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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO
CENTRAL BRANCH

CALIFORNIA VALLEY MIWOK TRIBE, | Case No. 37-2008-00075326-CU-CO-CTL

Plaintiff, | REQUEST FOR JUDICIAL NOTICE
AND SUPPORTING DECLARATION OF
v. NEIL D. HOUSTON IN SUPPORT OF
DEFENDANT CALIFORNIA
GAMBLING CONTROL

THE CALIFORNIA GAMBLING COMMISSION’S OPPOSITION TO
CONTROL COMMISSION; and DOES 1 PLAINTIFEF’S MOTION FOR :
THROUGH 50, Inclusive, JUDGMENT ON THE PLEADINGS

Defendants. i Date: April 26, 2013

Time: 2:00 p.m.

Dept: 62

Judge: The Honorable Ronald L. Styn
Trial Date: June 4, 2013

Action Filed: January 8, 2008

Defendant California Gambling Control Commission respectfully requests that the Court
take judicial notice pursuant to Evidence Code sections 452 and 453 of each of the following

documents in support of its opposition to Plaintiff’s motion for judgment on the pleadings:
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A.  The Cover Sheet, Table of Contents, and pages 1 through 7 of the Tribal-State
Compact between the State of California and the Dry Creek Rancheria of Pomo Indians, executed
on September 10, 1999 (available at http://www.cgce.ca.gov/?pagelD=compacts).

B. Letter dated December 22, 2010, from Larry Echo Hawk, Assistant Secretary -

Indian Affairs, United States Department of the Interior, to Ms. Sylvia {sic] Burley.

C. Complaint filed on January 24, 2011, in the United States District Court for the
Distriet of Columbia, The California Valley Miwok Tribe, et al., v. Ken Salazar, et al., No. 1:11-
cv-00160 RWR (Salazar).

D. Letter dated April 1, 2011, from Larry Echo Hawk, Assistant Secretary — Indian
Affairs, United States Department of the Interior, to Mr. Yakima Dixie.

E.  Letter dated August 31, 2011, from Larry Echo Hawk, Assistant Secretary — Indian
Affairs, United States Department of the Interior, to Mr. Yakima Dixie and Ms. Silvia Burley.

F.  The Cover Sheet, Table of Contents, and pages i through 15 of the Tribal-State
Compact between the State of California and the Pinoleville Pomo Nation, executed on October
2, 2011 (available at http://www.cgcc.ca.gov/?pagelD=compacts).

G. U.S. District Court, District of Columbia (Washington, DC), CIVIL DOCKET FOR
CASE #: 1:11-cv-00160-RWR, Dated March 27, 2013 (available at
https://ecf.ded.uscourts. gov/cgi-bin/DktRpt.pl 7313875599490286-1. 1 0-1).

H. Plaintiffs’ First Amended Complaint for Declaratory and Injunctive Relief, The
California Valley Miwok Tribe, et al. v. Salazar, et al., (filed 10/17/11) (D.D.C.) Case No, 1:11-

cv-00160-RWR.

L. Cover Sheet, Table of Contents, and pages 1 to 26, Tribal-State Compact Between the
State of California and the Federated Indians of Graton Rancheria (executed 3/27/12; ratified
5/17/12; published in the Federal Register 7/12/12) (available at

http://www coece.ca, pov/?pagelD=compacts).

J. Minute Order, April 6, 2011, Case No. 37-2008-00075326-CU-CO-CTL, imposing

stay on “any future motion hearings.”
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K.  Court of Appeal, Fourth Appeliate District, Division One, State of California,
unpublished decision in California Valley Miwok Tribe v. Superior Court of San Diego County
(California Gambiing Control Commission), Case No. D061811, filed December 18, 2012.

L. Minute Order, March 1, 2013, Case No. 37-2008-00075326-CU-CO-CTL, lifting stay
to allow the parties to file dispositive motions and, if necessary, proceed to trial.

M. Joint Status Report and Proposed Order Regarding the Status of the Reconsidered
Decision of the Assistant Secretary — Indian Affairs, Document 27, filed September 1, 2011, in
California Valley Miwok Tribe v. Salazar, D.ID.C. Case No. 1:11-cv-00160-RWR.

N.  Letter from Dale Risling, Sr. (BIA) to Sylvia {sic] Burley, dated March 26, 2004,

O.  Letter from Michael D. Olsen (BIA) to Yakima K. Dixie, dated February 11, 2003.

P.  Letter from Troy Burdick (BIA) to Silvia Burley and Yakima K. Dixie, dated

November 6, 2006,
Q.  Letter from Edith R. Blackwell (Department of the Interior) to Peter Kaufman, Esq.,

dated January 14, 2009.

Each of the foregoing documents is attached to this Request.

The Court may take judicial notice, under Evidence Code section 452, subdivisions (c), and
(d), of the official acts of the legislative and executive departments of the United States and of
any state, and of the records of any court of record of the United States. Section 453 of the
Evidence Code provides that judicial notice of the matters set forth in section 452 is mandatory if
properly requested by a party. The requesting party must give sufficient notice of the request to
enable the adverse party o prepare to meet it, and furnish the court with sufficient information to
enable the Court to take judicial notice of the matter. (Evid. Code, § 453, subd. (a) & (b).)

The documents in Exhibits A, B, D, E, F, H, N, O, P, and Q are official records of the
United States Department of the Interior, and/or Bureau of Indian Affairs. “The records and files
of an administrative board are properly the subject of judicial notice.” (Hogen v. Valley Hospital
{1983) 147 Cal.App.3d 119, 125; see also Western States Petroleum Ass'nv. Dept. of Heaith
Services (2002) 99 Cal.App.4th 999, 1002 [judicial notice taken of federal Environmental
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Protection Agency's materials pursuant to Evidence Code section 452, subdivision (¢)].) Exhibits
A, F and H also are official records of the legislative and executive departments of the State of
California in that Exhibits A, F and H were executed by the Governor of California and ratified
by the Legislature.

The document in Exhibits C, G, H, and M are records of the federal courts and are subject
to judicial notice pursuant to Evidence Code section 452, subdivision (d). (Mills v. U.S. Bank
(2008) 166 Cal.App.4th 871, 877 [judicial notice taken of certain pleadings from federal action].)

The document in Exhibit K is a record of the Court of Appeal for the Fourth Appellate
District of the State of California, and is subject to judicial notice pursuant to Evidence Code
section 452, subdivision (d), and, moreover, is the law of the case herein.

The documents in Exhibits J and 1, are Minute Orders of this Court in this case,

Each of the items requested to be noticed is relevant to the Commission’s opposition to
Plaintiff’s motion for judgment on the pleadings, and the relevance of each is set forth in the

memorandum of points and authorities filed in opposition thereto.

Dated: March 27, 2013 Respectfully Submitted,

KAMALA D. HARRIS

Attorney General of California
SarRA J. DRAKE

Senior Assistant Attorney General
WiLLiaM L. WILLIAMS, IR.
Deputy Attorney General

T. MICHELLE LAIRD

Deputy Attorney General

LY o

NEiL D. HOUSTON
Deputy Attorney General
Attorneys for Defendant
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SUPPORTING DECLARATION OF NEIL D. HOUSTON

I, NEIL D, HOUSTON, declare:

1. Tam a Deputy Attorney General with the California Department of Justice, Office of
the Attorney General, and am one of the attorneys of record for the California Gambling Control
Commission (Commission) in this matter. I am an attorney at law duly licensed to practice before
all within the State of California. [ have personal knowledge of the facts set forth below and if
called as a witness, I could and would competently testify to them.

2. This declaration is made in support of the Commission’s request for judicial notice in
support of its opposition to Plaintiff’s motion for judgment on the pleadings.

3. Exhibit A attached hereto is a true and correct copy of the Cover Sheet, Table of
Contents, and pages 1 through 7 of the Tribal-State Compact between the State of California and
the Dry Creek Rancheria of Pomo Indians, executed on September 10, 1999 (available at
http://www.cgec.ca.gov/?pagelD=compacts). It was received by the Office of the Attorney
General of California in the regular course of business and is being maintained in the file for this
matter over which I have responsibility,

4, Exhibit B attached hereto is a true and correct copy of a letter dated December 22,
2010, from Larry Echo Hawk, Assistant Secretary — Indian Affairs, United States Department of
the Interior, to Ms. Sylvia [sic] Burley. It was received by the Office of the Attorney General of
California in the regular course of business and is being maintained in the file for this matter over
which I have responsibility.

5. Exhibit C attached hereto is a true and correct copy of the Complaint filed on January
24,2011, in the United States District Court for the District of Columbia, California Valley
Miwok Tribe, et al., v. Ken Salazar, et al., No. 1:11-cv-00160 RWR. It was received by the
Office of the Attorney General of California in the regular course of business and is being
maintained in the file for this matter over which I have responsibility. This document is a public

record available by download from the court as Document 1 in the above identified case.
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6. Exhibit D attached hereto is a true and correct copy of a letter dated April 1, 2011,
from Larry Echo Hawk, Assistant Secretary — Indian Affairs, United States Department of the
Interior, to Mr. Yakima Dixie. It was received by the Office of the Attorney General of
California in the regular course of business and is being maintained in the file for this matter over
which I have responsibility.

7. Exhibit E attached hereto is a true and correct copy of a letter dated August 31, 2011,
from Larry Echo Hawk, Assistant Secretary — Indian Affairs, United States Department of the
Interior, to Mr. Yakima Dixie and Ms. Silvia Burley. It was received by the Office of the
Attorney General of California in the regular course of business and s being maintained in the
file for this matter over which [ have responsibility.

8.  Exhibit F attached hereto is a true and correct copy of the Cover Sheet, Table of
Contents, and pages 1 through 15 of the Tribal-State Compact between the State of California and
the Pinoleville Pomo Nation, executed on October 2, 2011 (a public record available at
http://www.cgcc.ca.gov/?pagelD=compacts). It was received by the Office of the Attorney
General of California in the regular course of business and is being maintained in the file for this
matter over which [ have responsibility,

9. Exhibit G attached hereto is a true and correct copy of the Civil Docket for The
California Valley Miwok Tribe, et al. v. Salazar, et al., Case No. 1:11-cv-00160-RWR, United
States District Court, District of Columbia. It is available at available at
https://ect.dcd.uscourts.gov/cgi-bin/DktRpt.pl?313875599490286-1._1 0-1 and was downloaded
on March 27, 2013, and printed out, pursuant to my instructions. Exhibit G was received by the
Office of the Attorney General of California in the regular course of business and is being
maintained in the case file for this matter over which I have responsibility.

10.  Exhibit H attached hereto is a true and correct copy of Plaintiff’s First Amended
Complaint for Declaratory and Injunctive Relief, filed on October 17, 2011, which was filed in
Cualifornia Valley Miwok Tribe, et al. v, Salazar, et al., (filed 10/17/11) (D.D.C.) Case No. 1:11-
cv-00160-RWR. Exhibit H was received by the Office of the Attorney General of California in
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the regular course of business and has been maintained in the case file for this matter over which I
have responsibility. This document is a public record available by download from the court as
Document 32 in the above identified case.

11. Exhibit I attached hereto is a true and correct copy of the Cover Sheet, Table of
Contents, and pages 1 through 26 of the Tribal-State Compact between the State of California and
the Federated Indians of Graton Rancheria, executed on March 27, 2012 and ratified May 17,
2012 (available at http://www.cgcc.ca.gov/?pagelD=compacts). It was received by the Office of
the Attorney General of California in the regular course of business and is being maintained in the
file for this matter over which I have responsibility. This document is a public record available
for download from the website identified above.

12. Exhibit J attached hereto is a true an correct copy of a Minute Order dated April 6,
2011, in this case, which imposed a stay on motions.

13. Exhibit K attached hereto is a true and correct copy of the appellate court decision
dated December 18, 2012 granting Plaintiff’s petition for a writ of mandate directing this Court to
lift the stay on motions in this case. This document was received by the Office of the Attorney
General of California in the regular course of business and is being maintained in the file for this
matter over which [ have responsibility.

14. Exhibit L attached hereto is a true and correct copy a Minute Order dated March 1,
2013, in this case, which lifted the stay on motions,

15. Exhibit M attached hereto 15 a true and comrect copy of a Joint Status Report and
Order Regarding the Status of the Reconsidered Decision of the Assistant Secretary — Indian
Affairs, filed September 1, 2011 as Document 27 in California Valley Miwok Tribe v. Salazar,
D.D.C. Case No. 1:11-cv-00160-RWR. This document is a public record available for download
from the court.

16. Exhibits N, O, and P are true and correct copies of letters from officials of the BIA to

Silvia Burley and/or Yakima Dixie. These letters were received by the Office of the Attorney
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General of California in the ordinary course of business and are being maintained in the file for

this matter over which I have responsibility.

17. Exhibit Q is a true and correct copy of a letter from the Department of the Interior to

Peter Kaufman, Esq., an attorney in the Office of the Attorney General of California. This

document was received in the ordinary course of business and is being maintained in the file for

this matter over which I have responsibility.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 27th day of March 2013 at Sacramento, California.
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. TRIBAL-STATE GAMING COMPACT
Between the DRY CREEK RANCHERIA, a federally recognized Indian Tribe,
and the
"STATE OF CALIFORNIA

This  Tribal-State Ganiing Compact is ‘-entered into on a

| government-to-government basis by and between the Dry Creek Rancheria, a

federally-recognized sovereign Indian tribe (hereafter "Tribe"), and the' State of
Californis, a sovereign State of the United Sfates (hereafter "State"), pursuant to the
indiari Gaming Regulatory Act of 1988 (P.L. 100-497, cadified at 18 U.S.C. Sec. 1166
et seq. and 25 U.S.C. Sec. 2701 et seq.) (hereafter "IGRA"), and any successor statute
or amendments.

~ PREAMBLE

A. In 1983, Congress enacted IGRA 'as the federal statute governing Indian
gaming in the United States, The purposes of IGRA are to provide a statutory basis
for the operation of gaming by Indian tribes as a means of promoting tribal ‘economic

. development, self-sufficiency, and strong tribal governments; to provide a statutory

basis for regulation of Indian gaming adequate to shield it from erganized crime and

" other corrupting influences; to-ensure that the Indian tribe is the primary beneficiary

of the gaming operation; to ensure that gaming is conducted fairly and honestly by
both the operator and players; and to declare that the establishment of an independent
federal regulatory authority for gaming on Indian iands, federal standards for gaming
on Indian lands, and a National Indian Gaming Commission are necessary to'meet
COHEIESS!OII&I COnCcerns,

B. The system of regulatlon of Indxan gaming fashioned by Congress in
IGRA rests on an allocation ‘of regulatory jurisdiction among the three sovereigns -
involved: the federal government, the state in which a tribe has land, and the tribe
itself. IGRA makes Class IIT paming activities lawful on the lands of federally-
recognized Indian tribes only if such activities are: (1) authorized by a tribal

_ordinance, (2) located in a state that permits such gaming for any purpose by any

person, organization or entity, and (3) conducted in conformity with a gaming compact
entered into between the Indian fribe and the state and approved by the Secretary of
the Interlor :
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C.  The Tribe does not currently operate a gaming facility that offers Class
I gaming activities, However, on ar after the effective date of this Compact, the
Tribe intends to develop and operate 2 gaming facility offering Class III gaming
activities on its reservation land, which is located in Sonoma County of California,

D. The State enters into this Compact out of respect for the sovereignty of
the Tribe; in recognition of the historical fact that Indian gaming has become the
‘single largest revenue-producing activity for Indian tribes in the United States; out of
a desire to terminate pending “bad faith” litigation between the Tribe and the State; to
initiate a new era of tribal-state cooperation in areas of mutual concern; out of a
respect for the sentiment of the voters of California who, in approving Proposition 5,
expressed their belief that the forms of gaming authorized herein should be allowed;
and in anticipation of voter epproval of SCA 11 as passed by the California legislature.

E.  The exclusive rights that Indian tribes in California, inciuding the Tribe,
will enjoy under this Compact create a unique opportunity for the Tribe to operate its
Gaming Facility in an economic environment free of competition from the Class I
gaming referred to in Section 4.0 of this Compact on non-Indian lands in California.
The parties are mindfu! that this unique environment is of great economic value to the
Tribe and the fact that income from Gaming Devices represents a substantial portion '
of the tribes’ gaming revenues. In consideration for the exclusive rights enjoyed by
the tribes, and in further consideration for the State’s willingness to enter into this

. Compact, the tribes have agreed to provide to the State, on a sovereign-to-sovereign

basis, a portion of its revenue from Gaming Devices.

F.  The State has a legitimate intsrest in promoting the purposes of IGRA for
all federally-recognized Indian tribes in California, whether gaming or non-gaming,
The State contends that it has an equally legitimate sovereign interest in regulating the
growth of Class III gaming activities in California. The Tribe and the State share a
joint sovereign interest in ensuring that tribal ga.rmng activities are free from criminatl
and other undesirable elements.

Section 1.0, PURPOSES AND OBJECTIVES. :

The terms of this "Gaming Compact are designed and intended to:

DEF'S EXH - 0006



(a) Evidence the goodwill and cooperation of the Tribe and State in fostering
a mutually respectful government-to-government relatlonsth that will serve the
‘mutuel interests of the parties,

(b) Develop and implement e means of regulating Class III gaming, and only
Class [II gaming, on the Tribe's Indian lands o ensure its fair and honest operation in
accordance with IGRA, and through that regulated Class Il gaming, enable the Tribe
to develop self-sufficiency, promote tribal economic development, and generate jobs
and revenues to support the Tribe's government and govemmental services and
programs. :
{c) Promote ethical practices in conjunction with that gaming, through the

_Hcensmg and control of persons and entities employed in, or providing goods and:

services to, the Tribe's Gaming Operation and protecting against the presence or
participation of persons whose criminal backgrounds, reputatmns, character, or
associations make them unsuitable for partlclpatlon in gaming, thereby maintaining
a high level of integrity in tribal government gammg

Sec. 2.0. DEFINITIONS.

Sec. 2.1 "Applicant” means an individual or entity that apphes for a Trlbal'
license or State certification.

Sec. 2.2, “Association” means an'association of California tribal. and state
gaming regulators, the membership of which comprises up to two represeritatives from
each tribal gaming agency of those tribes with whom the State has a gaming compact
under IGRA, and up fo two' delegates each from the state Division of Gambling

. Control and the state Gambling Contro] Commission.

Sec. 2.3. "Class Il gaming" means the forms of Class III gaming defined as
such in 25 U.S.C. Sec. 2703(8) and by regulations of the National Indian Gaming
Commission,

Sec. 2.4. "Gaming Activities" means the Class 1 gaming activities authorized
under this Gaming Compact. '

Sec. 2.5. "Gaming Compact" or {‘Compact” means this compact.

Sec. 2.6. "Gaming Device" means 2 slot machine, including an electronic,
electromechanical, electrical, or video device that, for consideration, permits:
individual play with or against that device or the participation in any electronic,
electromechanical, electrical, or video system to which that device is coninected; the
playing of games thereon or therewith, including, but not limited to, the pleying of
facsimiles of games of chance or skill; the possible delivery of, or entitlement by the
player to, a prize or something of value as a resuit of the application of an element of
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chance; and a method for viewing the outcome, prize won, and other information
regarding the playing of games thereon or therewith,

Sec, 2.7. "Gaming Employee" means any person who (2) operates, maintains,
repairs, assists in any Class [II gaming activity, or is in any way responsible for
supervising such gaming activities or persons who conduct, operate, account for, or
supervise any such gaming activity, (b) is in a category under federal or tribal gaming
law requiring licensing, (¢) is an employee of the Tribal Gaming Agency with access
to confidential information, or {d) is a person whose employment duties require or
authorize access to areas of the Gaming Facility that are not open to the public,

Sec. 2.8. "Gaming Facility" or “Facility” means any building in which Class II
gaming activities or gaming operations ocour, or in which the business recqrds,

.receipts, or other funds of the gaming operation are maintained (but excluding offsite

facilities primarily dedicated to storage of those records, and financial institutions),
and &ll rooms, buildings, and areas, including parking lots and walkways, a principal .
purpose of which is to serve the activities of the Gaming Operation, provided that
nothing herem prevents the conduct of Class II gammg (es defined under IGRA)
therein.

Sec. 2.9, "Gaming Operation" means the. business enterprise that offers and
operates Class IIT Gaming Activities, whether exclusively or otherwise,

Sec. 2.10. "Gaming Ordinance" means a tribal ordiriance or resolution duly

- authorizing the conduct of Class ITI Gaming Activities on the Tribe's Indian lands and

approved under IGRA,
Sec, 2.11. "Gaming Resources” means any goods or services provided or used

- in comnnection with Class IIl Geming Activities, whether exclusively or otherwise,
.including, ‘but not limited to, equipment, furniture, gambling devices and ancillary

equipment, implements of gaming activities such as playing cards and dice, fumniture
designed primarily for Class III gaming activities, maintenance or security equipment
and services, and Class III gaming consulting services. "Gaming Resources" does not
include professional accounting and legal services,

Sec. 2,12, "Gaming Resource Supplier" means any person or entxty who,
directly or indirectly, manufactures, distributes, supplies, vends, leases, or otherwise
purveys Gaming Resources to the Gaming Operation or Gaming Facility, provided
that the Tribal Gaming Agency may exclude a purveyor of equipment or furniture that
is not specifically designed for, and is distributed generally for use other than in
connection with, Gaming Activities, if the purveyor is not otherwise a Gaming
Resource Supplier &s described by of Section 6.4.5, the compensation received by the
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_Agency.

purveyor is not grossly disproportionate to the value of the goods or services provided,

" and the purveyor is not otherwise a person who exercises a significant influence over

the Gambling Operation.

Sec. 2,13, "IGRA" means the Indian Gammg Regulatory Act of 1988 (P.L.
100-497, 18 U.S.C. Sec. 1166 et seq, and 25 U.S.C. Sec. 2701 et seq.) any
amendments therefo, and all regulations promulgated thereunder.

Sec, 2.14. "Management Contractor" means any Gaming Resource Supplier
with whom the Tribe has contracted for the management of any Gaming Activity or
Gaming Facility, including, but not limited to, any person who would be regarded as
a management contractor under IGRA.

Sec. 2.15. “Net Win” means “net win” as defined by American Institute of

* Certified Public Accountants.

Sec. 2.16. “NIGC” means the National Indian Gaming Commission.

.Sec, 2,17, "State" means the State of California or an authorized official or
agency thereof.

Sec. 2.18, "State Gaming Agency" means the entities authorized to mvestlgate
approve, and regulate gaming licenses pursuant to the Gambling Control Act {Chapter

.5 (commencmg with Section 19800) of Division 8 of the Business and Professions

Code). .
. Sec. 2.19, "Tribal Chalrperson" means the person duly elected or selected vinder -

the Tribe's organic documents, customs, or traditions to serve as the primary’
spokesperson for the Tribe. S
Sec., 2.20. "Tribal Gaming.Agency” means the person, agency, board,

committee, commission, or council designated under tribal law, including, but not
limited to, an intertribal gaming regulatary agency approved to fulfill those functions
by the National Indian Gaming Commission, as primarily responsible for carrying out
the Tribe's regulatory responsibilities under IGRA and the Tribal Gaming Ordinance.
No person employed in, or in connection with, the management, supervision, or
conduct'of any gaming activity may be a member or employee of the Tribal Gaming.

Sec. 2.21. "Tribe" means the Dry Creek Rancherla a federaily-recogmzed
Indian tribe, or an authorized official or agency thereof. _

Sec. 3.0 CLASS HI GAMING AUTHORIZED AND PERMITTED. The Tribe
is hereby authorized and permitted to engage in only the Class III Gaming Activities
expressly referred to in Section 4.0 and shall not engage in Class III gaming that is not
expressly authorized in that Section.
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Sec. 4.0; SCOPE OF CLASS Il GAMING.

Sec. 4.1, Authorized and Permitted Class Il gaming, The Tnbe is hereby
authorized and permitted to operate the following Gaming Activities under the terms
and conditions set forth in this Gaming Compact:

(2) The operation of Gaming Devices.

(b) Any banking or percentage card game.

(¢) The operation of any devices or games that are authorized under state law
to the California State Lottery, provided that the Tribe will not offer such games
through use of the Intemet unless others in the state are permitted to do so under state
and federal law.

() Nothing herein shall be construed to preciude negouatmn of a separate
compact governing the conduct of off-track wagering at the Tribe’s Gaming Facility.

Sec. 4.2. Authorized Gaming Facilities. The Tribe may establish and operate
not. more than two Gaming Facilities, and only on those Indian ]ands.on which gaming
may lawfully be conducted under the Indian Gaming Regulatory Act.” The Tribe may
combine and operate in each Geming Facility any forms and kinds of gaming:
permitted under law, except to the extent hmlted under IGRA, this Compact, or the
Tribe's Gaming Ordinance.,

Sec.4.3,  Sec, 4.3, Authorized number of Gaming Devices

. Sec.'4,3.1 The Tribe may operate no more Gaming Dewces than the larger of

_the following:

(2) A number of terminals equal to the number of Gaming Devices operated by -

the Tribe on September 1, 1999; or

{b) Three hundred fifty (350) Gaming Devices,

Sec. 4.3.2. Revenue Sharing with Non-Gaming Tribes. :

(2) For the purposes of this Section 4.3,2 and Section 5.0, the following
definitions epply:

(i) A “Compact Tribe” is a fribe having a compact with the State that authorizes
the Gaming Activities authorized by this Compact. Federally-recognized tribes that

. are operating fewer than 350 Gaming Devices are “Non-Compact Tribes.” Non-

Compact Tribes shall be deemed third party beneficiaries of this and other compacts
identical in all material respects. A Compact Tribe that becomes a Non-Compact
Tribe may not thereafter return to the status of & Compact Tribe for a period of two
years becoming a Non-Compact Tribe.
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(ii) The Revenue Sharing Trust Fund is a fund ¢reated by the Legisiature and
administered by the California Gambling Control Commission, as Trustee, for the
receipt, deposit, end distribution of monies paid pursuant to this Section 4.3.2.

(iii) The Special Distribution Fund is a fund created by the Legislature for the
receipt, deposit,'and distribution of monies paid pursuant to Section 5.0,

See, 4.3.2.1, Revenue Sharing Trust Fund.

(a) The Tribe agrees with all other Compact Tribes that are parties-to compacts
having this Section 4.3.2, that each Non-Compact Tribe in the State shall receive the
sum of $1.1 million per year. In the event there are insufficient monies in the Revenue

" Sharing Trust Fund to pay $1.1 million per year to each Non-Compact' Tribe, any

available monies in that Fund shall be distributed to Non-Compact Tribes in equal

" shares, Monies in excess of the amount necessary to $1.1 million to each Non-

Compact Tribe: shell remain in the Revenue Shering Trust Fund available for

disbursement in future years.
(b) Payments made to Non-Compact Tribes shall be made quarterly and in

" equal shares out of the Revenue Sharing Trust Fund. The Commission shall serve as_

the trustee of the fund. The Commission shall have no discretion with respect to the
use or disbursement of the trust funds. Its sole authority shall be to serve as a
depository of the trust funds and to disburse them on & quarterly basis to Non-Compect
Tribes. In no event shail the State’s General Fund be obhgated to meke up eny
shortfall or pay any unpaid claims.

Sec. 4.3.2.2,. Allocation of Licenses.

(2) The Tribe, along with all other Compact Tribes, may acquire licenses to use

' Gaming Devices in excess of the numbet they are authorized to use under Sec. 4.3.1,

but in no event may the Tribe operate more than 2, 000 Gaming Dev1ces on the
following terms, conditions, and priorities:

(1), The maximum number of machines that all Compact Tribes in the
apgregate may license pursuant to this Section shall be a sum equal to 350 multiplied
by the number of Non-Compact tribes as of September 1, 1999, plus the difference '
between 350 and the lesser number authorized under Section 4.3.1. '

(2) The Tribe may acquire and maintain-a license to operate a Gaming Device
by paying into the Revenue Sharing Trust Fund, on a qua:terly basis, in the following
amounts;
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. This letter is to inform you of the Department of the Int¢

Uhited States Departrher
.W:.:shing:pp, Do

EC 22

"Ms. Sylvia Burley :
Californin Valley Miwok Tribe
10601 Bscondido Plece
Stockton, Califormia 95212 -

Deer Ms. Burley:

Interior Board of Indian Appeals (IRIA) in Californta ¥
Direetor, Burecu of indlan Affaivs, 51 IBIA 103 (Jamuar

The Degcision stemmcd from Sylvia Builey’s appanl oft

QFFICE OF THE SEGRETARY
30240

Lt of the Intéri'of '

I

brior's rcs.ponss to the decision of the

v 28, 201 0} (Desision).
he Bureau of Indizn Affais Pacific

t

- "

o ovmamy w

alley Miwok Tribe v, Pacific Regiomﬂ I

Regional Dirsctor’s April 2, 2007 decision to affirm the Canfrai Celifomia Agency . , .
Superintendent in bis efforts'to “assist™the Tribe in org s tribal pavérnment, Fthe . |°
‘Decision, the JBIA dismissed.each.of Ms, Burley’s thred eomplaints for lack of, ,]mmdlchon.l b
The IBIA did, howsver, Tefer Ms, Burley's second cloiny to my office, beca.use it was the { -
nammofa tribal an:ollmcnt dmpute .Decf.ﬂoﬂ, 51 IB' A &t 122, '_ L. I

This letter is intended to address the limlted lssues yais by Ms. Burlay‘s gecond compLa.mt, 5 -
referred to my office by the IBIA: the BI.A‘s involv in thﬂ Trhe's n:fmrs rclatod to '
‘goveinment and membership, .

-Backg'round

This d:fﬁcu.lt isste is rooted i the umquc hlstory o‘fﬂm [California Vu]ley I\ﬁwok Trbe, A |
relatively small mumbér of tribal mémbers had beerliving on less than 1 sore of {and in -

- Calaveras Connty, California known ag fie Sheep Ranck Ravicheria, since 1916,.In 15686, the
Department was. prepering to teyminaté the Tribe pursuant to the Califoraia Réncheria ’
Termination Act, as part of that.dark chepter of Federal Indian policy known as the “Termingtion |
Bra,” As pert of this.effort, the Department had inténded to.distribute the assets of'the Shr:ep

.Rench Rancherie to M, Mabél Dixie, ad the only eligiblk person to recejve the nssets.” §

-......-_...,..... PR

bl

_The Depariment never completed ﬂleprocass of tarmmaung the ‘I‘ube, and the T‘.rihe nevm' }osrti .
its status ag g sovereign fe:lera.lly-xecbgmzcd tribe, - . . .

* Ms, Bur] ey’s compialnts weres1 }'lhe BIA Pagific Raglonal Dlreclc ("s April 3, 2007 dedslon vipldted the' 'Frlba s‘;r-‘(
. 2007 coptract'with the BIA under the Indlan Seli-Detarminatioh |and £ducation Asslstanca Act, br the Reg]o:ﬁal . g )
Director's declslon constitutad an unlawful reassumption of the contragt; 2,) the Trlba Is aiready- organlzed and i
. the Bia's offer of assistance constitutes 2 impermissible Intrufion lnte tribal governmeat and membgrsh!p,
mattars that ate reserved exclusively to the'Tribe; and, 3,) the Reglona! Director etred in stating that the Tribe w’as
* never terminated and thus snota “re:tored"tdba Beclsian; 511 A at 104, - I
.. 1 ’ . .
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e . . e et

. Tribe esteblished the General Council, Jd.

|
!
i

-

Tn 1998, Yakima Dixe, a tribal member acfing as the 1efder of the Tribe, adopted Sylvie Burléy,
Rashel Reznor, Anjelica Panlk, and Tristizn Wallace asimémbers of the Tribe. Af that time, tHe
Department recognized thoss five individuals, along with Vakima Dixie’s brother Melvin, as
raembers of the Tribe: Decision, 51 IBIA at 108, ‘ '

On Septemiber 24, 1998, the Superintendent of the Bureau of Indlan Affairs Central California:
Agericy advised Yekime Dixie, then serving as Tribal (hairman, that Yaldma Dixie, Melvin
Dixie, Sylviz Burley, Rashe] Reznor, Anjelica Paulk, d Tristan Wallace were gble to
participats in an cffort to reorganize under the Indian R, organization Act. California Valley
Miwok Tribe v. United States, 424 F, Supp. 2d. 197, 19% (D.D.C,2006). In that same letter, tie
Superintendent elso recoromended that fhe Tribe establish 2 general counvil form of government
for the organization process, and provided the Tribe with a draff versionof a resolutianto * |
implement such & form of government, On November 3, 1998, l:iy Resohution# GC-58-01, the-

Severel months afterwesds, in April 1995, Yelima Dixib resigoed as Tribel Chaimman. On |
May 8, 1999, the Tribe held e.general election, in which Yakima Dixie participa'ted, and elected

' Sylvia Burley &s ita new chairpersoh. ‘The BIA later recognized Sylvia Burley as'Cheirperson jof
-ihe Celifornia Velley Miw;uk Trlbe. a2 ST . ;

. ' 1
Shortly thereafter, the Tribe develaped u draft constitutipd, and submitied it to the BIA for |
Secretarial teview end approval in May 1999 .* During {his effort, it is apparent that e Jeadsrship
dispire developed between Ms, Burley and Mr, Dixie. ) ) o

On March 6,-2000, the Tribe radfied its Cotstitution and latsr requested that the BIA: conduct? o
teview and hold a seeretarial election pursuant to the Inglian Reorgenization Act. Jd, at 199, In
the interim, on March 7, 2000, the Superintendent issuefl a letter to Sylvia Burley stating thet the
BIA “believed the Tribe's General Couneil to consist offthe adult members of the tribe, i.e,

* M, Dixie, Ms. Bugley, and Ms, Reznor, and stated that the leadership dispute batween Mr. !

Dixis and Ms. Burley was an interna] tribel matter.” Jd, )
n Februsry 2004, Ms, Burley submitted & document 1o the BIA purporting o serve'astae |

" Tribe’s constitution, The BIA declined to approve the constifition because it believed that

Ms. Butley had not involved the entire tribel community in it development and adoption, Latier
from Dale Risling, Sr, to Sylvia Burley (March 26, 2004), The BIA noted that thete were other
Indians i the local area who may have historical ties to fthe Tribe; In that samé Jetter, 1he BIA:
indicated that it did not view the Tribe as an “*organized’ Indian Tribe,” and tiat if would only!
recognize Ms, Burley as g “person of authorify” within fhe Tribe, rather thao the Chairperson,

" Letter from Dale Rigling, Sr. t¢ Sylvia Burley (March 2¢, 2004), The Office of the Assistant |
. Secretary — Indian Affairs affirmed this position in a Jetter stating: :

Federal government did not recognize Mz, Burley as the fribal

(TThe BIA made clear [in its decision of Jarch 26, 2004] that the :
Chairmen, Rather, the BIA would recogrize het has & ‘person of 5

- N . [

*The Tribe withdrew Its orlginal request for Secreterial review of IjL constitutlon [nJuly 1992, | E

* pursuant 10 the Trlbe's Resolution # GC-98-01, the General Coundil shall consist of 4ll aduit mémbers of the Trige,
A . R . 2 . . .
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euthority within Califérniz Velley Miwol Tribe.” Until such time
2s the Tribe has organized, the Federal gpvemment can récognize
no one, including yourself, a5 the tribal ¢hairman.

Letter from Acting Assistant Secretary — Indian Affhirs[Michael D, Olsen to Yakima Dixie
(February 11, 2005). At that point, the BIA became fodused on an ¢ffort to organize the Tribs}
under the Indien Reorganization Act, and to include 2 nm}bc; of people who were not ofﬁciaﬂy

tribal members in that effort? i

In 2005, the BIA suspended o contract with the Tribe, and later asseried that there was no longler
. a govermment-to-government relationship between the Waited Stetes and the 'I_L‘ribc. 424 F, Sugp., |

2d. 8201,

Syivie Burley, on behalf of the Tribe, filed o'complaint pgainst the United States in the United
States District Court for the District of Columbia seeldxli;lecla.ratory relief affirming thet it had
fhe suthority to organize under its own procedures pursient tp 25 U.8.C. § 476(h), and that its
proffered constitution was 2 valid governing docwment,| 4, . The United States defended againyt
the claim by arguing that its interpretation of the Indian Reqrganization Act was not erbitrary gnd
capricious, end that it had a duty to protect the interests of gl fribal members during the
orgenization process ~ which inchuded those individusl Miwok Hdians who were eligible for | .
enroliment in the tribe, SesJd. at 202, The District Cottit ruled that the Tribe failed fo staten |
claim for which relief could be granted, which was affixmed by the United States Court of T

.. Appeals for the District of Columbia Circuit, 12, st 202} 515 F.3d. 1262, i

. On November 6, 2006, the Superintendent of the BIA Ceniral California Agenoy issued letters;to
Sylvia Burley and Yakima Dixie, stating, “[i]t44 eviden, howaver, that the ongoing leadership',

* dispute is af-en impasse and the likelihood of this impasse changing soon soems'to b remots. .
“Therefoye, we renew our offer to assist the Tribe in the grganizational process,” Letter from
Troy Biirdidk to Sylvie Burley end Yaldres Dide (November 6, 2006). The Superintendent then
stated “[f]he Agenay, therefore, will publish notice of & general gouncil meeting of:the Tribe td ,
be sponsored by the BIA in the newspapers within the Miwok region, This will initigte the *
reorganization process,” fd, ] T A ! .

Sylvin Burley appealed this decision to the BIA Pacific Regional Director, who affitmed the
Superintendent’s decision on April 2,2007. That sarne month, the BIA Pacific Regional Offict -
publishéd notice of the reorgenizationel meefing in a nejyspaper in the regior. Syivis Burley i
appealedl the Régional Director’s decision to the IBIA, which gubsequently dismissed her clajms, . -
while réferring the second claim o my office, . ) . ! o

i .

Discussion ' g .o R

* The Bl&; Yokima Dixle, and Sylvla Burley all agread that there '..'vas @ number of additjonal people wha w;:re !
" potentialiy eliglbte for memberthip In the Tribes See, California Vdiiey Miwok Tribe v, United States, 535 F.3d 11_6? i
- 1268 {D.C CIr. 2008) {noting that the Tribe has sdmitted it fas a potentil rmembershlp of 250) l:emphaisls .

added), .

-

3

H

H Ty
H

!

'
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1 must decide whether to move forward with the BIA‘E hrevious sﬁorts 1o orgenize the Tribe's ]
govermment, or to recopnize the Tribe’s general councilform of povernment - consisting of thi

The Depertment of the Interior is relustant t6 irivolve iigelf in these inteinal tribal matters. To:

 adult members of the tribe - gs sufficient ta fulfll our Iji‘omtc-nation relationship, i

the cxtent that Departroent must touch upon these fundamental internal tribal matters, its actiohs
rmust b limited to upholding its tust responsibility and|effectuating the nation-to-nation ’
reiationshig. . .

A. Tribal Citizenship

Tn this instance, the facts olearly establish that the Tribe|is a federally recoguized tribe which
shares a nation-to-nation relationship with the United States. Moreover, the facts elso'establish
that Mx, Dixie adopted Sylvia Burley, Rashel Rezncr, Anjelica Pavlk, and Tristian Wallace as o
members of the Sheep Ranch Rancheria in 1998, . .

The California Valley Miwok T}ibe, like all ptker federatly retognized tribes, fs a distinct polifica]

community possessing the power to determine its own membership, end may do so according to
written law, custom, intertrbel agreement, or trgaty witle the. United States. See, Cohen’s ;
Handbook of Federal Indien Law, § 4,01{2][b] (2005 Edition); see also, Sanra Clara Puebla v
Martinez, 436 U.S, 49, 54 (1978) (“To dbrogate tribal decisions, particularly in the delivats atse of .
mermbership, for whatever ‘gond' reasans, is to destroy guliural identity under the guise of saving
it™) quoting Santa Clara Pueblo v. Martinez, 402 F.8upp. 5, 18-19 (D.N.M. 1975). -+ . :

T understand the difficuli circumstances facing those individual Miwok Indians ivingin © __,

Culaveras County, California and who lnck an affilistion With a federally recognized tribe.
Affiliation with a tribe lies at the cors of Indian identity] Thisis one reason why the Department

is warking to improve the process by which tribes can bpcanie federelly recognized, and have !

their tietion-to-nation relationship with the United States restored. -

Nevertheless, the United States cannof compel a soverei federally recognized.tribe to accept!
individual Tndians es tribél citizens to participate in a redrganization effort against the Tribe’s §
will, See Santa Clara Pueblo, supra.- It is possible that thére are other individual Indians in the
arex surounding Sheep Ranch who ere eligible to becorte membexs of the Tribe, Mr, Dixie gnd
Ms. Burley, along with the BIA, have'previously indicated such. Sée 515 F.3d at 1267-68
{D.C.Cir.2008): ° : . . -, )

There is a sipnificant difference, however, between. eligiility for tribal citizenship and actual
ribal citizenship, Ofily those individuels who are zctuilly. admitted as citizens of the Tribe are

- entitled to participate in its govermment. The proper recpurse :for those individuals eligible for;

tribat citizenship, but who ere not yet envolted, is to work through the Tribe’s internal process for |

gaining citizenship. Lo ) ) !
It is indisputable that Mr, Dixi€ adopted Sylviﬁ Burley, hel_ReinBr, Anjelica Paulk, and |
Trstien Wellace as oftizens of the Tribe, Moreover, it if indisputable that the BIA previously i
accepted the Tribe’s decision to enroll these individuals as tribal citizens, as evidenced by its -

letter of September 24, 1998. .
S 4
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. of government. This euthority is a quintessential attmb

. {September 24, 1998), In its lstter to the Tribe, the De

* The détenmination of whether to sdopt & new constitutid

"Conelusion . _
1 have reviewed the docoments referenced in. this letter, ps wéll na the numerous submissions 4,
s issuance of the IBLA Decision in

“Whatever good reasons the BIA may have had for requ
participate in its government are nét sufficient to over
resetving questions of enrollment to the Tribe.

‘B. Trihal Government

As with matters of enrollment, each fribe is vested with

.

[ring the Tribe to admit new citizens fcifg

me the longstanding principles of ' {
b

i
uf

the muthority to determine fis own fOrm!

Handbook of Federal Indian Law, § 4.01{2]f] {2005
The Department recommendsd in g letter to the Tribe,

te of tribai sovereignty, Cohen’s i!
fion), | i

it it “operate.as a Geneyal Council,” ;

which would serve as its governing body. Letter from BIA Central Colifornia &Jpemtendan.t
Dele Risling to Yakima K. Dixie, Spokesperson for the{Sheep Ranch Rencheria . ,..

Genere! Council would then be able to proceed with the
consistent with the autharizing resolution,” /4, The De
sufficient to-fulfill the government-to-government relati
Contragt CTI51T62807 (February 8, 2000},

citizens to participate in that effort, must be mede by th
soversign authority, and not by the Department,

rrade by Mr, Dixie.and Ms. Burley to my office since t
January 2010,

I coreluds that there is no need for the BIA fo continue
Tribe’s government, because i i organized ab a General
adopted at the suggestion of the BIA. Consequently; the
prewous efforts to ensure that the Tribe conferﬂ trival cif
Ind.iam In the sun'oundmg gres,

Based upon the foregoing principles of tribal sovereignty
relationship with the Tribe, I am diretting that the followi

1, The BIA will rescind its April 2007 public noticy

Tribe, ake, Sheep Ranch Rencheria (Tribe} in it

ent advised the Tribe that, “ftThe
conduct of business, in & mpenner ,.i

partment previously considered this form
onship, See award of P.L. 93-638 - v

Tribe in the exercise of its inherent

PR I

s previous efforis to organize the i

re is no need for the BIA to continue 1fa
izenship upen other-individval I\.ffinm::k,I
. . h

"
1

o

"

. and our govcmment—to-govemmsnt -iI
ing setions bemndertaliert: il

to, “agsist the Celifornig Va]lay l\ahwdk
efforts to organize 2 formal

governmental stnicture that is acccntnble to ell mpmbers.” -

2, The BIA will rescind its November 6, 2006 icttcr
stating that the BIA will initiate the reorgamzatlc

Mwok Tribe,

pracess for the California Velley |;i
il
1
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RN
L

3. Tam rescinding the February 11, 2005 letter frojn the Offige of tho Assistant Secretaryito
Yekima Dixie stating that the BIA. does not reedgnize amy government of the Califbmia
Valley Miwak Tribe, ' ) f+

4. The BIA will reseind its letfer of March 26, 200L to Sy]vxa Butley gteting that it “does ot
_yet view your tribe to be an ‘organized’ Tndian ribe," and indicating that Ms, Burley 15
_merely a “persen of authonty" within the Trive.

5, Both my office and the BLA will work with the Tribe’s existing governing body.;its
General Couricil, 4s established by Resolution #{GC-38-01 ~—ta fulfill the govcmment- -
government relationship bétween the United Stetes and the Califorhia Valley waok

4 Tribe . N

My decision s.ddresses those i iasues referred to my offiop by the daaision of the ITBIA, ‘ i

Lastly, I recognize that issues related to mcmbcrsh.lp ang leadership have been significant
.sources of contention within the Tribe in recent years, I strongly encourage the Tribe’s 3
goveining body, the General Council, o resolve these iisues through internal processes so as ro
hitigate the need for future mvolvzment by the Department in these matfers, To this poimt, I §
‘understant that Resolution #GC-58-01 provides for proper notice and conduct of meetings of the * |
‘Generel Council, Ilikewise encolirage the Tribe’s Qengral Councit to act in eccord with its ’
'governing document when seffling matters relafing to Iehdership and membership; so as to. bmi
this highly cantent:ous period ofthe Tribe's history to & cloge. .

nq‘z*.:‘

: A similer letter has been trgnszmtted to M. Yﬂama Dixie, and bislegal couuseL

arry Bcho Hewk .
Asgistant Secretary — Ihchan Affairs !

- et Mzkc B!ack DJ.rcctor of the Bm'ca.u of Indian Af Fairg
" AmyDuischke, BIA Pacific Regional Director '
"Robert Rosette, Rosefte-and Associates, PC

DEF'S EXH - 0018



" THIS PAGE INTENTIALLY
LEFT BLANK

DEF'S EXH - D018



THIS PAGE INTENTIALLY
LEFT BLANK

 DEF'S EXH - 0020
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Division

THE CALIFORNIA VALLEY MIWOK TRIBE,
11178 Sheep Ranch Road
Mountain Ranch, CA 95246

THE TRIBAL COUNCIL,
11178 Sheep Ranch Road
Mountain Ranch, CA 95246

YAKIMA DIXIE,
11178 Sheep Ranch Road
Mountain Ranch, CA 95246

VELMA WHITEBEAR,
213 Downing Drive
Galt, CA 95632

ANTONIA LOPEZ,
P.O. Box 1432
Jackson, CA 95642

MICHAEL MENDIBLES,
P.O. Box 266
West Point, CA. 95255

EVELYN WILSON,
4104 Blagen Blvd,
‘West Point, CA 95235

ANTOINE AZEVEDO,
4001 Catriebee Ct,
North Highlands, CA 95660

Plaintiffs,
N .

KEN SALAZAR, in his official capacity as
Secrelary of the Unifed States Department of the
Interior,

United States Department of the Interior

1845 C Street, N. W,

Washington, D.C, 20240

LARRY ECHO HAWK, in his official capacity as
Assistant Secretary-Indian Affairs of the United
States Department of the Interior,

Departrnent of the Interior

1849 C Street, N.W,

-1-

Case: WA ~ov-0018D berts, R1chardW

: Rob
sslgne%T - 4j24/201

n. Date -
%sess‘griptton P.dmn Agency

aview

DEF'S EXH - 0022



Washingten DC 20240

MICHAEL BLACK, in his ofTicial capacity as
Director of the Bureau of Indian AfTairs within the
United States Department of the Interior,

Bureau of Indian AfTairs

MS-4606

1849 C Street, N.W.

Washington, D.C. 20240

Delendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiffs Yakima Dixié ("Chief Dixie"), the California Valley Miwok Tribe ("Tribe™), '
and Tribe members Velma WhiteBear, Antonia Lopez, Michael Mendibies, Evé[yn Wilson and”’
Antuilne Aze\{edo,,individually and as members of the Tribal Council ("Council™), submit this
Complaint against the Defendants, Ker Salazar, Secretery of the Uniled States Department of
the Iht_crior ("Depariment), Larry Echo Hawk, Assistant Secretary— Indian Affairs of the
Department, and Michae! Biack, Director of the Bureau of Indian A ffairs within the

Departtnent, and state and ailege as follows:

INTRODUCTION

L, In Catifornia V‘a!ley Miwok Tribe v. United States, 515 F.3d 1262 (D.C. Cir.
2008), the Court of Appeais for l]'{e District of Columbia Circuit upheld the Secretary of the
f11tcﬁor's ("Secretary") decision that Sylvia Burley {"Burley") and her two daughters
(co!le:_:ti;'cly,. the "Burley Faction"™) were nat the legitimate government of the Tribe. The court
held that the Secretary, in 2004 and 2005, properly rejected a purported tribal constitlution that '
the Burley Faction had submiited "without so much as consulting [the Tribe's] membership, "
The Secretary therefore properly refused to recognize Ms, Buriey as Cheirperson of the Tribe,

and properly refused to recognize the Tribe as "organized” under the Indian Reorganization

)

-

DEF'S EXH - 0023



Act 0f 1934 ("TRA"). See Letier lrom Dale Risling Sr., Slipcﬁntcndcn{, Bureau of Indian
‘ Affairs Central California Agency, to Silvia Burley (Mar. 26, 20604) (the "2004 Decision"} {a
true and correct copy of which is attached hereto as Exhibit "A"); Letter fom Michael Olsen,
Acting Assistant Secretary — Indion Affairs, to Yakima Dixie, (Feb. 11, 2005) (the "2005
Decision} (a true and correct copy of which is attached hereto as Exhibit "B"). The Court of
Appeals thus affirmed a decision by the District Court for the District of Columbia, dismissing
Ms. Burtey's chalienge to the Secretary's decisions. |

2, In briets submitted to the Court of Appeals, the Secretary took the position that,
"For an Tndian tribe’ to organize under the IRA, action by the tribe as a who'le is required;
action by an unrepresentative faction is insufficient.” The Sccrc:nr); argued, in support of the
2004 and 2005 Decisions, that she could not recognize Burley's purported tribal government,
or its constitution, because "the undisputed facts show that the Burley Government was
elected, and its governing documents adopted, by just three people and without the
participation of the vast majority of the potential members of the Tribe.” The Secretary also
recognizcd that she had not only he authority but the obligation to “erisure the legitimacy of
any purported. tribal government that seeks to engage in [a) go‘vcmment—to-govcmment

relationship with the United States."

3. The Court of Appeais agreed with the Secretary, holding that *as Conpress has
made clear, (ribal organizafion under the [IRA] must reflect majoritarian values,” and tﬁat
"[Burley's] antimajoritarian garmbit deserves no ;iamp of approval from the Secretary."

4. Following the Count of Appéals' decision, on November 6, 2006, the Bureau of
Indian Affairs ("BIA"} issucd a decision deseribing how it woutd assist the Tribe in organizing
‘under the IRA. The Burley Faction appealed this decision to the BIA's Regional Director. On

April 2, 2007, the Regional Director affirmed the decision.
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5. On Apri} 10 and 17, 2007, the BIA published a notice seeking personal
gencalopies and other information from potential Tribe members, which was to be used ta
identify those who were entitled to participate in the initial organization of the Tribe, More
than 500 peopie respended. The BIA has taken no action as to these submittals,

0. The Burley Faction did not participate in the process initiated by the BIA, but
instead appeaied the Regiona! Director's April 2, 2007 decision to the Interior Board of Indian
Appeals ("Board"), California Vulley Mhvok Tribe v. Pacific Regional Divector, Bureau oj:
Indian Affairs, 51 IBIA 103 (Jan. 28, 2010).

7. The Board held that the Secretary's previous, judicially approved decisions
regarding the status of the Bucley Faction end the requirement of majority participation were
not subjeét to ﬁ:lrthcr review, Tt therefore dismissed ail but one of Burley's claims for Jack of
jurisdiction. The Board referred a single, narow issue from Burley's appeal to the Assistunt
Secretary — Indian Affairs (the "Assistant Seeretary™): the precess for identifying which
members o‘f the Tribal community wcre.entit]éd to participate in the initial orgenization of the
Tribe,

8. On December 22, 2010, the Assistant Secretary acted on Burley's appeal Lerter
f'ron;l Assistant Secretary~—Indian Affaits to Yakima Dixie (Dzcember 22, 2010} (the
“December 22 Decision"), {a Irue and cotrect copy of which s attached hereto as Exhibit "C").
The Assistant Secretary did n.ot address the narrow issue over which he had jurisdiction.
Instead, l;c inexplicably repudiated each tl)f the arguments that the Secretary had mede before

the DierictICourt and the Court of Appeals. Withoul any reasoned expianation, he reversed
each and every one of the Secretary's prior decisions that those courts had uﬁheld. The
Assistant Secretary rescinded the 2004 and 2005 Decisions denying recopnition of the Buriey

Faction and its constitution. He declated that the Tribe was "organized" under a General
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Counci} form ot‘govem:ﬁcnt, pursuant to a 1998 tribal resolution that was not signed by a |
majerity of the Tribe's adult members (the "1998 Resolution®), He dil:cclcd the BIA to carr.y
on government-to-government relations with the Burley Faction, And e ordered the BIA to
rescind its efforts to hefp the Tribe organize according to majoritarian principles. -

9. Piaintiffs challenge the Assislant Sccretary's action as arbitrary, capricious, and
pot in accordance with law. The December 22 Decision cxceeds the scope of the issue referred
to the Assistant Secretary on appeal, impropelrly revisits and overtums lmg-settleci,judicially
approved decisions, addresses issues barred by failure to file timely appeals with the Board,
and violates the Secretary’s responsibility to ensure that the United States conducts
govermment-to-govemment relations only with valid representatives of thie Tribe,

10.  The December 22 Decision direcﬂy contradicts the Secretary’s prior
representations to this Court and cedes complete conirol of the Tribe 10.the ]:;‘.uricy Féction,
who have fought for more than a decade to deny the benefits of Tribe membership to anyone
but themselves.

[1.  Plaintiffs therefore file this action, asking this Court to invalidate the Assistant

" Secretary's decision and to enjoin and invalidate its implementation, .

JURISDICTION AND VENUE

12, This Court has jurisdiction over this action pursuant to 28 US.C. § 1331
because the asserled claims arise under the Constitution and faws of the United States.
13, This Court also has jurisdiction over this action pursvant te 28 U.8.C. § 1361 in

that the Tribe seeks to compel officers and employees of the United States and its agencies to

perform duties owed to the Tribe.
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14, This Court also has jurisdiction over this action pursuant to 23 U.8.C. § 1362
because the Tribe is an Indian tribe duly recopnized by the Secretary of the Interior, and the
matter in conlroversy arises under the Constitution, laws or treaties of the United States.

15, Venue is proper in this Court under 28 U.8.C. § 1391(e) because the Secretory,
the Assistant Secretary, the Director of the BIA, and the Depantment are located in this district,
16,  Judicial review of the agency action is authorized by the Administrative
Procedure Act ("APAY), 5 U.S.C. §§ 702, 704 and 706, The Assistant Secretary's decision is

final agency action under the APA and 25 C.F.R. § 2.6(c).

17.  The requested declaratory and injunctive relief is authorized by 28 U.S.C.
§§ 2201-2202,

18,  Plaintiffs have cxhausted ﬂ"l(:il‘ ndmihisfratf\{e remedies nnd are not required to
pursue additional administrative remedies before seeking and obtaining judicial relief,

19,  Anectual case and controversy he;s arisen and now exists between the parties
with regard to the Assistant Secretary's violations of the‘s_tatutcs and regulations ci.ted' herein.

PARTIES

20,  Plainiiff California anl‘ey Miwok Tribe, also known as the "Sheep Ranch
Rencheria," the "Sheep Ranch Rancheria of ¥e-Wuk Indians of California," and the "Sheep
Ranch ‘B‘and of ]\.&c-wuk Indians of (he Sheep Ranch Rancheria," is a federally recognized
Indian tribe situated in Sheep Ranch, Californis, in Calaveras County. (The Burley Faction
purported to enact a tribal resolution in 2001, r_:hanging the nome of the Tribe from the Sheep |
Ranch Band of Me-wuk Indians to'the California Valley Miwok Tribe. Plaintiffs dispute that
the Burley Faction had the authority to enacl sucﬁ a resofution. But because the BIA now
refers to the Tribe as the California Valiey Miwok Tribe, PlaintifTs and memibers of the larger

iribal community have used that name to avoid confusion. This Compiaint will do the same.)
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The Tribe consisls of Indian members and their descendants, and/or their Indinn successors in
intercst, for whose benefit the United States acquired and created the Sheep Ranch Rancheria.
There is an ongoing dispute regarding the true membership and lcndcrlship of the Tribe,

21,  Plaintiff Yakima Dixie is the Hereditary Chief and Traditional Spokesperson,
nnd the historical Chairperson, of the California Valiey Miwok Tribe.

22, Plaintiff Tribal Council is the duly authorized and legitimate governing body of
the Tribe, appointed by Chief Dixie. The Counci} consists of Chief Dixie and Tribe members
Velma WhiteBear, Antonia Lopez, Michael Mendibles, Evelyn Wilsen and Antoine Azevedo.

23, Plaintiffs Velma WhiteBear, Anfonia Lopez, Michael Mendibles, Evelyn
Wilson and Antoine Azevedo are members of the Tribe and of-the Tribal Council. Eachisa
fineal descendant of & historical member or mermbers of the Trib-e.

- 24.  Defendant Ken Salazar is the Secretary of the .Unitcd States Department of the
Interior, Mr. Salazar is responsible for the supervision of the various federal agencies and
bureaus within the Department, including the BIA. Mr. Salazar is an officer or cmplofcc of
the United States and has a direct statutory duty to corry out the provisions of the Indian
Reorganization Act of 1934 (“IRA™) and other rclevaﬁt laws. Mr. Salazar is sued in his official
capacity only.

25,  Defendant Larry Echo Hawk is the Assisfant Sccfctary-— Indian Aftairs of the
Department and head of the Bureau ofEndian.Affz;irs. Mr, Echo Hawic issued the December 22
Decision that is challenged in this action. Mr. Echo Hawk is sued in his official capaci t'y only,

26.  Michae) Black is the Director of the Bureau of Indian Affairs within the
De.p_m-imcnt. Mr. Black is respensibie or the day-to-day operations ;thhe B1A, including its

relations with federally recopnized Indian (ribes. Mr. Black is sued in his official capacity

only.
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RELEVANT FACTS

Tr:ibnl History and Indian Reorgrnization Act

27.  In 1916, the United States purchased approximately one o two acres of lznd
and created the Sheep Ranch Rancheria for the benefit of o small cluster of twelve to fouricen
Miwok Indians that were found living in or near Sheep Ranch, California. The United States
subsequently recognized the Sheep Ranph' Band of Me-wuk Indians as n federat Indian Tribe,

28, In 1935, the Tribe voted to accept the IRA. The IRA allows Indian tribes to
adopt‘a constitution, form a tribal government, and elect tribal officials, subject to substantive
and procedural requirements in the IRA. Tribes thus “organized” under the IRA are eligible
for certain federal benefits and services, Although it accepted the IRA, the Tribe did not take
netion £o become “organized.”

29,  Under the TRA, the Secretary has a duty to ensure that the Depariment
recagnizes only e legitimate tribal gov'err;m'.erit that reflects the participation of a majority of
the Tribe’s membership. This duty is informed.n.nd styengthened by the United States” trust
obligations; to Indian tribes and their members. '

The Culi'furm'a Rencheria Act and Failure to Terminate the Tribe
30, In 1958, Congress enactc.d the California Rancheria Act, which authorized the
_ Secretary to terminate the lands and trust status of enumerated Indian tribes on Cnlil‘ﬁmia
Rancheries under certain conditions. Under the Act, tribes could alcccpt tcrmination in
exchange for fee title to Rancheria assets and the provision of certain services by the federal

povernment.

31, In 1965, the BIA listed Mabe! Hodge Dixie as the only Indian living on Sheep

Ranch Runcheﬁa.

-8-
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32, . On'or aboyt1965; the BIA began pmceedlngs 16 “termiiiate’ the Tribe pursnant.
t° Ihe. Callfornm“RanchenaxAct, and* ﬂ:s TJnItr:d Stales coriveied ch ttle in the Sheep ‘Ranch:

Ranc]u:l:[a o Mabcf Hudgc Dtxle The:BTA nevér completed Ihe rcqu:rémcnts for termination.

I"-""-'-]'v%-f?;‘est'-' Dxxle-:qultc}mmed'.the Rancheria bﬂck- to the United, States,. thereby:preventing -
termiination:of the Tribe From: becoming effedtive; .

335 G197, Ms. Diié.died, and Herson Yakima:Dixie inherited. the positionof
Hereditary-Chief and Traditional Spokesperson.of the Tribe.
3_-’-.1:';"-"" In.1994; Gcng'ress;enuctcdztheTﬁ,’ée- List Act, Pub; L, 103-45%; 108 Stat 479%;

47 é’i{,‘;\ﬁiﬁ'_c'ﬁ“ cqulresthc Seeretaryannily to publishalist of fellerally deogrized Fdian

tht: TRAGF ['naf’ its: ?nb’lflberﬂli“"{hﬁfbééﬁ‘éé'tcmmned
' " Barldy Stelts Contral of the Tribe

35, 1n 1998, ;ﬁﬁiqﬁl&)i'kie,qu tire. an]}r' f.n_dfﬂn-l!i}ri'ngl.an'ﬂ'l'c'.-sheep.R'al'l'cH: Runcheria.

Bi.trlcyxcpntacfed'cmaf Dlxw fnd’ asked‘hlm 108 enmli Bu:-]ey, liex twa: daughtcrs and ﬁcf

.,

Burley thcﬂﬁlcd g dncumcnt;ppmomng toibe: %he rcszgnan om of Gliiet Divie asTribal

(‘Jﬁaifi"}ffé%s‘bm “*c“-hieﬁb_ix’ie:ffmméd'iate'lii;denied*ﬁié--vdi’i‘dity;or the doctiment and contitiaes o do

9.
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so. Qver the next few years, Burley tried several times, unsuccessfully, to pain BLA approval
of various. Tribal constitutions that would have recopnized her as the Tribe's leader and limited
Tribe mcmbcrshiﬁ to Burley and a few others.

Chief Dixic's Efforts to Organize the Tribe

37.  Alerscveral years of fatled efforts to resolve the leadership disputes Lhalt had
arisen with Burley, Chief Dixie bégan efforts in 2003 to organize the Tribe without Burley's
assistance and with the participation of the entire Tribal community. Since {ate 2003, the Tribe
has held open meetings each r.nonth.' Attendance ai the meetings ranges from approximatety 30
10 mnrc. than 100 members. Attendance records are kept, and meelings are recorded and
archived, Although Burloy was specifically invited to the initial meetinirs and has never been |
excluded from any meeting, she has never atfended. |

38, In addition to the general Tribal meetings, Chief Dixie convened a group of
individuals who were recoﬁnizcd within the Tribal community as figures of authority, in ord;-.r
16 form & Tribal Co'uncil. In addition to Chief Dixie, the Council consists of Plaintiffs Yelma
WhiteBear, Antoni‘a. Lopez, Michael Mendibles, Evélyn Wilson aﬁd Antoine Azevedo. Each
of the members of the 'i'ribal Couticil is a lineal descendant of a historical member or members
oFthe Tribe. The Council met with the BIA in September 2003 and presented the BIA with
documentation of their legitimate claims to Tribal membership and autliority.

39.  Atthe Seplember 2003 meeting, Chief Dixie and the Council presented the BIA
with & list of Tribal community members who should be aliowed to participate in the initial
organization of the Tribe, and requested that the BIA call an election pursuant to the JRA to
select a Tribal government that could be recognized by the United Stales. The BIA did not act
on the Council's request but continued to meet regutarty with Chief Dixie and the Council to

discuss efforts to organize the Tribe. Since its formation, the Tribal Councii has met
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approximately every other month to discuss Tribal policy, enact resolutions, and conduct other
Tribe business,

40,  Under the leadership of the Council, the Tribe hos established many programs
aimed at benefiting the full Tribal membership, strengthening the tribal community, and
reestablishing historic fies with the larger [ndian community. Extensive information about the
Tribe's activities is available on the Tribe’s website at http://ealiforniavaileymiwok.com/x-

index.htm!, Tribal activities incude;

2. lavolvement in approximlateiy ten Indian-Child Welfare Act cases, in an
effort to have children of Tribe members who are in prctcstivé services placed with families -
that have ties to Indian traditions, Burley has opposed the Tribe's effor(s in these cases.

b. Issuance of Tribal identification cards.

c, Invoiven';cnt in Indian _heul'th services, emergency scr—yic'cs and food
.di.slrlibution progi-arﬁs-, including the MACT Indien health services program, that benefit
members of the Tribe and other Indian tribes. o ‘

d. Participation, with other Miwok tribes, in an intratribal Miwak
Language Restoration Group. Plaintiff Evelyn Wilson is the senior Mfwuk member who still
Spe-aks the Miwok fanguage.

e, A cerernonial Indian dance group (through Tribe members Gilbert
Ramisez and his son Pelé) lkat represents the Tribe at events throughout Catifornia.

£ Consultation with Caltrans regarding possible Indian remains found at

development sites.

g. Consuliation with the U.5. Forest Sorvice to help identify native plants

on state and federai land that have been used by Indiaﬁs for medicinal end other purposes.
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h.  Classes in traditional crafts ond skills, such es basket weaving, and
continuing efforts to revive the galhering of native plants, pine nuts, and other materials for
such crafis, as well as to protect the sites where those materiols are gathered,

i Potential involvement, in coliaboration with Calaveras County and other
local and state agencies, in the Collaborative Forest Landscape Restoration Program, 2
federally supported forest rehabilitation program,

e Participation in & variety of other economically and sdcially beneficial
pro‘grams and activities, including but not limited to the Cafaveras Heaithy Impact Products
Sotutions propgram,

Each of these activities will be harmed if the December 22 Decision is allowed to stand and the

" federal government recognizes the Burley Faction as the government of the Tribe,

The BIA Repudiates the Burley Faction

41. B'L;Elﬁ}" responded to Chief Dixie's efforts t‘o organize the Tribe around s
legiimate members by submitting yet znother proposcdl constitution, in February 2004, to the
BIA—ypurporiedly to demonstrale that the Tribe was already “organized” with Ms, Burley as
its feader. |

42.  InaMarch 26, 2004 letier to Burley, the 'BIA declined to approve her latest
constitution. T'He BIA explained that efforts to org{mi.zle a Tribe must reflect the involvement
of the whole tribal community: "Where a tribe that has not previously organized seeks to do so,
BIA atso has a responsibility to determine that the organizational efforts reflect the |
involvement of thle whole (ribal community. We have not seen evidence that such general
involvement was aitempted or has occurred with the purporied arganization of your tribe. ...
To otr knowledge, the only persons of Indian descent involved in the tribe's organization
efforis, were you and your iwo daughlers., . It ié only after the greater tribal community is

.12-
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tnitially identified that poverning documents should be drafted and the Tribe's base and
membership criteria identified,"

43, The BLA's letter identified several groups of Tribe members and segments of the
tribal commﬁnity who should be invelved in the initial organizalion efforis. These groups
included Chief Dixie and his brother Melvin Dixie; other individuals who had resided at Sheep
Ranch Rancheria in the past, and their offspring; persons who had inherited an interest in the
Sheep Ranch Rancheria; Indians who had once lived adjacent to Sheep Ronch Rancheria, and
their descendants; and neighboring groups of Indians, of which the Tribe may once have been &
part, |

44:  The BIA's letter also stated that "the BIA does not yet .vie.w your tribe to be an
‘organized' Ipdian Tribe" and that, as n II‘.CS‘IIH, the BIA could not recognize Burley es the Tribe's
Chairperson. |

45 On February 11, 2005, the Assistant Seeretary ~ Indian Affnixs sent i letier to
Chief Dixie and Burley in which hie reiterated the decisions expressed in the BIA's March 26,
2004 [etter.l The Assistant Secretary stated, "In that letter, the BIA made ciear that the Federsl
government did not recognize Ms, Burley es the tribal Chairman. . . . Untii such time as the
Tribe has prga.nizcd, the Federal government can recognize ne one, inctuding you:rs;lf, as the
ribal Chairman. T encourage you . ., . lo continue your efforts to organize the Tribe alo'rlg rhcl
lines outlined in the March 26, 2004 [etter so that the Tribe can become organized and enjoy
the ful} benefits of Federa! recognition. The first step in organizing the Tiibe is idemtifying
putative tribal members." |

46, Aﬁcr the Assistant Secrctary's 2005 élctcrminatioﬁ, the BIA éought to work with

Chief Dixie's Tribal Council ond the Tribe to compiete the organization process. Chief Dixie
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and the BIA inviled Burley to participate, but she again refused and instead filed suit
challenging the Assistant Secretary's decision, |
The District Court and Court of Appeals Uphold the BIA"s Decision

47.  in April 2‘505, the Burley Faction filed suit in the federal district court for the
District of Columbia. The suit challenged the BIA's and Assistant Secretary's refusal to
epprove the Burley Faction's proposed constitution and to recognize its purported Tribal
government, and sought a judgment that the Tribe was “organized.” Notably, Burley did not
contest in {ederal court the BIA's specific decigion not te recognize her as the Triblal
Chairperson. She thereby waived any challenge to that decision.

48. ) Around the same time, the Burley Faction also purported to disenroll Chief
Dixie from the Tribe, for the purpose of denying him stetus to parlicipate-in the federat lawsuit.
Ironically, in 2009, the Burley Faction purported to reinsiate Chiel Dixie as a member of the
Tribe, in an attempt to deny him ;1basis to intervene in state court [itigation in which Burley

_sought access to funds held in trust for the Tribe.

49,  The district court dismisséd the Burley Faction's claims m March. 2006. The
court found that the Secrefary has "a responsibility to ensure that [she] deals only with a tribal
government that actually represents the membets of a tribe.” California Valley Miwok Tribe v.
United States, 424 F.Supp.2d 197 {D.D.C, Mar, 31, 2006), Likewise, the court found that the
BIA has a "duty to ensure that the inlerests of all t-ribe members are profected during.
grganization and that grwerlni'ng dociments téflect the witl of a majority of the Tribe's

"members." The court found the BIA's decisions consistent with that duty.

5!}!. The district court noted that the Burley Faction had submiltted a cdnstitution that

“conferred Iribal rn.el.'nhership only upon them and their descendants . . . [ﬁul] the povernment .

estimates that the greater tribal community, which should be included in the organization
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The BIA Attempts to Assist the Tribe In Organizing

33.  On Movember &, 2006, after the district courl had dismissed Burley's claims, the
BIA informed the Burley Faction that it would assist the Tribe in organizing according to
mejeritarian principles, consistent with the decisions upheld by the court, The Superintendent
of the BIA's Central California Agency wrote to Burley and Chief Dixie that the BIA
"remain[ed] committed 1o assist the [Tribe] in its efforts fo reorganize & formal governmental
structure that is repfesentative of 0}l Miwok Indians who can establish a basis for their interest
in the Tribe and is acceptable to a clear majarity of those Indians." To help achieve that goal,
the BIA would facilitate a public meeting of existing members and Putative Members—i.e.,
those members of the tribal community with 2 legitimate claim to Tribal membership based on
their lineal descent from original members of the Tribe,

54, TInstend of cooperating in this effort to organize the Tribe, the ﬁurley Faction
appealed the Superintendent's November 6, 2006 decision to the BIA's Pacific chioﬁal
Director. On April 2, 2007, the Regional Director affirmed the decision and remandea the
mater back to the Superintendent to implement the actions mentioned in the No;fember 6 -
2006 decision. The Regional Director wrote, "We believe the main purpose [of the 'Nm'cmbcr‘:
6, 2006 desision] was to assist the Tribe in identifying the whole community, the ‘putative’
group, who would be entitled to perticipate in the Tribe's efforts to organize a government that
will represent the Tribe as & whole. .. . ILis our belief that unti] the Tribe has identified the
‘putative’ group, the Tribe will not have a solid foundation upon which ko build a stable |
govcmmcnt."‘ _

55, OnApril 10 and Aprit 17, 2007, the BIA published pubiic notice of an
upcoming meeting lo organize the Tribe. The natice requested that Putative Members subrnit

documentation of their membership claim to the BIA (e.g., personal genezlogies). The public
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s,

notice defined the Putative Members as lineal descendants oft (1) individuats listed on the 1915
Indian Census of Sheep-ranch Indians; (2) JefT Davis (the only Indian listed as an etigible voter
on the federal government’s 1935 voting list lor the Rancheria); and (3) Mabel Hodge Dixie.

56.  According to the BIA, approximately 580 persons submitied personal
genealogies to the BIA in response to the April 2007 publie notices. Flaintiffs Veima
WhitcBear, Antonia Lopez, Michael Mendibles, Evclyﬁ Wilson and Antoine Azevedo ench
submitted genealogies and other documentation to the BLA in response to the public notices.
No member of the Burley Faction submitted documentation in respanse to the public notices.
The BIA has taken no action an the information submitted,

Burley Attempts fo Relitigate Her Cloims Before the Board

§7.  Burley appealed the Repional Director's April 2, 2007 decision to the Interior
Boord of Indian Appeals. Among other claims not relevant here, Burley argued that the BIA's
decision to involve the Tribal community in the initial organization of the Tribe was an
impermissible intrusion into Tribal j;bvernmcnt and membership matters, because the Tribe
was already "organiz.z;.d"—an issue that the district court and Court of Appeals had already
decided ud'verscly; to Burley in her earfier federal suit._ |

58.  InJanuary 2010, the Board decided Buriey's appeal. The Board recognized that
the Assistant Secretary’s February 11, 2005 decision and the ensuing federal iitigation had
aleeady finaily determined the following issues: (1) lhat‘ the BIA.did not recognize the Tribe as
being organized; (2) that the BlA did not recognize any tribal gavernment that represents the
Tribe; (3} that the Tribe’s membership was not necessarily limiited to the Burley Faction and
Yakima Dixie; and (4) that the BIA had an obliation to ensurc that & “greater tribal
community” was allowed (o participate in organizing the Tribe, The Board recognized that, to-

the extent Burley's appeal attempted to relitigate those issues, it had no jurisdiction over het
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c]aii%ql's; A;{:‘t'acitdingli’v-;ih\_t{ Hpar_ﬂ_ di'sm‘fss_etf&li&dﬁhurléy’ﬁ_ cliims {inclizding those claims not

discussed here), e*{ccp or. ﬁslngle, nattow’ TSSUE;, ‘
59, Accordmg fo the Bnard the Burlcy -appeal raised a.solitary issue that had not:
afready, been decided: by hie JAsswLant Sebrotaryii s pracess dor deciding,"who BIA wilt
recognize,. :ndmauully and cpﬂechvely, ag rnember‘g ‘of. tha greater\mbal comrnumty that BlA
befiaves niust'-b_e.,-nllowca‘?o:parhclpntc.‘m Hiesgenigralicouncil meetingof the Tribe. for:

orgamzatianﬂi pUrposes Th&Board charucterlzed His:as a “tribal’ cm‘oliment dispute” and:

thersfarc reférredthe i 1ssue1 to 1T1evAs§13tarﬁ: Secreta.ry fur reso]ut:on

‘111, 2005 decismns,by thc BIA und Assmtant Sccrqtar:z, whlch hud derijet recognition: of the:

Burley: Factron and, 1fs conshtutlonand dcc]arcd that tiu: arger Teibai: -comunity must b

:’2006 (:LQGD? dec:s'.mns&o he,lp fhé Tribe.
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-ig-.

DEF'S EXH - 0038



Consequences of the Secretary*s Unlawful Decision
6l.  Asaresuit of the Assistant Secretary's unlawful December 22 Decision, the
Plaintiffs have suffered and will continue to suffer great injury, including bL;t not limited to the
foi[clnwing: |
62.  Chief Dixie and the members of the Tribal council have been denied the
opportunity to participate in the organization and govcz:nance of the Tribe,
a, Imr_ncdiatcly after the Secretary issued his December 22 Decision, the
Burley Faction issued a public notice calting for a “special election” to efect tribal ofﬁcers...
:I'he public notice stated that only Ms. Burley, bier Iwo daughters, and Chiet” Dixie would be
allowed to par_l%cipntc in the election of the Tribe’s government. The public notice relied on
the December 22 Decision as the basis for (hc‘Burlcy Faction’s right to call the election.
b. On January 7, 2011, the Burley Factiod conducted its “special election”
améng the threec members of the Burley family, Neither Chief Dixie nor any member of the
Tribal Council participated in the “special efection,” | Except for Chiel Dixie, the ather

individual plaintiffs were barred from participating,

c. On Jam.mry 12, 2011, the BIA acknowledged receipt ufthelresuhs of the
Burley Faction's January 7 “special election” and recognized a “tribal council™ consisting of
Butley as Chairperson and her dau phier, Rashel Reznor, as Secrelary/Treasurer, It .is telling
thal the BIA's letter does not mention the number of voters participating in this "election.”.
Ux.ider the govemnment recognized by the BIA, none of the Plaintitfs has any voice in the

organization or goveraance of the Tribe,

63, , Chief Dixie and the members of the Tribal Council have been and wiil be

denied the benefits of Tribe rﬁembership, because the December 22 Decision allows the Burley
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Faction to withhold funds, benefits and services that should be made available to them as Tribe

members. Among other things:

a. The December 22 Decision allows the Burley Faction to exercise
complete control over Tribe membership and fo exelude Chief Dixie and the members of the

Tribal Council from membership in the Tribe;

b. As a result of being denied Tribs membership, the members of the Triba
Councii are not and will not be eligible to receive federal health, education and other benefils
provided to members of recognized Indian Tribes.

64,  The December 22 Decision, iF upheld, could pr;:wide a basis for allowing Burley
to divert funds held in trust for the Tribe by the State of California, Eeginning in 1999, Burley
represented to the California Gambling éontrol Commission {(“Commission™} that she was the
authorized representative of the Tribc. and entitled 1o coillect funds paid by the state lo iribes
that do not D'pcrate casipos or gaming devices. Burley received funds frotn the Commission,
which were meant for thebTribc,‘ between 1999 and 2005 (the “State Funds™), The State Funds
tolaled approximately §1 million or more per year,

a. None of the Plainiif]s received any of the Siate-Funds, The Plaintiffs do
not-know of any members of Lhe Tribe who received or benefiled from any of the State Funds
except for Burley and her immediafc family. The Plaintiffs do not know of any pfo‘grums for
the benefit of the Tribe or its members that were created or supported with the Funds,

l:;. In. 2003, the Commission ceased diskzibution of the State Funds to
Burley on the ground éhnt the ‘federal government tiid' not recognize her as the appropriate
representative of the Tribe. Burley has filed litigatib‘n in California Superior Court, seeking to
compe! the Commission to resume distribution of the State Funds 1o her, including

approximately $6.6 million of the State Funds that the Commission has withheld since 2005.
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California Valley Miwok Tribe v. California Gambling Conirol Copmnission, No, 37-2008-
00075326 (Sup. Ct, San Diego). Burley sceks to introduce the December 22 Decision as

cvidence that she is entitled to receive the Stafe Funds.

c, If Burley receives the State Funds, Chief Dixie and the members of the
Tribal Council will be denied the benefit of the State Funds, because the Stale of California has
no control over t.he use of the State Funds once they are paid to a tribe.

d. Ef Ms, Buriey receives (he State Funds, the Tribe will be denied the
Funds, because Ms. Burley is not a legitimate representative of the Tribe,

65. Tlhc December 22 Decision wilt allow Burley to divert federal funds intended
for the Tribe. Beginning in 1099, and continuing through 2007, Burley received federal grant
money intended for the Tribe, based on her representation that she was an suthorized
representative of the Tribe. The g;nﬁr money _\#us provided through a “self~dcteﬁninatiun
contract” pursuant to Public Law 93-638 ("PL 638") to assist the Tribe in orgenizing under the
IRA. Burley received from $400,000 to 600,000 per year,

a. l3ur_Ic§r did not use the PL 638 funds to organize the Tribe consistent
with the IRA. Instead, she sought to disenfranchise Plaintiffs and other members of the Tribal
community and secured the benefits of Tribe membership only for herself end her immediate
family.

b. The BIA has indicated its intent, based on the Secretary’s decision, to
enter into & new PL 638 contract with the Burley Faction to provide funds for organization of

the Tribe. The Tribe will be denied its rightful use of the PL 638 funds, because those funds

will be paid to Burley and her illepitimate government instead.
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Plaintiffs' Request for Reconsideration

66, CnlJanuary 6, 2011, the Plaintiffs requested that the Secretary immediately
reconsider and stay the Assistant Secretary's December 22 Decision. The Secretary did not
respond, and on January 21, 2011, Plaimiffs withdrew the request for reconsideration,

FIRST CAUSE OF ACTION

(Arbitrary and Capricious Agency Action in Violation of the APA)
67.  Plaintiffs re-allepe paragraphs 1 through 66, and incarporate those paragraphs
herein as if set forth in full,
68.  The APA provides that a court must hold unlawful and set aside agency action
that is “arbitrary, caprjci ous, an abuse of discretion, or otherwise not in accordance with {aw.”

5 US.C. §706(2)(A).

69.  The Assistant Secretary’s December 22 Decision conslimles “final agency
action:”

70, The December 22 Décision violates APA scetion 706(2)l(A) because it
unlawfully reopened and addressed issues not within the scope or jurisdiction of the Board
appeal from which the decision arose, including the status of the Tribe as not "organized,” the:
BIA’s and Department’s refusal to recopnize the (ribal government led by Burley, and the |
BIA’s decision lo involve the entire tribal commﬁm’ ty in the orpanization of the Tribe, Under
binding reguiations of the Department, those issues were final, not subject to ll_mjurisdiction of
the Board, nol subject to appeal, and not referred 1o the Assistant Secretary by the Board.

7. The December 22 Decision violates APA section 706(2)(A) because i fails to
provide a reasoned analysis explaining why the decision completely reverses judicially

approved, longstanding BLA and Department policy and prior BIA and Department
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determinations in this case, regarding.the status of the Tribe and the Burley government and
the requirements for organization under the IRA.

72, The December 22 Decision violates P}PA section 706(2)(A) because it is
precluded l:;y the doctrine of res judicata, The‘status of the Tribe and of Burley’s purported
government are issues that were previousfy Iitigatcd'und finally decided by a court of
competent jurisdiction in a prior dispute between Burle¥ and the Department. The Court of
A.ppeals for the District of Columbia Circuit held that the Secretary properly refused 1o
recognize the tribe as organized under the Burley Faction. Res judicata therefore bars Burley
from attempting to relitipate those issues in another forum, The Assistant Secretary’s
December 22 Decision is preciuded by the district court's and Court of Appeals’ resolution of
those issues,

73. i‘hc Decemfl::er 22 Decision violates APA section 706(2)(A) because it is b;u-rc‘d
by the doctrine of judicial estoppel, becauge the Seeretary previously argued; before the
District Court for the District of Columbia and the Court of Appeals for the District of
Columbia Circuit, that the Tribe was not organized and that she could not recognize Burley's
purported government, The December 22 Decision reverses the very same actions that the
Secretary defended before the district court and the Cowrt of Appenis,

74,  The December 22 Decision violates APA section 706(2)(A) because it fails to
address a prior appeal by Chief Dixie. In October 2003, Chief Dixie fijed an appeall with the
z;tssistaint Secretary — Indian Affairs, challenging the BIA's recognition (at that time} of Ms,
Burley as Chairperson. On Februery 11, 2005, the Assistant Secretary — Indian Affairs
dismissed the appeal on’procedural grounds. The Assistant Secretary Tound that the BIA’s
2004 Decision had rendered Chief Dixie’s appeal moot, because that decision made clear that

the BIA did not recopnize Ms. Burley as Tribal Chairperson, that the Tribe was not
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“organized;” and that the United States did not recognize any Tribal povemment. Because the
December 22 Decision purports to rescind the ﬁr;al 2004 Decision, the Assistant Secretary
must reinstate and decide Chicf Dixie’s appeal before recognizing any Tribal govermment.

73, The December 22 Decision violates APA section 706(2)(A) because it does not
fulfill the Secretary’s trust obligation to the Tribe and its members. The Secretary has a.
fiduciary duty to ensure that any tribal government he recognizes represents a majority of the
tribal community. By recognizing a purported government that represents only three members
of the T ribé, the Slccrctary (acting through his subordinate the Assistant Secretary) has
breached .his duty to the. Tribe, the Tribal Council and ths i ndividual Plaintiffs,

76.  The December 22 Decision violates APA section 706(2)(A) because it is
inconsistent. with the IRA, The IRA imposes substantive end procedural requirements that
must be met before the Secretary may recognize 2 tribal govern.men.t, By recognizing a tribal:
government that was not elected or ratitied pursuant to those requirements, the Secretary
{acting through the Assistant Secretary) has violated the [RA.

77.  The December 22 Decisionlvioiates APA section 706(2)(A) because it
unla;.vﬁ.llly recognizes a tribal government based on the 1998 Reselution, which is invalid'on
its face. The 1998 Resolution identifies "at least” ﬁvé individuals who are Tribe members, and
recites that it was authorized by a majority of the Tribe's aduit members. But it bears only two
signatiires. Moreover, one of those signatures purporls to be that of Chief Dixie, who disputes
the validity of the signeture, Therefore, lhe 1998 Reselution cannot be the basis for e valid
government rccogniécd by the United States.

78.  As (.l dircct and proximate result of the December 2 Decision, Chief Dixie, the
Triba! Council, and Velma WhiteBear, Antonia Lopez, Michae! Mendibles, Evelyn Wilson and

Antoine Azevedo have been and will continue to be denied their rightful opportunity to
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pariicipate in the orpanization and governance of the Tribe and will suffer irreparable injury

and financial loss.

79.  As a dircet and proximate result of the December 22 Decision, Chief Dixie,
Velma WhiteBear, Antonin Lopez, Michael Mendibles, Evelyn Wilson and Antoine Azevedo
have been and will continue to be denied the benefits of Tribe membrl:rship and will suffer
irreparable injury and financial loss.

80.  Asa direct end proximate rc.sult of the December 22 Decision, the Tribe and the
members of the Tribe, including Chief Dixie, Velma WhiteBear, Antonia Lopez, Michael
Mendibles, Evelyn Wilson and Antoine Azevedo, have been and will continue to be denied'the
use of the PL 638 funds available through the BIA, and the State Funds provided by the

Commission, and wil! suffer irreparable injury and financial loss.

‘81, . As a direct and proximate result of the December 22 Decision, the Tribe will be
denied recognition to cenduct traditional Tribal activities and official acts, and to intervene in

lege! and regulatory proceedings 1o protect its interests and those of its members, and will

suffer jrreparable injury and financial loss,

SECOND CAUSE OF ACTION

(Agency Action Unlawfully Withiseld and Unreasonably
Delayed in Violation of the APA)

82.  Plaintiffs re-aliege paragraphs { through 66, and-incorporate those paragraphs

herein as if set forth in Tull.

83.  Anagency's “failure to act” conslitutes “agency action.” 5 U.8.C § 551(13).
The APA therefore provides that a court shall "compel agency action unlawfully withheld or

upnreasonably delayed.” 5 U.S.C §706(1),
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84,  The BIA's failure to adjudicate the statos éfthe 580 Putative Members of the
Tribe who submitted genealogies and other documentation to the BIA in response to the April
2007 public notices constitutes “agency action untawfully withheld or unreasonably delayed,”

8s5. Plaintiffs Velmn WhiteBear, Antonia Lopez, Micheel Mendibles, Evelyn
Wilson and Anioine Azevedo submitted gencalogies and other documentation to the BIA in

response to the April 2007 public notices.

86,  As n direct and proximate result of the BIA.'S failure to act an the information
submitted by the Putative Members and to publish the names of those Putative Mmeers wﬁo
meet (he criteria to puilicipate- in the initial organizatien of the Tribe, Plaintitfs Velma
WhiteBear, Antonia Lopez, Michael Mendibies, Evelyn Wilson and Antoing Azcv:cd'o have
been and will continue to be denied their rightful opportunity to parlicipate in the organilzatinn

and. governance of the Tribe and will suffer irrcpnraE[c injury and financizal loss,

87.  As adirect and proxirmate result of the BIA’s failure to act on the information
submitted by'the Putative Members and to publish the names of those Putative Members who
meet the criteria to parlicipate in the Initial organization of the Tribe, the Tt be will be denied
the opportunity to organize jtself and elect a legitimate representative govemnment under the

IRA and will suffer irreparable injury and financial ioss.

88.  Asa direct and proximate result of the BIA's Tailure to act on the information
submitted by the Putative Members and to publish the names of those Putative Members who
meet the criteria to participate in the initial arganizatl-ion of the Tribe, Plaintiffs Velma
WhiteBear, Antonia Lopez., Michae! Meandibles, Evelyn Wilson and Antoine Azevedo have

been and will continue to be denied the benefits of Tribe membership and will suffer

irreparable injury and [inancial loss.
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89.  Asadirect and proximate result of the BIA's failure to act on the information
submitied b.y the Putative Members and to publish the names of those Putative Members who
meet the criteria to participate in the initial organization of the Tribe, Plaintiffs Velma
WhiteBear, Anlonia Lopez, Michael Mendibies, Evelyn Wilson, Antoine Azevedg and the
Tribe have been and will continue 1o be denicd the use of the PL 638 funds available through

the BIA, and the State Funds provided by the Commission and wilt suffer ireparable injury

and financiaf loss.

G0.  As adirect and proximate result of the BIA's failore to act on the information
submitted by the Putative Members and to publish the names of those Putative Meémbers who -
meet the criteria to participate in the initia) organization of the Tribe, the Tribe will be denied
recognitio_n to conduct traditional Tribal ectivities and official acts, ond to intervene in legal

and regulatory proceedings to protect its interests and those of its members, and will saffer

tireparable injury and financial loss,

PRAYER FOR RELIEF

WHEREFORE, the Plaintiffs respéctfully request that this court issue an ordet:

A, Declaring that the Assistant Secretary acted arbitrarily, capri‘ciéusly and

otherwise not in accordance with law by acting to recognize the Tribe os “organized,” to

recognize Lhe Burley Faction as the Tribe’s government, to abandon the BIA's efforts to

invelve the tribal community in orga.nizing the Tribe, and to rescind prior final determinations

regarding the Tiibe; '

B. Vacating the December 22 Decision and directing the Assistant Secretary and

the BTA to resume efforts to involve the entire tribal community in organizing the Tribe;
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C. Preliminarily and permanently enjoining the Secretary, Assistant Secretary and
BiA from taking any action to implement the December 22 Decision;

D. Directing the'BIA to adjudicate the slatus of the Putative Members who
submitied documentation of their claims to Tribe membership, and to publish the names of
those Putative Members eligible to participate in the initial organization of the Tribe;

E. Awarding the Plaintiffs attorneys fees and reasonable costs incurred in

connection with this action; and

F. Granting such other relief ns the Court deems just and proper.

Respectfutly submitted,

M. ROY GOLDBERG

(D.C. Bar No, 416953) .
CHRISTOPHER M. LOVELAND

{D.C. Bar No, 473969)

Sheppard Mullin Richter & Hampton LLP
1300 I Street, N,W., 11tk Floor East
Washington, DC- 20005-3314.

Tel: (202} 772-5313

Fax; (202) 218-0020
rgoldberg@sheppardmullin.com

Dated: January __, 2011 cloveland@sheppardmullin.com
Of Counsel:

ROBERT I..URAM (pro hac vice pending)
Sheppard Muilin Richter & Hampton LLFP
Four Embarcadeca Center, 17th Floor

San Francisco, California 94111-4103
Tel: 415-434-0100

Fax: 415-434-3947
ruram{@sheppardmutlin.com
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United States Department of the Interior

QITICE OF THE SECRETARY
Wayhiayian, R.C. 20240

ATHRE
LUQ#

FES 1

[

Mr, Vakima K. Dixie
Sheep Ranch Raocheria of MiWok fndiuns of California
[ 1178 Sheep Ranch Rd.

£.Q. Bux 41
Sheep Ranch, Culifornia 95250

Drear My {2ixisr

7 sn1 writing in response W your appeal filed with the office of the Assislant Secretoy —
Indisn Affairs on October 30, 2003, In deciding this appedl, Jum exereising auchority delegared
L e from the Assistant Secrelary - Indiun Affairs pursuant to 209 DM 8.3 and 110 DM 8.2, fn
that appeat, you challenged the Burttu of fndiun Affsics’ (*BIA™) recognition of Sylviu Durley ey
tribad Chedrman and saught te “nullify” her adivission: and the admission of her daughrer and

sranddasalers into your Tribe, Althonyh your tppead raises many difficult ixsues. | st
dizmiss jt o procedursl yrouads.

Your uppeal of the BIA's recognition of Ms, Buzley ay tribal Clizirmon hes been rendered
wnoot by the BLA’s decision of March 26, 2004, a capy of which is englossd, rejecting the Tribe's
propased constitution. In thut lentcr. the BLA inuds clear thut the Fedéru govemment did not
cecognize Ms. Burlcy ns the bl Chaimmoa, Rather, the BIA would recognize her as i1 person
of suthority within California Valley Miwok Tribe.” Uil such Ume as the Tribe has erprnized,
the Federal yovernment can recognize no one, including youcsell, as the triba] Choirrman. §
eneourage vou, cither in conjusetion with Ms. Budex, otber tribalmembers, or poteatial uibal
memberd. W continue your &fforts ta ongnize the Tribe wlong the fines nutlined in the March 26,

2004, leiter so that the Tribe cun become organized and enjoy the full benefily of lederal
The first siep in orgunizirig the Tribe is identifying putstlye tribal memberz. [fyon N
of the Cunteal Culifornin Agency of the

recoymitiors
need goidanee or assistance, Ray Fry, (918) 930-3794.

BIA can pUvise vou haw to go abaut deing this.

In =dditdon. vour appl to my offics wos pmccdmv_l!_vdc:'cvtive.bcunj.-m it rabsed issues
(kat et not been raized at lower levels of the udminisuutive appeal process, [n Muy 2063, you
comacted the BLA 10 request assistance in preparing un appeal of the BIA™s recognidon of Ms.
Dudey as tribal Chaimman, You specifieally stated thar you were not filing a formal Notice of
Appeal, In June 2003, you filed an “Appeal ol inaction ol official,” pursuant fo 25 C.F.R. §2.3,
with tre Central Califoria Agency Superintendent chutlenging the BIA’s failure to respond W
your request for assistunce, ln August 2003, you filed ppother® ‘Appeat of inaction of official”
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with the Acting Regioonf Director challenging the faiture pf the Superiniendent 1o respond to
your appedd of the BIA's inaction. Your uppeal with my office, however, was not an *Appeal of
inaction of official.” Rether, your “Netice of Appeal” challenged the BLA's recagnition of Vs,
Buriey as Iribal Chairman nnd sought to nullify the Tribe's adoption of her and her tamily
metnbers, Those issues wers not mised below, They ure not, thercfore, properly before me,

Tn uddition, yaur appeal uppeurs to be undmely. In 199D, you first chattenaed the BIA's
recagnition of Ms, Burley as Chinivman of the Tribe, 1n February 2000, the BIA infarmed you.
thar ir defers 10 wibal cesolirtion of such fxsues, On July 18, 2001, you fled a fawsuit agninst Ms,
Bueley tn the United Stutes Distriet Court [ar the Eastern District of California challenging her
purporied Ieadership af the Trbe. On Tanuary 24, 2002, the district court dismissed your jawsuit,
without prejudice and with leave to smend, because you had ner exhausted your administiative
remedies by appealing the 3TA s Februrry 2000 decision. After the court's January 24, 2002,
arder, you should bave prrsued yeur adnuinistralive remedies with the BI&, lustead, you waited.
elmest a yeur 2nd o half, until Juae 2063, before raising your claim with the Bureau, As 2 resulr
ol your delay in pursving your adminfstrative appeal afier the court's January 24; 20032, order,

your appeal before me iz time horred:

(r light of ihe BEA's fetler of March 26, 2004, that the Tribe is not an arganived tiba,
however, the'BIA does nol recognize auy tribal government, and-hercfore, cannot defer 1o any
tribal dispute resolution process at this time. T understacd that a Mr. Troy M. Woodward hus
held himself out as an Administeative Hearing Officer for the Tribe and purported to conduct 2
hearing fo resolve your compluint agninst Ms, Burlsy, Please be advised that the BIA docs not
recognize Mr. Woodtvard os a. tribal official gr bis bearing process us a legitimnate tribaf forum.
Should other issues arise with respect b tribal icadership or membership in the fture, therctore,

your appead would properly e exclusively with the BIA. :

Siocerely,

! Michae} 1D, Ofsen
Pomcipal Denuty
Acting Asyistunt Seczetary - Mndian A Fairs

Enctosure

cer Sylvia Busley
Tray M. Woodwanl, Esq.
Thomas W, Woilrum, Xsq.
Chadd Everone
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United States Department of the Interior -

OFFICE OF THE SECRETARY
Wasbington, DC 20240

DF_CZ-Z 2010

M, Yokima Dixie
1231 E. Hazslton Avenue
. Stockion, California 95205 .

Dear Mr, Dixde: ) . .

This letter is to inform you of thé Department of the Interior’s rcspohse to the ﬁmhiun of the
Interior Board of Indian Appeals (TBIA) In California Valley Miwok Tribe v, Pacific Regionaf
Director, Bureau of Indlen Affairs, 51 IBIA 103 (Tanuary 28, 2010) Decision), '

The Decision stemmed from Sylvia Burley's appeal of the Bureau of Indian Affixirg Pacific
Regional Director’s April 2, 2007 decision to affirm the Central California Agency
Superintendent in his cfforts to “ussist” the Tribe in organizing a tribal government, In the. .
Decision, the IBIA: dismissed each of Ms. Burley"s thres conplaints for lack of jurisdiction,
The IBIA did, however, refer Ms, Burley’s second claim 16 my office, becanse it was in the
nature of 2 tribal enroliment dispute, Decision, 51 IBIA ar 122, : .

This letter is intended to address the imited Issues raised by Ms. Burley’s second complaint, as
referred 10 my office by the IBYA: the BIA's.imvolvement in the Tribe’s affaifs related 1o,
government and membership, . i ‘

* Bacltground ; . )
This difffeiilt jsste is rooted in the unique history of the California Valley Miwok Tribé."A
relatively small number of tribal members had been living on less than 1 acre-of land in
Calaveras Couaty, California known as the Sheep Ranch Rencheris, since 1916, In'1966, the
Department was prepiring to terminate the Tribs pursuast to the California Rancheria | :
Termination Axt, as part of that dark chapter of Federal Indlan policy known as the “Termination,
Er.” As part of this effort, the Departrnent had intended to distribute the asséts ‘of the Sheep . -
Ranch Rancherin to Ms. Mabel Dixie, as the anly eligible person to receives the assers. - !

The Department never completed the pracess of terminating the Tribe, and rhé Tribe sever lost
its status as a sovereign federally-recoghized tribe, . : L.

* M. Burley's complaints ware: 1) The BLA Pacific Reglonal Diractar’s Aprll 2, 2007 declsion violated the Triae's FY
2007 contract with the BIA under the Indlan Self-Determination #nd Education Assistanca Act, or the Regional
Director’s decislor: constituted an unlawlul raassumption of the contracty' 2.} the Tribs [s alrgady organized, and
the BlA’s offer of ass!stance cunstitules an Impermissible intrusien Into tribal govemment 2nd mambership
matters that ara resarved exdusively to tha'Tribe; and, 3.} the Reglonal Director errad In sixting that the Tribe was
naver terminated and thus Is not 3 *restered® trbe. Becision, 511BJA st 104,

. ' 1
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In 1958, Yakima Dixie, a tribal member acting s the leader of the Tribe, adopted Sylvia Burley,
Rashel Reznor, Anjelica Paulk, and Tristian Wallace as members of the Tribe. At that time; the
Departrent recognized those five individuals, along with Yekime Dixie’s brother Melvin, a3

members of the Tribe. Decision, 51 IBLA at 108;

On Septentber 24, 1998, the Superintendent of the Burean of Indian Affairs Central Califormia
Apency advised Yakime Dixie, then serving as Tribat Chairman, that Yakima Dixie,

Melvin Dixle, Sylvia Burley, Rashel Reznor, Anjelice Paulk, end Trstan Wallace were able 1o
participste in an effort to reorganize under the Indian Rearganization Act. Catifornia Vallzy
Miwok Tribe v. United States, 424 F, Supp. 2d. 197, 198 (D.D.C. 2006). In that sarqe letrer, the
Superintendent also recommended that the Tribe establish a general council form of government
for the organization process, and provided the Tribe with 2 draft varsion of a resolution 1o
implement such a form of govemnment. On November 5, 1998, by Resolution # GC-98-01, the

Tribe established the General Council. 7,

Severl months afterwards, in April 1999, Yukime Dixie resigned as Tribal Chairman. On
May 8, 1999, the Tribe held & peneral election, in which Yakima Dixic participated, and elected
Sylvia Burley as its new chairperson. The BIA: later recognized Sylvia Burley as Chairperson of

the Californig’ Valley Miwak Tribe, 1.

Shortly thereafier, the Tribe developed o draft constitulion, and submitred it 1o the BIA for
Secretarial review and approval in May 1999.% During this effort, it is apparent that leadership
dispute developed betwesn Ms, Buzley and Mt Dixie.

On March.6, 2060, the Tribe rafified its Constination and later requested that the BIA conduct a
review and hold a sceretarial election pursuant to the Indian Rearganization Act. Zd, at 199, In
the interim, on March 7, 2000, the Superintendent issued a letter to Sylvia Burley stating that the
BIA “believed the Tribe’s General Council to consist of the edult members of the tribe, i.e,,

Mr, Dixie, Ms. Burley, and Ms. Reznor;” and stated that the leadership dispute between

Mr. Dixie and Ms. Burley was an internal wibal matter,” Jf,

In February 2004, Ms, Burley submitted a docoment to the BLA purporting to serve as the
Tribe’s constitution, The BIA. declined to approve the constitution because it believed that
Ms. Burley had not involved the entire tribal community in its development and edopticn, Letter
from Dale Risling, Sr. to- Sylvia Burley (March 26, 2004), The BIA noted that there wers other
Indians in the focel area who may have historical tisg to-the Tribe, In that same letler, the BTA
indicated that it did not view the Tribe as an “’organized” Indian Tribe,” and that it would only
recognize Ms, Burley as a “persan of authority”! withini the Tribe, rather than the Chairperson.
Letter from Daie Risling, Sr. to Sylvin Burley (March 26, 2004). The Office of the Assistant
Secretary - Indien Affeirs affirmed this positior in & leker stating;

[T)he BIA made clear [in its decision of Marck 26, 2004) that the
Federal government did not recognize Ms, Burley as the tribal
Chajrman. Rather, the BIA would recognize her has A person of

* The Tribe withdrew Ies ariginal requast for Sacratarisi review of Its constitutian in July 1959,
! Pursuant to the Tribs's Resolution # GC-98-01, the General Coundi shalf constst of all adult members of the Tribe,
2
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authority within Califomia Vatley Miwok Tribe. Until suck tima
2s the Tribe hns organized, the Federal povernment can recognize
ng ong, ihcluding yourself, as the tribal Chairman, -

Letter from Acting Assistant Secretary - Indian Alffairs Michee! D, Disen to Yakima Dixie
(February 11, 2005). At l&bat point, the BLA became focused on an effort to organize the Tribe
under the Indian Reorganizadon Act, and to include a number of recple who sers not officially

tribal members in that effort:*

In 2005, the BIA suspended a contract with the Tribe, and later asssrted that there was na langer
3 government-to-government relationship between the United States and the Tribe, 424 F. Supp,

2d, at 201,

Sylvia Burley, on behalf of the Tribe, filed a complaint against the United States in the United
States Disirict Court for the District of Columbiz seeking declaratory relief affirming that it had
the authority to organize under jts own procedures pursuant to 25 U.S.C. § 476(R), and that its
proffered constitution was a valid governing document, 74, The United States defended against
the claim by arguing thet its interpretation of the Indian Reorganization Act was not erbitrary and
capricious, and that it had a duty to protect the interests of all wibal members during the
orgamization process — which inciuded those individual Miwok Indjans who were eligible for
enrollment ia the tribe, See Jo, a1 202, The District Court ruled that the Tribe failed 1o sizle a
claim for which refief could be gragted, which was affirmed by the United States Court of
Appeals for the Districf of Columbia Cirouir, fd. at 202; 515 F.3d. 1262,

On November 6, 2006, the Superiniondent of the BIA Central California Agency issued letters to
Sylvia Burley end Yakima Dixie, stating, “[i]t is evident, however, that the ongoing leadership
digpute is at en impasse and the likelihood of this impasse chanping scon seerns to be ramate,
Therefore, we renew our offer 1o essist the Tribe in the organizational pracess.,” Letier from
Troy Burdick to 8ylvia Burley and Yakime Dixie (November 6, 2006). The Supsrintendent then
stated “{1fhe Agency, thersfore, will publish notice of a general counsil meeting of the Tribe to
be sponsored by the BIA in the nowspapers within the Miwak region. This will initiate the

recrganization prosess.” [d, _ :
Sylvia Burley appealed this decision fo the BIA Pacific Regional Director, who affirmed the
Superintendent’s.decision on April 2,"2007., Thet same month, the BIA Pacific Regional Office

published notiee of the reorganizational meeting in a newspaper in the region, Sylviz Burley
appealed the Regional Director’s decision to the IRIA, which subsequently dismissed her elaims,

while referring the second claim to my office,

Discussion

*The BIA, Yakima Dixig, and Syivia Burley all agreed that there was a number of add(tianal people who were
potentially ellgible for membership in the Tribe. $ee, Californio Yallay siwok Tritie v, Unlted States, 515 F.3d 1267

- 1268 {D.C. CIr, 2008} {noting that the Tribe hias admitted It hes 2 potentia membershlp of 250) {emphasls

addet). ’
3
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I'must decide whether to move forward with the BIA's previous efforts to organize the Tribe's
governmeat, or 1o recopnize the Tribe’s general council form of government — consisting of the
adult members of the tribe ~ as sufficient to fulfill our nation-to-nation relationship,

The Department of the Interior is reluctant to involve jtseif in these intemel tribal matters, To
the extent that Department must touch upon these fundamental internal tribal matters, it3 actions
must be limited to upholding its trust responsibility and effectuating the nation-to-patian
relationship,

« A, Tribal Citizenship.

In this insmnce, the facts clearly establish that the Tribe is z federally recognized tribe which
shares & nation-ta-nation relationship with the United Stares, Moreover, the facts also sstablish
that Mr. Dixié adopted Sylvia Buricy, Rashe] Reznor, Anjelica Paulk, and Tristian Wallace a¢
members of the Sheep Ranch Rancherin in 1958, :

The California Valley Miwok Tribe, like all other federally recognized tribes, is a distinct political
commmity possessing the power to determine its own membership, and may do so according to
written Jaw, custom, intertribal agreement, or treaty with the United States. See, Cohen's
Handbeok of Federal Indian Law, § 4,01[2][b] (2005 Edition); see also, Santa Clara Puebio v.
Martinez, 436 U.5: 49, 54 (1978) ("To nbrogate tribal decisions, particularly in the delicate areq of
membership, for whatever “good' reasons, is 1o destroy cultural identity under the guise of saving
") quoting Semslar Clara Pueblo v, Martinez, 402 F.Supp. 5, 18-15 (D.N.M. 1975),

I understand the difficult circumstances facing those individeal Misvok Indians living in
Calaveras Couaty, Celifornia and wha lack an affiliation with a federally recognized tribe.
Affiliation with a'wwibie lies at the core of Indjan identity. This is one reason why the Department

" 18 working fo improve. the pracess by which tribes can become federally recognized, and have
their nation-to-nation relationship with the United Stetes réstored.

Nevetheless, the United States cannot compel a soversign federally recognized wibe o accept
individunl Indians as tribal citizens to participats in & yeorganization effort arainst the Tribe's
will See Santa Clara Pueblo, suprs. It is possible that there ara other individusl Indians in the
area surrounding Sheep Ranch who are gligible to become members of the Tribe. Mr, Dixic and
Ms, Burley, alang with the BLA, have previously indicated such. Sse 515 F.3d at 1267-68 .

(D.C. Cir. 2008), :

There is a significant difference, howeves, between eligibility for tribal citizenship and actual
tribal citizenship. Qnly those individuals who are actually admined as citizens of the Tribe ace
entitled {o participate in its government. The proper tecourse forthose individuals eligible for
tribal citizenship, but who are not yet enrolied, is to work thzough the Tribe's intemel process for

gaining citizenship,

It is indisputable that Mr, Dixie adopted Sylvia Buriey, Reshel Reznor, Anjelice Paulk, and
Tristian Wallace as citizens of the Tribe. Moreover, it is indisputable thar the BIA previously
accepted the Tribe's decision to enrol! these individuals as tribel citizens, as evidenced by is

letter of September 24, 1998,
4
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Whatcver good reasons the BIA may have bad for requiring the Tribe to admit new citizens to
. parilcipate in jts government are not sufficient to overcome the longstanding prineiples of
reserving questions of enrollment to the Tribe, .

H. Tribal Government

As with matters of enrollment, each tribe is vested with the authority to determine jts own form
of governmient, This avthority is & quintessential attribute of tribal soverrignty, Cohen’s
Handbook of Federal Indian Law, § 4.01[2]{a] (2005 Edition}.

The Depurtment recsromended in a letter to the Tribe, that it “operate as a General Council,”
which would serve as its governing body, Letter from BIA Central California Superintendent

Dule Rlsting to Yakime K, Dixie, Spokesperson far the Sheep Ranch Ranchetia

(September 24, 1998). Inits Jetter to the Tribe, the Department advised the Tribe that, “[¢Jhe
Genera! Council wiould then be able to proceed with the conduct of business, in a maancr
consistent with the outhorizing resolution.” JJ. The Deparunent previously considered this form
sufficient to fulfill the government-to-government r¢lationship, See award of P.L. 93-638

Contract CTI51T62801 (Tebruary 8, 2000).

The determination of whether to adopt & new congtitution, and whether to admit pew ulbal
citizens to participate in that affory, mvst be made by the ‘I'vibe in the exercise of its inhersnt
sovereign autharity, avd pot by the Department,

bunduﬁinn
1 huve reviewed the documentsreferenced in this letier, as well ax the nymercus submissions
made by Mr, Dixie and Ms, Burley to my office since the issuanue of the IBIA Decision in

- January 2010, - :

I conclude that there is no need for the BTA to continve its previous effons to organize the
Tribe’s government, because it is organized ay u Genera| Counei, putsuang to the resofution it
adopted 2t the suggestion of the BIA, Conseqiently, there iz no need for the BIA to continuc its
previous efforts to ensurc that the Tribe coulers mibal cldzenship upen other individual Miwok

Indians in the surronrding area,

Based upan the foregoing prineiptes of tribal soversignty, and our govemment-{O-Eovemment
relationship with the Tribe, I am direcling thet the followlng actions be undertaken:

1. TheBIA will rescind its April 2007 public notice to, “assist the ('alifornia Vallay Miwok
Tribe, aka, Sheep Ranch Rangheria (Tribe) in ity efforts to organize 2 formal '
governmental structure (hwt iS acceptable to all members,”

2. The DIA will rescin its November 6, 2006 letiers {o Sylvia Burley and Yakima Dixie
stating that the BIA will initiate the reorganlzation proeess for the Caljfornia Vallay

Miwok Tribe, .
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3, lamrescinding the Februacy {1, 2005 letter from the Office of the Assistant Secretary to
Yakima Dixie stating that the BIA does not recognize any government of the Celifornla
Vallsy Miwok Tribe, . ) .

4. The BIA will rescind its letter of March 26, 2004 to Sylvia Burley stating that it “does not
yet view your tribe to be an *organized? Indian Tribe,” and indicating that Ms, Burley is
merely a “persen of authority” within the Tribe:

5. My office and the BLA, wiil work with the Tribe's existing. governing body ~ its
General Council, as established by Resolution # GC-58-01 — to fulfill the govemment-
to-goverament relatlonship betveen the United States and the California Vatley

Miwok Tribe,
My decision addresses those issues referred to my office by thedecision of the IBIA.

Lastly, I recognize that issues related to membership and leadership have been significant

" sources of contention within the Tdbe in recent years. I strongly encourage the Tribe's
governing body; the General Council, 10 resolve these jasnes through internal processes so as to
mitigate the need far firture involvement by the Depariment in these matters. To this point, I
understand that Resolution #GC-98-01 provides for proper.notice and conduct of meetings of the
General Council, | likewise encourage the Tribe's General Council to act in accord with its
governing document when settling matters relnting to leadership and membership, so as 10 bring
this highly contentious period of the Tribe’s history to a close. .

A similar letter hes been wansmitted to Ms. Sylvia Burley, end her legal counsel,
Sincerely,
by

=27 T:an'y Echo Hawk
Assistant Secretary — Indian Affairs

~ec:  Mike Black, Dirgctor of the Bureau of Indian Affairs -
.Amy Dntschke, BIA Pacific Regional Director
Elizabeth Walker, Walker Law LLC
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, DC 20240

APR 81 204

Mr, Yakima Dixie
1231 E. Hazelton Avenue
Stocktan, California 95205

Dear Mr. Dixia:

On December 22, 2010, my office issued a letter setting out the Department of the Interior's
decision on g question respecting the composition of the California Valley Miwaok Tribe.

The question had been referred to my office by the Interior Board of Indian Appeals. On

January 24, 2011, you filed suit in Federal district court seeking to have the Départment's decision

vacated,

Subsequent actions by the parties involved in this dispute have led me 1o reconsider the matters
addressed in the December 22, 2010, decision letter, By means of today's jetter, the
December 22 decision is set aside.

I believe that the longstanding problems within the Tribe need prompt resotution, and I remain
committed fo the timely issuance of my reconsidered decision, [ am: mindful, however, that
additional briefing may inform my analysis of the problems presented in this dispute. To that
end, T will issue a briefing schedule in the coming Wweek, requesting submissions from you and
from Ms, Silvia Burley on specific questions of fact and Jaw relevant to the referred question,

Sincerely,

Lany E '@Fﬂ

Assistant Secretary — Indian Affairs
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[114M

Ms. Silvia Burley
10601 Escondido Place
Stockton, California 95212

Robert A. Rosette, Esg.
565 West Chandler Boulevard, Suite 212
Chandler, Arizona 85225 .

Roy Guoldberg, Esq.

Sheppard Mullin Richter & Hampton LLP
1300 I Street, N.W., 11" Floor East
Washington, D.C. 20005-3314

Elizabeth Walker, Esq.
Walker Law LLC ‘
429 North St, Asaph Street
Alexandrig, Virginia 22314

Kenneth D, Rooney

Triel Attomey

United States Department of Justice
Environment and Natura] Resources Division
P.0O. Box 663

Washington, D.C, 20044-0643

Mike Bleck, Director, Bureau of Indian Affairs

‘M8-4513-MIB

1849 C Street, N.W,
‘Washington, D,C, 20240

Amy Dutschke, Director
Pacific Regional Office, Bureau of Indian Affairs
2800 Cottage Way, Room W-820

Sacramento, CA 95825

Troy Burdick, Superintendent

Central California Agency, Bureau of Indian Affairs
650 Capito! Mall, Suite 8-500

Sacramento, CA 95814
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

AUG 31 201
Ms. Silvia Buriey
10601 N. Escondido Place
Stockton, Caififornia 935212

Mr, Yakima Dixie
1231 E. Hazelion Avenue
Stockton, California 93295

Dear Ms. Burley and Mr. Dixie:

Introduction and Deeision

On December 22, 2010, 1 sent you a letrer setting out my decision in response {o a question
referred t¢ ;e by the Interior Board of Indian Appeals (IBIA) in California Valiey Miwok Tribe
v. Pucific Regional Director, Bureau of Indian Affairs, 31 IBIA 103 (January 28, 2010) (IB1A
decision). 1 deteimined that there syas “no need for the BIA to continue its previous cfforts to
organize the Tribe's government, because it is organized as & General Council, pursuant 1o the
[1998 General Counci! Resolution] it adopted at the suggestion of the BJA.* 1 concluded further

" thal there was “ro need for the BIA to continue its previous éfforis to ensure that the Tribe
confers iribal ¢itizenship upon other individual Miwak Indians in the surrounding area.™

{ issued my.December decision without providing the parties a formal opportunity 10 brief me on
the facts and issues as they savw them, As aresull of subsequent actions by both parties,

I determined to withdraw the December decision, and, on Aprii 8,2011, I requested briefing
from the partics. Counsel for the parties provided detailed responses with numerous exhibits.

] appreciate the time and effort that went inte providing these responses. 1 have considered them

carefully,

Based on the litigation records in the prior Federal coun actigns in bath California and
Washingtan, D.C., the proccedings before the Department’s Interior Board of indian Appeals,
and the material submitied in Tesponse 1o my April 8letter, | now{ind the following:

{1) The California Valley Miwok Tribe (CVIMT) 1s a federalty :reco'g'nized Iribe. and has
heen continvousty recognized by the United Siates sinee at least 1916;

(3} AL the present date, Lhe citizenship of the CVMT consists solely of Yakiima Dixice.
Silvia Buriev. Rashel! Reznor, Anjelica Paulk, and Tristian Wallace;
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(3) The CVMT today operates under a General Council form of gavernment, pursuant to
Kesolution #CG-98-01, which the CVMT passed in 1998, facilitated by represematives
of the Boreau oﬂndlan Affairs (Burcau or BIA)(1998 General Counci] Resolution);

(4) Pursuant 1o the 1998 General Council Resolution, the CVMT's General Council is
vesled with the governmental authority of the Tribe, and may conduet the (ul] range of
govermnmeni-to~-povernment relations with the United States;

(3} Although (his current General Council form of gevemment does not render CVMT an
“orpanized” tribe under the Indian Reorpanization Act (IRA) (see e.g., 25 V.8.C. 476(a) and
(d)), as o Tederally recognized tribe il is not required “10 organize” in accord with the
procedures of the 1RA (25 U.S.C. § 476(h));

_ (6) Under the IRA, as amended, ! is impermissible for the Federal government 10 treat
tribes not “orpanized’ under the IR A differently from those “organized” under the IRA
(25 U.S.C. §§ 476(f)-(h)): and

{7} As discussed in more detail below, with respect to finding (6), on this particular legal
poinl, 1 specifically diverge with a key underiying rationale of past decisions by
‘Department of the Interior (Department) officials dealing with CVMT maur:rs apparent]y
beginning around 2004, and decide to pursue a different policy direction.’ Under the
circumstances of this case, it is inappropriate 1o invoke the Secrefary®s broad authority o
‘manage “al} Indian affairs and [J all matiers arising out of Indian relations,™ 25 U.S.C.

§ 2. or any other broad-based autharity, 1o justify interfering with the CVMT's internal
governance, Such interference would run counter te the bedrock Federal Indian law
principles of tribal sovereignty and tribal self-government. according 1o which the tribe,
as a distinct political entity, may “manag|e] ts own affairs and govern(] itsel” Cherokee
Nation v. Georgia, 30 U.S. 1, 16 (1832); and would conflict with this Administration’s
clear commitment fo protect and honor wibal sovercignty.

‘Obviously, the December 2010 decision, and today's reaffirmation of that decision, mark a 180-
degree change of course from paositions defended by this Department in administrative and
judicial proceedings over the past seven years. This change is driven by a swraightfonwvard
correction in the Deparment's understanding of-the California Valley Miwok Tribe's citizenship
ancl o different policy perspective on the Depanment’s legal oblipations in light of those facts.

As discussed below, the BIA clearly undérstood in 1998 that (he acknowledged CVMT citizens
had the right to exercise the Tribe's inherent sovereign power in @ manner they chose. It is
vnloriunate that sovn afler the 1998 General Council Resolution was enacied, an intra-tribai
leadership dispute erupted, and both sides of the dispue {bund. a1 virjous points in time in the
intervening years, that it served their respective interests 10 raise the theory that the BIA had a
duty 16 protect the rights ol approximately 230 "potential citizens” of the Tribe. A focus on that
theory has shapad the BIA’s and the Department’s position on the citizenship guestion cver

'1 recognize that the D.C, Cireuit Coun of Appeils™ 2008 opinion upholding prior Depanmuent effons lo organize
the CVMT purstiant to the IRA afforded broud deference 1o the Depariment’s prior decisions and inwerpretations of
the luw,  Owl Datley Mivok Tribe v United Stores, 315 F.3d 1262, 1263-68 (8.0, Cir. 2008),

el
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since. By conwast, ioday's decision clears away the misconceptians that these indjviduals have
inchoate citizenship rights that the Secretary has & duty to proteci, They do not. The Tribe is not
comprised of both citizens end potential citizens. Rather. the five acknowledged citizens are the
only citizens of the Tribe, and the General Council of the Tribe hos the exclusive authority to
deterznine the citizenship criteria for the Tribe. Samre Clara Puedlo v. Mwrtinez, 436 U.S. 49, 57
(1978). [ believe this change in the Department’s position is the most suitable means of
resolving this decade-long dispute and is in accord with principles of administrative law, Mar'f
Cuable & Telecommy. Ass'nv. Brand X Interinet Servs., 545 U.8. 967 {2005).

Background

This decision is necessitaled by a long and complex tribal leadership dispuie that resulted in
extensive administrative and judiciai Jitigation. Much of the factual background is set oul in the
prior decisions, so it is not necessary to repeal or even summarize all of it here.

The history of this Tribe, and (he record of this case to date, demonsirates the ollowing:

¢ The CVMT is a federally recognized tribe, 74 Fed. Reg. 40.21§, 40.219 {Aug. 1], 2009);

s [n 1916, the United States pirchased approximaely 0.92 scres in Calaveras County,
California, for the benefit of 12 named Indians living on the Sheepranch Rancheria (now
Sheep Ranch)(Rancheria) (51 IB1A at 106);

« TheIndian Agent,'whe in 1915 recommended the purchase of the-0.92 acrcs described
the group of 12 named individuals as “the rexanant of once quite 2 large band of Indians
in former years living in and near the old decaying mining town known and desi nnau.d
on the map as ‘Sheepranch.”™ /d.;

o The record shows anly one adult [ndian lived on the Rancheria in }935 a Jeff Davis, who
voted “in [avor of the IRA™ Id.;

» ln 1966, the record shows only one adult Indian, Mabel Hodge Dixie, Yakima Dixie’s
mother, jived on the Rancheria, when the BIA crafied 2 plan for distribution of tribal
assels pursuant 10 the California Rancheria Act of 1958, Pub. L. No. 85-671, 72 Stat. 619,
ay amended by Actol Aug. 11, 1964, Pub. L. No. 88419, 78 Stat, 390;

+ Mabel Hodge Dixie was 1o be the sole distributee of iribal assets under the 1966
Rancheria distribution plan;

s While the Bureau initiated the process to terminme the Tribe, it never.declared the “Tribe
lerminated and has never {reated the Tribe as it had been erminated;

= In 1994, Yakima Dixie wrote the BIA aéking for assistance with home repairs and
describing himsell as “the only descendam and recognized . . . meniber of the Tribe.”

(51 IBlA at 107);

» At some poin during the 1990s, Silvia Bur](.\ ‘contacted BIA for information refmed lo
her indian reritage, which BJA pravided. and by 1998—at BIA s sugpestion—Burley -
had contacted Yakima[]™ Dixde (as the IBIA has noted, “it appears that Burley may trace
Ther aneestry 1o 2 *Jefl Davis’ who was listed onihe 1913 census, .. .7) 31 1BlA at 107,
including footnote 7:

»  On August 5. 1998. Mr. Dixic “signed a statement aceepting Burley as an enrolled

member of the Tnbe and also enrolling Burlex™s Iwo daughners and her granddanghter.”

K. ‘

)
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= The Tribe was not organized pursuant to the IR.A prior Lo 1998 and did not have organic
documents setting out 115 form of government or critera for (ribal citizenship;

» In Septemnber of 1998, BIA staff met with Mr. Dixie and Ms. Burley 10 discuss
organizing the Tribe,” and on September 24. 1998 sen foliew-up correspondence
recommending that, “given the small size ol the Tribe, we recommend that the Tribe
operate as o General Council,” which could elect or appointa chalrperson and conduct
business. Jel at 108;

+ On November 3, 1998, Mr. Dixie and Ms. Burley signed a resolution establishing a
General Council, which consisted of all adult citizens of the Tribe, to serve as the
noverning body of the Tribe. Id. at 109;

s Less than five months later, leadership disputes arose between Mr Dixie and Ms.
Burley—and those conflicts have continued Lo the present day;?

« Inilially the BIA recognized Mer. Dixie as Chairman, but later recognized Ms. Burley as
Chairperson based primarily upon the April 1999 General Council action appointing
Ms. Burley as Chairperson - an actjon concurred in by Mr, Dixie, fd.;

e Mr. Dixie later challenged Ms. Burley's 1999 appointment;

o I 2002, Ms, Burley filed suit ip the name of the Tribe alieging that the Department had
breached its trust responsibility 1o the Tribe by distributing the assets of the Rancheria to
a single individual, Mabe) Dixie, when the Tribe had a potential citizenship of *nearty
230 people|.]” See Complaint for Injunctive and Declaratory Relief at 1, Cal. Valley
Miwok Tribe v, United States, No. 02-0912 (E.D. Cal. Apr. 29, 2002);

.+ In March, 2004, the BIA Supenntendent rejected a proposed constitution Trom Ms,
Burley because she had not involved the “whole tribal community” in the governmental
arganization process;

« On February 11, 2003, the Acting Assisiant Secretary - Indian AfTaits issued a decision
on Mr, Dixie’s 1999 appeal, ruling that the appeal of the Bureau’s 1999 decision to
recognize Ms. Buriey as Chairperson was moot and that (he BIA would recognize Ms.
Burley only as a person al authority within the Tribe;

»  Ms. Burley sued in D.C. District Court challenging the February 2005 decision;

¢ Alter the Disirict Court dismissed her challenge, Cal. Valley Mivok Tribe v, Unifed
Stares, 424 F.Supp. 2d 197 (D.D.C. 2006), the D. C. Circuit Court.of Appeals affimed,
Cal. Falley Miwok Tribe v. United States, 513 F.3d 1262 (D.C. Cir. 2008);

o In January 2010, the IBIA rejected Ms, Burley's appesl objecting to. among other
matters, the Supmmcnduu 5 deeision to continue e assist the Tribe in organizing its
government according to the IRA beeause it vicwed the mater as “effectively and
functionatly a uibal enrollment dispute,” and then referred the matter (o me on
Jurisdictional grounds,

In response Lo the Board’s referral, 1 issued my December 22, 2010 decision letter. | intended
that decision to resolve 1he eitizenship question referred 10 me by the IBIA by finding that the
current Tribe's eitizenship consisted of (he five acknowledged cilizens noted above and
recognizing the Tribe's General Council as a iribal government with which the United States may

1 nate that the Department repeatediy has offered 1o assist in mudiating this dispute—to no avail. The amount of
1ime 200 Tesources focused on these dispuies refleers poorly on all the parties. wnd they must be mindful tha
continuing this improdent dispure risks potential adverse conseguences well beyond the Tribe and iis citizens.

4
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conduct povemnment-lo-goverrunent relations. Almost immediately, Mr. Dixie filed suit in the
D.C. District Coun challenging that decision. Recognizing the complex and fundamental nature
of the underlying issues, and because I desired tha benefil of submissions from the interested
parties, | set aside that decision nnd requested formal briefing.

The submissions by the parties in response 1o my request were thorouglt. | have carefully
reviewed the subniissions aned find they were most helpfu in enhaneing my understanding of the
parties’ positions.

Analysis

li is clear to me that the heart of this matter is a misapprehension about the nature and extent of
the Secretary’s role, i any, in determining tribal citizenship of a very small, uniquely sirwated
tribe. Related 10 this issue is the Tribe’s current reluctance to “organize™ itself under the IRA,
chousing instead 10 avail iself ol the provisionsin 25 U.S.C. § 476(h), first enacted in 2004,
which recognizes the inherent sovereign powers of tribes “to adopt governing documents under
procedures otlier than those specified , . . [in the IRA.T”

Applicability of General Legal Authorides of the Secreiary of the Interior in Indian Affairs

The B.C. Circuit viewed § 476(h} as ambiguous, and then granied Chevron deference 1o the
then-Secretary's interpretation of that provision. 313 F.3d at 1266-68. The D.C Circuit put great
weipht on the Secretary’s broad authority over Indian affairs under 23 11.8.C. § 2, writing thal
“1w e have previously held that this extensive grant of authority gives he Secretary broad poswer
10 carry out the federal government’s unique responsibilities with respect to Indians,” Jd. at
1267, eitarions omited. In additionto § 2, 23 U.S.C. §8 9, and 13, and 43 U.S.C, § 1457, are
ofien ¢ited as the main statutory bases for the Department’s: general authority in Indian alfairs.
‘Cal. Yaifey Miwok Tribe v. United Stares, 424 F.Supp. 2d 197, 201 {D.D.C. 2006}); see also
COHEN'S HANDBOOK OF FEDERAL INDIAN LAW § 3.03[2] at 405 (2005 ed.} [hereinafier
COMIEN], The D.C, Circuit also cited two cases involving separate bands of the Semincle
Nation for the general propositions that the United States has-an “obligation™ “to promote a
tribe™s political integrity” as well as “the responsibility to ensure that [a bibe’s] representatives,
with whonms [it] must conduyct governmeni-to-government refations, are valid represeniatives of
the [tribe] as awhole, 313 F.3d at 1267 (emphasis added by the Cours), citing, Seminole Nation
1, United States, 313 U.S. 286, 296 (1942), and Seminoie Nation of Okiahoma v. Norion, 223
F.Supp. 2d 122, 140 (D.D.C. 2002).

In my view, prior Department officials misapprehended their responsibility when they: (1) took
their locus off the fact that the CVMT was comprised a five individuals, and (2) mistakenly
viewed the Federal povernment as having particular duiies relating o individuals who were nol
citizens of the tribe. [ decline 1o inveke the broad lepal authorities cited above 1o [urther intrude
into imernal wibal citizenship and governance issues in the instant case. in making this decision,
§ also am mindful of the Supreme Court’s recent guidanee concerning: (1) the importance of
identifving “specifiv rights ereming or duly-imposing statutory or repulalory prescriptions™ ©
helore concluding the United Staies is oblipated Lo act in a particular manner in Indian affairs,

w
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and (2) the cenwral role Federal policy plays in administering Indian affairs. Unifed States v,
Jicarilla Apache Nation, 131 8, CL 2313, 2323-24, 2326-27 (June 13, 2011,

Application of Spacific Legal Authorities

In my view, prior Depariment officials (from 2003 to the present) fundamentally misundersicod
the role of the Federal govemment in addressing the CVMT citizenship and governance issues:
(17} they misunderstood and ignored the legal authority of CYMT 1o govem itself through. its
General Council struciure without being compelled to “organize™ under the IRA; and (2) they
canfused the Federal government’s oblmations to possible tribal cilizens with those owed 10
actnal wibal cilizens.

The [February 11, 2005, decision of Acting Assistant Secretary — Indian Affairs Michael D. Olsen
stated that, until the Tribe orpgnized itself, the Depariment could not recognize anyone as the
Tribe’s Chairperson and that the *first stcp in organizing the Tribe is identifving the putative
tribal members.” (2003 Dzeision ar 1-2, discussed in 31 [BlA at 112}, The D.C. Circuit, afier
¢iting the Secretary’s broad authority under 23 U.S.C. § 2, endorsed this approach as 2
reasonable interpretation of 25 U.S.C, § 476(h) because “[t]he exercise of this authority is
especially vital when, as is the case here, ihe govemment is.determining whether a tribe is
organized, and the receipt of significant [ederal benefits tuns on the decision.” 515 F.3d at
1267, As 1 have stated above, [ reject as canlrary to § 476(h} the notions that a tribe can be
compelled 10 “organize” under the IRA and ihat a tribe not so orgdnized can have “significant
lederal benefits™ withheld from it. Either would be a clear viclation of 23 U.S.C. § 476(f).

The CYMT currently consists of the five citizens ideniified above. Under the current facts, the
Dcpanmcnl does oot have a legitimaze role in attempting to force the Tribe to expand its
citizenship.® Deparument officials previously referred to “the importance of participation of 4
greater tribal comniunity in determining citizenship criteria.” (Superintendent’s 2004 Decision at
3. discussed in 51 IBIA a1111-112). The D.C. Circuit, referring to the Tribe's governance
structure that arguably would maintain a limited citizenship, stated “[t]his antimajoritanian
pambit deserves no stamp of approva) from the Secretary,” 5135 F.3d a1 1267, However, I know
of no specific siatutory or r egm’mmjr authoriny that warranis such intrusion inio a federally
recognized Lribe’s internal affairs. (As 10 the more general. sourees of amhority cited in support
of Federal oversight of uibal matiers, T have explained my views on the proper cope of those
authoritics ahove), "Cours have consistently recognized that one of an Indian wibe's most basic
powets 5 the authority 10 determine questions of its own membership.” Santa Clarg Pueblo v
Muirtinez, 436 U8, 49, 537, 72 n.32 (1978); Unsited States v, Wheeler, 435 U.5., 313, 322 n.18
{1978); COVIEN § 3.03(3] at 176, citations omitted “[I]fthc issue for which the determination
is imporiant invo)ves inierna) affairs of the Indian nnllon.. it is ;more consistent with principles of
tribal sovereignty to defer to that nation™s definition.™ 74, at 180, As discussed in the previous
paragraph, I also helieve that, based on an incorreet interpretation of § 476(h), the previous
Administration’s views on the IRA’s applicaiion ta this case were eroncouns and led to an
improper [ocus on expanding the size of the Tribe and altering the form ol its government.

¥ While | belivve tint it is egnitabiy eppropriate for the CVMT Generul Couneil (o reach ot 10 petential citizens of
the ‘I'ribe. 1 do not believe i is proper, &5 & maener of iy, Jor the Federal novernment to atiempt to impase such
requirement on ¢ federtly recognized trilre.
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Mir. Dixic invokes the AJen-Wilson IBIA cases to suppon the theory that the Secretary has a duty
to ensure that the potential citizens are involved in the organizaticn of an tnorganized, but
federatly recognized wibe,® 30 JBIA 241, But, in fact, Alan-1¥ilson works directly against Mr,
{dixie's posilion, and this distinction provides additional support for my decision. Unlike CVMT,
the Cloverdale Rancheria was a federally recognized wribe terminaied under the California
Rancheria Act. It was later restored pursuamt to the Tillie Hardwick litigation and serlement,
which required the Rancheria to organize its tribal government under the IR A,

30 IBlA 241, 248,

My review of the history of the CYMT compels the conclusion set oul in the December decision
and reaffirmed here: the CYMT has been continuously recognized, and its political relationship
with the Federal government has not been werminated. The five acknowledged citizens are the
only current citizens of the Tribe, and the Tribe’s General Council is authorized to exercise the
Tribe's governmental anhority. In this case, again, the factual record is clear: there are only five
citizens of CVMT. The Federal government is under no dury or obligation to “potential citizens™
of the CYM'T. Those potential citizens, if they so desire, should take up their cause with the
CVMT General Counci directly.

Given both parties' acknowledgment of the exisience of other individuals who could potentially
bacome tribal citizens, the Deparlment’s prior positions are understandable. The Department
cndeavored to engage both partics in a reselution of the tribal citizenship issues, including offers
of assistance from the Deparliment’s Office of Collrborative Action and Dispite Resolution
(CADR} ta no avail. By the time this matier was rcferréd to me by the IBIA in Janvacy 2010,
serious doubts existed about the likelihood of the parlics ever being dble ta waork together to
resalve the issues involving the citizenship and ‘governance of the I‘nbc.

Absent an cxpress commitment from the parties to formally define tribal citizenship criteria, any
Further effort by the Department to do so would result in an unwarranted intrusion inte the
intemal afTairs of the Tribe. Moreover, given the unfortunate history of this case, most tikely
such efforts would not sueceed in eccomplishing (his objective. While there may be rare
circumstances in which such an intrusion would be warranted in ordery for the Secretary to
discharge specific responsihilities, no such-specific law ar circumstiances exist here.

Aceordingly, uniess asked by the CVMT General Council, the Depariment will make no further
eflorts 1o assisl the Tribe 1o organize and define ils citizenship, | accept the Resclution #GC-98-
0} us the interim governing document of the Tribe, and as the basis for resuming government-o-
governmient relations between the United States and the Tribe,

While 1 appreciate that the General Council Resolulion may prove jacking as Lo cerlain aspects
of iribal governance, T also recognize that this wibe is very small and uniguely siwated, Many
tribes have been able to govern effectively with imited or no written poverning documents.

¥ Mr. Dixie also irvakes the cose of Seaefnole Notiem of Oklafrome v. Korton, 323 F Supp.2d 122 (D.1.C. 2002) in
support of his position. Seminole Nojion invalved o dispuie where 2 partieutar faction of the Tribe assened rights 1o
tribal citizenship under an 1866 weany. fo at 138, There is no overriding treaty or congressional enaciment
zoverning tribal citizenship o1 issue in this dispine.
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Conclusion
Rased upon (he foregoing analysis, | re-affitm the following:

o CVMT is a federally recognized tribe whase entire citizenship, as of this date, consists of
the five acknowledged cilizens;

« The 1998 Resalution established a General Couneil form of government, comprised of ali
the adult citizens of the Tribe, with whom the Deparunent may conduct novammcm-to~
uavernment rejations;

o The Department shall respect the validly enacted resolutions of the General Council; and

«  Only upon a request from the General Council will the Depariment assist the Tribe in
refining or expanding its citizenship criteria, or developing and adopting other govemning
documents,

ln my December 2010 decision letter { rescinded severa) earlier decisions. 1am persuaded that
such attempts to rewrite history are fraught with the risk of vnintended consequences. Past
atlions, underiaken in good faith and in reliance on the authority of prior Agency decisions,
should not be called into question by today’s determination that those prior Agency decisions
were crroneovs. Thus, today’s decision shall apply prospectively.

This decision is final for the Deparenent and effective immediately, but implementation shalf be
stayed pending resolution of the litigation in the District Court for the District of Columbia,
California Valley Miwok Tribe v. Salazar, C.A. No. 1:11-cv-00160-RWR (filed 03/16/11).

“Finally, 1 strongly encourage the parties to work within the Tribe's existing governmenl structure
10 reselve this Iongstanding dispute and bring this contentious period in the Tribe’s hisiory 10 2
close.

Sincerely,

arry Echo Hawk
Assistant Secretary — Indian A (Tairs

ce: Rober A. Rosctte, Esqg.
563 West Chandler Boulevard, Suite 212
Chandier, Arizona 83223

Roy Goldberg, Esq.

Sheppard Mullin Richter & Hampton LLP
13001 Street, N.W., 11" Floor sl
Washington, D.C. '?00[]'?-33
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Elizabeth Walker, Esq,
Walker Law LLC

429 North St. Asaph Street
Alexandria, Virginia 22314

Kenneth D. Rooney
Trinl Altomey
Uniled States Departrnent of Justice
Enviromnent and Natural Resources Division
P.0O. Box 663

Washington, D.C. 200440663

Miike Black, Directar, Bureau of Indian A [Tairs
MS-4513-MIB

1 849 C Streer, N.W,

Washinglon, D.C. 20240

Amy Dulschke, Director

Pacific Regional Office, Bureau of Indfan Affairs
2800 Couage Way. Room W-820 '
Savramento, California 95823

Troy BurdJcL Superintendent
Central California Apency, Bureau of Indian Affairs
430 Capitol Mall, Suite 8-500
Sacramento, Califomiia 93814

Kdr{m Koch, Attomey-Advisor

Ofice of the Solicitor, Pacific Southwest chmn
2800 Cottage Way, [2-1712

Sacramento, California 95825

DEF'S EXH - 0077



- EXHIBIT F

DEF'S EXH - 0078



TRIBAL-STATE COMPACT
BETWEEN
THE STATE OF CALIFORNIA
AND THE

PINOLEVILLE POMO NATION

DEF'S EXH - 0079




TABLE OF CONTENTS

PREAMBLE

Sec. 1.0. Purpose and Obiectives,

Sec. 2.0. Definitions.

Sec.3.0.  Scope of Class ITI Gaming Authorized.
Sec.3.1.  Authorized and Permitted, Class IIT Gaming,

Sec. 4.0.  Authorized Location of ééﬁ‘lfr‘lgﬁacﬂzgﬁ, Number of Gaming

Devices. and Revenue Contribution.

Sec. 4.1.  Authorized Number of Gaming Devices.
Sec. 4.2. _Authorized Gaming Facility.

Sec. 4.3.1. Revenue Contribution.

Sec.4.4.  Exclusivity.

Sec. 5.0, Revenue Sharing With Non-Gaming Tribes,

Sec, 5.1. Definitions.

Sec.5.2.  Revenue Sharing TrustFund §

Sec. 6.0.  Licensing, BOH AR

Sec. 6.1.  Gaming Ordinance and Regulations.

Sec. 6.2.  Tribal Ownership, Management, and Control of Gaming
Operation. “ :

Sec. 6.3.  Prohibitions Regarding Minors.

Sec. 6.4.  Licensing Requirements and Procedures.

B e

13
15
i5
16

16

- 16

17
17

17

DEF'S EXH - D080



[ L

._-;.._t&. T

Summary of Licen'si'rig"f’rl'ii{]liiﬁliés.

Sec. 7.2.

Sec, 6.4.1.

Sec. 6.4.2. Gaming Facility.

Sec. 6.4.3. Gaming Employees.

Sec, 6.4.4, Gaming Resource Suppliers.

Sec. 6.4.5. Financial Sources,

Sec. 6.4.6. Processing Tribal Gaming License Applications.
Sec. 6.4.7. Suitability Standing Regarding Gaming Licenses.
Sec. 6.4.8. Background Investiggtion:s“o’f Applicants.

Sec. 6.4.9. Temporary Liceﬁsﬁing_t of Gam,?}ng iiinploye_es.
Sec.. 6.5.0. Tribal Gaming Licgn;e Issuance.

Sec. 6.5.1, ﬁeniaL Suspension, or Revocation of Licenses.
Sec. 6.5.2. Renewal of Licenses; Extensiqns.; Further Investigation..
Sec. 6.5.3. Identification Cards, h

Sec. 6.5.4. Fees for Tribal License.

Sec. 6.5.5. Suspension of Tribal Gaming License.

Sec. 6.5.6. State Determination of Suitability Process.
‘Sec. 6.6,  Submission of New Appli::;a‘:ci?n' N

Sec. 7.0.  Approval and Tesun:g of Ga&%ﬁg Devices,

Sec. 7.1, Gaming Device Approval.

Gaming Test Laboratory Selection.

i

17
18
22
24
26
30
3]
32
33
34
34
35
36
36
36
37
40
40
40

42

DEF'S EXH - 0081



Sec.

Sec.

Sec.

Sec.

Sec.

7.3,
7.4
7.5.
7.6.

8.0.

Independent Audits.
State Gaming Agency Inspections.

Technical Standards. at'; |

g

Transportation of Gaming Devices.

Inspections.

Sec.
Sec,

Sec.

Sec,
Sec.
Sec.

Sec.

8.1.
8.2.

8.3.

8.4.
8.5.
8.6.

8.7,

Investigation and Sanctions.
Assistance by State Gaming Agency.

Access to Premises by State Gaming Agency; Notification;
Inspections.

Inspection, Copying and Confidentiality of Documents.

NIGC Audit Reports.

Cooperation with'-'I'_‘r_,iblal.: Gd}ﬂ{plg Agency.

Compact Compliance Review.

Sec. 9.0.  Rules and Regulations for the Operation.and Management

Sec.

Sec, 9.1.1.

Sec,

Sec,

Sec. 9.4,

Sec, 9.5.

9.1.

9.2.

9.3.

of the Gaming Operation and Facility,

Adoption of Regulations for Operatlon and Management;
Minimum Standards. ‘

Minimum Internal Control Standards (MICS).
Program to Mitigate Problem Gambling.

Enforcement of Regulations.

- State Civil and Criminal Jur;sdlptlon

EI ' \'ﬂml]l 1 i
- Tribal Gaming Agency Members

iii

42

43

43

44

45

45

45

- 45

49

49

49

50

50

53

55

56

56

57

DEF'S EXH - 0082



Sec. 9.6.  State Gaming Agency Regulations.

Sec. 9.7.  Limitations on Adoption of State Gaming Regulations.
Sec.9.8.  State Gaming Agency Regulations.

Jec. I0.0.‘ Patron Disputes.

Sec. 11.0. _Off-Reservation Envuonnil;?n?t\al\apd Economic Impacts.
Sec. 11.8.1. Tribal Envu*onmentall Imp‘:(;t fiepbrt

Sec. 11.8.2. Notice of Preparation of Draft TEIR.

Sec. 11.8.3. Notice of Completion of the Draft TEIR,
‘Sec. 11.8.4. Issuance of Final TEIR.

Sec. 11.8.5.

Sec. 11.8.6.

Sec. 11.8.7. Intergovernmental Agreement.

Sec. 11.8.8. Arbitration. ” . 'Y artal v

R

Sec. 12.0.  Public and Workplace Hea ,;,Safe'g,{, and Liability.
Sec.12.1. General Requirements.

Sec. 12.2. Tﬁbacco Smoke.

Sec. 12.3.I Health and Safety Standards.

Sec. 1.4, Tribal Gaming Facility Standards Ordinance.

Sec. 12.5. Insurance Covefage and Claims.

iv

60
61
64
64
66
66
68
69
70
70
71
71
72
74
74
74
74
82

82

DEF'S EXH - D083



sl

Participation in State Statdforj! Programs Related to

Sec. 12.6.
Employment.

Sec. 12.7. Emergency Services Accessibillity.

Sec. 12.8. Alcoholic Beverage Service.

Sec. 12.9.  Possession of Firearms.

Sec. 12.10. Labor Relations.

Sec. 13.0.  Dispute Resolution Provisions.

Sec. 13.1,  Voluntary Resolutiqn.

Sec. 13.2,  Arbitration Rules._',-, h;: | s fruist

Sec. 13.3. ﬁo Waiver or Preclu"sion of I(‘)th'er Means of Dispute
Resolution.

Sec. 13.4. Limited Waiver of Sovereign Immunity.

Sec. 14.0. Effective Date and Term of Compact.

Sec. 14.1.  Effective Date.

Sec, 14.2. Term of Compact; Termination.

Sec. 15.0. Amendments:; Renegotiations.

Sec. 15.1. Amendment by Agreement.

Sec. 15.2.  Requests to Amend 9:1; Renfé'gotlate

Sec. 15.3 . Requests to Amend or to Negotiate 2 New Compact

Sec. 16.0. Notices. |

Sec. 17.0. _ Changes to IGRA.

35

87

87

&7

87

87

&7

89

89

89

90

90

90

51

51

91

01

92

92

DEF'S EXH - 0084



( (
Sec. 18.0. Miscellaneous,
Sec. 18.1.  Third Party Bencﬁgiaries;l.? __
Sec. 18.2, Complete Agreement. : E._ " "
Sec. 18.3. Construction. |
Sec. 18.4.  Successor Provisions.
Sec, 18.5. Ordinances and Regulations.
Sec. 13.6. Calculation of Time. |
Sec. 18.7. Representations..
EXHIBITS
A.  Off-Reservation Envi:r_onméntal impact Analysis Checklist
B,  Tribal Labor Relvatioﬁsl Ordmance

VAR

Appendix A - Minimum Internal Contro] Standards

o liaTe

iar

vi

92
92
93
93
93
93
93

93

A-l

B-1

DEF'S EXH - 0085



TRIBAL-STATE COMFACT
BETWEEN THE STATE OF CALIFORNIA AND THE
PINOLEVILLE POMO NATION

The Pinoleville Pomo Nation ("the Tribe"), a federally recognized Indian tribe
listed in the Federal Register as the Pinoleville Pomo Nation, California (formerly
the Pinoleville Rancheria of Pomo Indians of California), and the State of
California (hereinafter "the State") enter into this tribal-state compact pursuant to
the Indian Gaming Regulatory Act of 198& (heremafter "IGRA"),

PREAMZBLE

-

WHEREAS, the State and the Tribe executed a tribal-state class III gaming
compact on March 10, 2009, which was ratified by the California Legisiature with
the passage of Assembly Bill No. 122, and subsequently submitted to the United
States Department of the Interior for approval (heremafter the "2009 Compact");

and

WHEREAS, on February 25, 2011, the United States Department o.f the Interior
disapproved the 2009 Compact; and

WHEREAS, any potential federal court review of the Department of the Interior's
disapproval of the 2009 Compact could take a significant amount of time, with

uncertain outcomne; and

‘WHEREAS, in light of the Tnbe 5’ mgnﬁ'ﬂ é‘arjt needs and investment of resources in
furtherance of its proposed gaming project, the State and the Tribe wish to entere
into a new compact rather than await the outcome of any potential federal court
review of the February 25, 2011, decision of the Department of the Interior; and

WHEREAS, the State and the Tribe have conducted good faith negotiations for the
purpose of agreeing upon terms for a new tribal-state Class III Gaming Compact

(hereinafter the "Compact"); and

WHEREAS, this Compact includes terms that are intended {o address concerns
raised by the United States Department of the Interior in disapproving the 2009
Compact, without expressing agreement or disagreement with those concerns, in
accommodation of the unique circumstances of the Tribe; and

1

' Ly ‘ .
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WHEREAS, the Special Distribution Fund created by the California Legislature is
at risk of experiencing shortfalls in the foreseeable future, and this Compact ‘

provides revenue to that fund; and

WHEREAS, the State and the Tribe recognize that the exclusive rights that the
Tribe will enjoy under this Compact create a unique opportunity for the Tribe to
operate a Gaming Facility in an economic environment free of competition from
the operation of slot machines on non-Indian lands in California and that this
unique economic environment is of great value to the Tribe; and

WHEREAS, in consideration of the exclusive rights enjoyed by the Tribe to
engage in certain Gaming Activities and to operate the number of Gaming Devices
specified herein, and the other meaningful concessions offered by the State in good
faith negotiations, the Tribe has agreed',ﬁ.,igt__e; alia, to provide to the State, on a
sovereign-to-sovereign basis, a'fair revetile ¢ontribution from the Gaming Devices
operated pursuant to this Compact; and ¢ '

WHEREAS, the Tribe and the State share an interest in mitigating the off-
reservation impacts of the Tribe's Gaming Facility, affording meaningful consumer
and employee protections in corinection with the operations of the Gaming
Facility, fairly regulating the Gaming Activities conducted at the Gaming Facility,
and fostering a good-neighbor relationship; and '

WHEREAS, the Tribe has expended considerable resources and incurred
significant financial obligations in connection with the project it is pursuing under
this Compact and the 2009 Compact; and

WHEREAS, the Tribe and the State share a joint soverci'gn interest in ensuring that
tribal Gaming Activities are free from criminal- and other undesirable elements; and

WHEREAS, this Compact will afford:thE’Tnbé primary responsibility over the
regulation of its Gaming Facility ‘a_.ngi“iy}'iﬁ"‘énhéﬁce tribal economic development
and self-sufficiency; and S :

WHEREAS, the State and the Tribe have therefore concluded that this Compact
protects the interests of the Tribe and its members, the surrounding community,
and the California public, and will promote and secure long-term stability, mutual
respect, and mutnal benefits;
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WHEREAS, the State and the Tribe agree that all terms of this Compact are
intended to be binding and enforceable; and

WHEREAS, upon approval by the' Unrf#g §'1Jates Department of the Interior, this
Compact shall supersede the 2009 Compact;

NOW, THEREFORE, the Tribe and the State agree as set forth herein:

SECTION 1.0. PURPOSES AND OBJECTIVES.

The terms of this Compact are designed to:

(@) Foster 2 mutually respectful government-to-government relationship
that will serve the mutual interests of the parties,

(b) Develop and implement a means of regulating the Class III Gaming to
ensure its fair and honest operation in a way that protects the interests
of the Tribe, the State, its citizens, and local communities in
accordance with IGRA, and through that regulated Class HI Gaming,
enable the Tribe to deVelo elfisufficiency, promote tribal economic
development, and generate‘;%bs ‘ahd revenues to support the Tribe's
government and its govem}nental services and programs.

(c) Promote ethical practices in conjunction with that Class 11l Gaming,
through the licensing and control of persons and entities employed in,
or providing goods and services to, the Tribe's Gaming Operation,
protect against the presence or participation of persons whose criminal
backgrounds, reputations, character, or associations make them '
unsuitable for participation in gaming, thereby maintaining a high
Jevel of integrity in tribal government gaming, and protect the patrons
and employees of the Gaming Operation and the local communities.

(d)  Achieve the objectives set forth in the preamble.

SECTION 2.0. DEFINITIONS.

.
Sec, 2.1. ”Apphcable Codés" meaﬁ‘s the California Buiiding Code and the

California Public Safety Code apphchb’lﬁ‘:to the' County of Mendocino, as set forth
in Titles 19 and 24 of the Cahforma Codé of Regulations, as those regulations
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may be amended during the term of this Compact, including, but not limited to,
codes for building, electtical, energy, mechanical, plumbing, fire and safety.

Sec. 2.2. "Applicant” means an individual or entity that applies for a tribal
gaming license or for a State Gaming Agency determination of suitability.

Sec. 2.3. "Class III Gaming" means the forms of class III gaming defined in
25 U.8.C. § 2703(R) and by the regulaﬁgp@ gf the National Indian Gammg
Commission. iy v

Sec, 2.4, "Compact" means this compact.

Sec. 2.5. "County” means the County of Mendocino, California, a political
subdivision of the State.

Sec. 2.6, "Financial Source" means any person or entity who, directly or
indirectly, extends financing to the Gaming Facility or Gaming Operation.

Sec. 2.7. "Gaming Activity" or "Gaming Activities” means the Class III
Gaming activities authorized under this Compact in section 3.1.

Sec. 2.8. "Gaming Device" means any slot machine within the meaning of
article IV, section 19, subdivision (f) of the California Constitution. For purposes
of calculating the number of Gaming Deévices, each player station or terminal on
which a game is played constitutés a séﬁﬁ”aﬁé,(}ammg Device, irrespective of
whether it is part of an mterconnectef:l systﬂm t6 such terminals or stations.
“"Gaming Device" includes, but'is not limited to, video poker, but does not include
electronic, computer, or other technological aids that qualify as class II gaming (as

defined under IGRA).

Sec, 2.9. "Gaming Employee" means any natural person who (a) conducts,
operates, maintains, repairs, accounts for, or assists in any Class III (Gaming
Activities, or is in any way responsible for supervising such Gaming Activities or
persons who condnct, operate, maintain, repair, account for, assist, or superwse
any such Gaming Activities, (b) is in a category under federal or tribal gaming law
requiring licensing, (c) is an employee of the Tribal Gaming Agency with access to
confidential information, or (d) is a person whose employment duties require or
authorize access to areas of the Gaming Facility that are not open to the public.
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Sec. 2.10. "Gaming Feeility" or YFacility" means any building in which
Gaming Activities or any Gaming Operations occur, or in which the business
records, receipts, or other funds of the Gaming Operation are maintained
(excluding offsite facilities dedicated to storage of those records and. financial
institutions), and all rooms, buildings, and areas, including hotels, parking lots, and
walkways, a principal purpose of which is to serve the activities of the Gaming

Operation.

See. 2,11, "Gaming Operation” means the business enterprise that offers
and operates Gaming Activities, whether exclusively or otherwise.

Sec, 2.12. "Gaming Ordinance" means a tribal ordinance or resolution duly
authorizing the conduct of Gaming Actmtles on the Trxbe s Indian lands in
California and approved under IGRA'

Sec. 2.13. "Gaming Resources” means any goods or services provided or
used in connection with Gaming Activities, whether exclusively or otherwise,
including, but not limited to, equipment, furniture, Gaming Devices and ancillary
equipment, implements of Gaming Activities such as playing cards, furniture
designed primarily for Gaming Activities, majntenance or security equipment and
services, and Class III Gaming consulting services. "Gaming Resources" does not
include professional accounting or legal services. '

Sec, 2,14. "Gaming Resource Supplier" means any person or entity who,
directly or indirectly, does, or is deemed likely to, manufacture, distribute, supply,
vend, lease, purvey, or otherwise provide, to the Tribe's Gaming Operation or '
~ Facility at least twenty-five thousand dollars ($25,000) in Gaming Resources in

any twelve (I2)~month period, or who, directly or indirectly, receives, or is deemed
likely to receive, in connection with the Tribe's Gaming Operation or Facility, at
least twenty-five thousand dollars ($25L Dgﬁ) in'any consecutive twelve (12)-month
period, provided that the Tribal Gammg Agchcy may exclude a purveyor of
equipment or furniture that is not. spemﬁcaily designed for, and is-distributed
generally for use other than in connection with, Gaming Activities, if, but for the
purveyance, the purveyor is not otherwise a Gaming Resource Supplier, the
compensation received by the purveyor is not grossly disproportionate to the value
of the goods or services provided, and the purveyor is not otherwise a person who
exercises & significant influence over the Gaming Operation.
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Sec. 2.15, "IGRA" means the Indlan Gaming Regulatory Act of 1988 (P.L.
100-497, 18 U.S.C. § 1166 et seq.and 25*15 S.C. § 2701 et seq.), and any
amendments thereto, as 1nterpreted by’ a[I reguianons promulgated thereunder.

Sec. 2.16. "Interested Persons” means (i) all local, state, and federal
agencies, which, if a Project were not taking place on Indian lands, would have
responsibility for approving the Project or would exercise authority over the
natura] resources that may be affected by the Project, (ii) any city with a nexus to
the Project, and (ili) persons, groups, or agencies that request in writing a notice of
preparation of a draft Tribal Environmental Impact Report ("TEIR") or have
commented on the Project in writing to the Tribe or the County.

Sec, 2.17. "Management Contractor" means any Gaming Resource Supplier
with whom the Tribe has contracted for the management of any Gaming Activity
or Gaming Facility, including, but not limited to, any person who would be
regarded as a management contractor under IGRA.

Sec, 2.18, “Net Win” is drop, pl 15 e, redemption value of expired tickets,
less fills, less payouts, less that pomon"' \the Gaming Operation’s payments to a
third-party wide-area progressive Jackp Jéb'f,"stem provider that is contributed only
to the progressive jackpot amount.

Sec. 2,19, "NIGC" means the National Indian Gaming Commission.

Sec. 2.20. "Project” means any activity occurring on Indian lands, a
principal purpose of which is to serve the Tribe's Gaming Activities or Gaming
Operation, and which may cause either a direct physical change in the off-
reservation enyironment, or a reasonably foreseeable indirect physical change in
the off-reservation environment. This definition shall be understood to include, but.
not be limited to, the addition of Gaming Devices within an existing Gaming '
Facility, the impacts of which have not previously been addressed in a Tribal
Environmental Impact Report, construction or planned expansion of any Gaming
Facility and any other construction or planned expansion, a principal purpose of
which is to serve a Gaming Faclhty, including, but not limited to, access roads,
parking lots, a hotel, utility, or waste dﬁsgasal systems, or water supply, as iong as

such construction or expansion cause,é epéllafect ror indirect physical change in the
off-reservation environment. F&f-purpdses of this definition, section 11.0, and
Exhibit A, "reservation" refers to the Tribe's Indian lands within the meaning of
IGRA or lands otherwise held in trust for the Tribe by the United States.
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Sec. 2.21. "Significant Effect(s) on the Off-Reservation Environment” is the
same as "Significant Effect(s) on the Environment" and occur(s) if any of the -
following conditions exist:

(a) A proposed Project has the potential to degrade the quality of the off-
reservation environment, curtail the range of the environment, or
achieve short-term, tg’ the d}agd}zantage of long-term, environmental
goals. . "ﬁl‘;" '

e, .; ,s_'

(b)  The possible effects of a Pro;ect on the off-reservation environment
are individually limited but cumulatively considerable. As used
herein, "cumulatively considerable" means that the incremental effects
of an individual Project are considerable when viewed in connection
with the effects of past projects, the effects of other current projects,
and the effects of probable future projects.

(c) The offreservation environmental effects of a Project will cause
substantial adverse effects on human beings, either directly or

indirectly.

For purposes of this definition, "reservation” refers to the Tribe's Indian lands
within the meaning of IGRA or lands otherwise held in trust for the Tribe by the

United States. e
} 1} el

Sec. 2.22. "State" means the Stafhe*otszallfomLa or an authorized official or
agency thereof designated by this"‘Compact or by the Governor.

Sec. 2.23. "State Gaming Agency" means the entities authorized to
investigate, approve, regulate and license gaming pursuant to the Gambling
Contro} Act (Chapter 5 (commencing with section 19800) of Division 8 of the
Business and Professions Code), or any successor statutory scheme, and any entity
or entities in which that authority may hereafter be vested.

Sec, 2.24. "State Designated Agency” means the entity or entities
designated or to be designated by the Governor to exercise rights and fulfiil
responsibilities established by this Compact.

Sec. 2.25. "Tribe" means the Pinoleville Pomo Nation, a federally
recognized Indian tribe listed in the Federal Register as the Pinoleville Pomo
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Nation, California (formerly the Pinoleville Rancheria of Pomo Indians of
California), or an authorized official or agency thereof.

Sec. 2.26. "Tribal Chairperson" means the person duly elected under the
Tribe's Constitution to perform the duties Spemﬁed therein, mcludmg serving as
the Tribe's official representative.

Sec. 2.27. "Tribal Gaming Agency" means the person, agency, board,
committee, commission, or council designated under tribal law, including, but not
limited to, an intertribal gaming reguiatory agency approved to fulfill those
functions by the NIGC, primarily responsible for carrying out the Tribe's
regulatory resp0n51b111t1es under IGRA and the Tribal Gaming Ordinance. No
person employed in, or in connection w1t1'f “the management, supervision, or
conduct of any Gaming Activity may be a‘z‘,uember or employee of the Tribal

Gaming Agency.
SECTION 3.0. SCOPE OF CLASS III GAMING AUTHORIZED.

Sec. 3.1. Authorized and Pérmitted Class III Gaming.

(a) The Tribe is hereby authorized to operate only the following Gaming
Activities under the terms and conditions set forth in this Compact:

(1) Gaming Devices.
(2) Any banldng or percentage card games.

(3) Any devices or games that are authorized under state law to the
California State Lotter_y, provided that the Tribe will not offer
such games through Uls‘e ‘0f the Internet unless others in the State
are permitted to do 5o’ iinder state and federal law.

(b) Nothing herein shall be construed to preclude the Tribe from offering
class IT gaming or preciude the negotiation of a separate compact
governing the conduct of off-irack wagering at the Tribe's Gaming

Facility.

(¢} Nothing herein shall be construed to authorize the operation of the
game known as roulette, whether or not played with or on &
mechanical, electro-mechanical, electrical, or video device, or cards,

8
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or any combinationof sudﬁ devzces or the operation of any game that -
incorporates the physwal L'ISB of die ordice.

(d) The Tribe shall not engage in Class III Gaming that is not expressly
authorized in this section.

SECTION 4.0. AUTHORIZED LOCATION OF GAMING FACILITY,
NUMBER OF GAMING DEVICES, AND REVENUE CONTRIBUTION.

Sec. 4.1, Authorized Number of Gaming Devices, Subject to section 3.1,
subdivision (b), and section 4.2, the Tribe is entitled to operate up to a total of 900
Gaming Devices pursuant to the conditions set forth in sections 4.2 and 4.3.1.

Sec. 4.2. Authorized Gaming Facility. The Tribe may engage in Class III
Gaming only on eligible Indian lands owned by the Tribe, at a single Gaming
Facility located within the boundaries of the Pinoleville Rancheria as those
boundanes exist as of the execut;on date ?f t;hls Compact.

o e
enlfedns

Sec. 4.3.1. Revenne Contrlbntlbh“

"(a) The Tribe shall pay quarterly to the State Gaming Agency for deposit
into the Special Distribution Fund created by the Legislature, in
accordance with the following schedule:

Number of Gaming Devicesin  Percentage of Average
Quarterly Device Base . b Gaming Device Net Win
1-100 L 0%

101-350 - T%

351-750 10%

75 1-900 ' ‘ : 15%

The payment Spemﬁed herem ‘has ‘been ne gotiated between the parties
as a fair contribution, basad upon the Tribe's market conditions, its
c1rcumstances, and the rlgﬁ‘ts afforded under this Compact.

(b) (1) The Tribe shall remit to the State Gaming Agency for deposit
into the Special Distribution Fund the payments referenced in
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(d)

subdivision (a) in quarterly payments. The quarterly payments shall
be based on the Net Win generated during that quarter from the
Gaming Devices, which payments shall be due on the thirtieth day
following the end of each calendar quarter (i.e., by April 30 for the
first quarter, July 30 for the second quarter, October 30 for the third
quarter, and January,. 30 fdl:.thq ‘fourth quarter).

g iC Jtr '
(2} Ifthe Gammg*Ac‘uvitles auﬂnonzed by this Compact commence

during a calendar quarter, the first payment shall be due on the
thirtieth day following the end of the first full quarter of the Gaming
Activities and shall cover the period from the commencement of the
Gaming Activities to the end of the first full calendar quarter,

(3) All quarterly payments shall be accompanied by the
certification specified in subdivision (d).

The quarterly payments due under section 4.3.1 shall be determined
by first determining the total number of all Gaming Devices operated
by the Tribe during a given quarter (“Quarterly Device Base™). The
“Average Device Net Win" is calculated by dividing the total Net Win
from all Gaming Devices during the quarter by the Quarterly Device
Base, The Quarterly Device Basge is equal to the sum total of the ‘
number of Gaming Devieeii dperatlon for each day of the calendar
quarter divided by the nUmBef of days'in the calendar quarter that the
Gaming Operation operates arly Gaming Devices during the given

calendar quarter.

At the time each quarterly payment is due, regardless of whether any
monies are owed, the Tribe shall submit to the State a certification
(the “Quarterly Net Win Contrlbutwn Report”) that specifies the

following:
(1) calculation of the Quarterly. Device Base;

(2)  the Net Win calculation reflecting the quarterly Net Win from
the operation of all Gaming Devices (broken down by Gaming

Device),

(3) the Average Devwe Net Wm, .

B L
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(4) the percentage(s) applied to the Average Dewce Net Win
pursuant to subdivision (a); and

(5) the total amount of the quarterly payment paid to the State.

The Quarterly Net Win Contribution Report shall be prepared by the chief
financial officer of the Gaming Operation and shall alsc be sent to the State

Gaming Agency.

(e) () Atany time after the fourth quarter, but in no event later than
April 30 of the following calendar year, the Tribe shall provide
to the State Gammg Aigency and the agency, trust, fund, or
entity to which quamer payments are made pursuant £o
subdivision (b) ar audl ed annual certification of its Net Win
calculation from the operatlon of Gaming Devices. The audit
shall be conducted in accordance with generaily accepted
anditing standards, as applied to audits for the gaming industry,
by an independent certified public accountant who is not '

~ employed by the Tribe, the Tribal Gaming Agency, the
Management Contractor, or the Gaming Operation, is only
otherwise retained by any of these entities to conduct regulatory
audits or independent audits of the Gaming Operation, and has
no financial interest in any of these entities. The auditor used
by the Tribe for this purpose shall be approved by the State
Gaming Agency, or other State Designated Agency, but the
State shall not unreasonably withho]d its consent.

(2) Ifthe audtt shows that the Tribe made an overpayment from its
Net Win to the; State c;armg the year covered by the audit, the
Tribe's next quartcﬂjf péynient may be reduced by the amount
of the overagd’ /Convetsely, if the audit shows that the Tribe
made an underpayment to the State during the year covered by
the audit, the Tribe's next quarterty payment shall be increased
by the amount owing.

(3) The State Gaming Agency shall be authorized to confer with
the auditor at the conclusion of the audit process and to review
all of the independent certified public accountant's work papers
and documentation relating to the audit. The Tribal Gaming
Agency shall be notified of and provided the opportunity to

1
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&

(h) -

participate in’ and: a&effﬂ ‘ahy such conference or document’

review. .., {, _‘f‘ s
The State Gaming Agency may audit the Quarterly Device Base and
Net Win calculations specified in subdivision (c¢). The State Gaming
Agency shall have access to all records deemed necessary by the State,
Gaming Agency to verify the Quarterly Device Base and Net Win
calculations, including access to the Gaming Device accounting
systems and server-based systems and software and to the data
contained therein. If the State Gaming Agency determines that the
Net Win is understated or the deductions overstated, it will promptly
notify the Tribe and provide a copy of the audit. The Tribe within
twenty (20) days will either accept the difference or provide a
reconciliation satisfactory to the State Gaming Agency, If the Tribe
accepts the difference or does not provide a reconciliation satisfactory
to the State Gaming Agency, the Tribe must immediately pay the

-amount of the resulting deficiency, plus accrued interest thereon at the

rate of one percent (1. 0%) kT ‘;niaonth or the maximum rate permltted
by state law for dehnq*uent paé,fments owed to the State, whichever is
less. If the Tribe does not accept the difference but does not provide a
reconciliation satisfactory to the State Gaming Agency, the Tribe,
once payment is made, may commence dispute resolution under
section 13.0. The parties expressly acknowledge that the
certifications provided for in subdivision (d) are subject to section 8.4,
subdivision (h).

Notwithstanding anything to the contrary in section 13, any faiture of
the Tribe to remit the payments referenced in subdivision (a) pursuant
to subdivisions (b), (¢), (d), (e) and (f) will entitle the State to
immediately seek injunctive relief in federal or state court, at the
State's election, to compel the payments, plus accrued interest thereon
at the rate of one percent (1.0%) per month, or the maximum rate
permitted by State law for delmquent payments owed to the State,
whichever is less; and furth ithe Tribe expressly consents to be sued
in ejther court and Wawes*' i*h ghi to assert sovereign immunity
against the Stafe in ahy such’ proceedmg Failure to make timely
payment shall be deemed a material breach of this Compact.

Use of funds. The State’s share of the Gaming Device revenue shall
be placed in the Special Distribution Fund, available for appropriation

12
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by the Legistature for the following purposes:

(1) Grants, including any administrative costs, for programs
designed to address gamb]ing addiction;

(2)  Grants, mcludmg anyfadmlmsmtlve costs and environmental
review costs,rfor the support of state and local government
. agencies unpacted by tribal government gaming;

(3) Compensation for regulatory costs incurred by the State
Gaming Agency and the state Department of Justice in
connection with the implementation and administration of the

Compact;

(4) Payment of shortfalls that may occur in the Revenue Sharing
Trust Fund; and '

(5) Any other purposes specified by the Legislature. It is the intent
of the parties that Califoria Indian tribes with class IIT gaming
compacts with the S’Eate obligating them to pay into the Special
Distribution Fund wngg bbiconsu]ted in the process of identifying
purposes for grants rhade to local governments from the Special

Distribution Fund.

Sec, 4.4, Exclusivity.

In recognition of the Tribe's agreement to make the payments specified in
section 4.3.1, the Tribe shall have the foliowing rights:

()

In the event the exclusive right of Indian tribes to operate Gaming
Devices in California is abrogated by the enactment, amendment, or
repeal of a state statute or constitutional provision, or the conclusive
and dispositive judicial construction of a statute or the state
Constitution by a California appellate court after the effective date of
this Compact, that Gaming Devices may lawfully be operated by
another person, orgamzatlo;n, or entity (other than an Indian tribe
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pursuant to a compact) within California, the Tribe shall have the right
to exercise one of the following options:

(1)  Terminate this Compact, in which case the Tribe wil} lose the
right to operate Gaming Devices and other Class 11T Gaming
authorized by this Compact; or

(2) Continue under the Compact with an entitlement to a reduction
of the rate specified in section 4.3.1, subdivision (a), following
conclusion of negotlatlons, to provide for (i) compensation to
the State for the actual«and reasonable costs of regulation, as
determined by the Sthté:Director of Finance; (ii) reasonable
payments to local goveinments impacted by tribal government
gaming, the amount to be determined based upon any
Intergovernmental Agreement entered into pursuant to section
11.8.7, if such Intergovernmental Agreement is in effect; (ifi)
grants for programs designed to address gambling addiction;
and (iv) such assessments as may be permissible at such time
under federal law. Such negotiations shall commence within
fifteen (15) days after receipt of a written request by a party to
enter into the negotiations, unless both parties agree in writing
to an extension of time. If the Tribe and State fail to reach
agreement on the amount of reduction of the rate of payments
within sixty (60) days following commencement of the
negotiations specified in this section, the amount shall be
determined by arbitration pursuant to sectlon 13.2 of the
CompaCt ’ 1 ’\.' o E{\&EL «‘»l ‘1 1

(b) Nothing in this SGCtiOI'I. is 'irﬁendeci ‘to preclude the State Lottery from
offering any lottery’ games or “devices that are currently or may
hereafter be authorized by state Jaw.

SECTION 5.0. REVENUE SHARING WITH NON-GAMING TRIBES,

Sec. 5.1. Definitions,

For purposes of this section 5.0, the following definitions apply:

14
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(a) "Revenue Sharing Trust Fund" is a fund created by the Legislature
and administered by the California Gambling Control Commission, as
trustee, with no duties or obligations except as set forth in this
Comnpact, for the receipt, deposit, and distribution of monies paid by
gaming tribes for the benefit of Non-Gaming Tribes and Limited-
Gaming Tribes. The Commission shall have no discretion with
respect to the use or disbursement by recipient tribes of the Revenue
Sharing Trust Fund monies. Its authority shall be to serve as a
depository of the trust funds and to allocate and disburse them on 2
quarterly basis to eligible Non-Gaming and Limited-Gaming Tribes as
specified in the tribal-state compacts. In no event shall the State's '
general fund be obligated to make up any shortfall in the Revenue
Sharing Trust Fund or to pay any unpaid claims connected therewith,
and, notwithstanding any provision of law including any existing
provision of law implementing the Commission’s obligations related
to the Revenue Sharing 1 TH#stFurd under any class IIT gaming
compact, Non-Gamirg Tribes end Limited-Gaming Tribes are not
third party beneficiaries of this Compact and shall have no right to
seek any judicial order compelling disbursement of any Revenue
Sharing Trust monies to them.

(b) A "Non-Gaming Tribe" is a California federally recognized tribe, with

’ or without a tribal-state compact, which has not engaged in, or
offered, class II, or Class III Gaming in any location whether within or
without California, as of the date of distribution to such tribe from the
Revenue Sharing Trust Fund or during the immediately preceding
three hindred sixty-five (365) days.

(c) A "Limited-Gaming Tribe" is a California federally recopgnized tribe
that has a class IfI gaming compact with the State but is operating
fewer than a combined total‘of three hundred fifty (350) Gaming

Devices in all of its gami‘ng‘, Hﬁe;atlons wherever located.
Gt -‘3} 1‘ ¥ :

. + ;:. :.

Sec. 5.2: Revenue Sharing Trust Fund.

(a) The Tribe agrees that it will pay into the Revenue Sharing Trust Fund
on January 30 of the following year for distribution on an equal basis
to Non-Gaming and Limited-Gaming Tribes the following amounts:

15
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District of Columbia live database

Page 1l of 16 _

TYPE-C

U.S. District Court

District of Columbia (Washington, DC)
CIVIL DOCKET FOR CASE #: 1:11-¢cv-00160-RWR

CALIFORNIA VALLEY MIWOK TRIBE et al v.

SALAZAR etal
Assigned to: Judge Richard W, Roberts

Case: 1:05-cv-00739-JR

Cause: 05:702 Administrative Procedure Act

Plaintiff

CALIFORNIA VALLEY MIWOK
TRIBE

Date Filed: 01/24/2011

Jury Demand: None

Nature of Svit: 890 Other Statutory
Actions .

Tunisdiction: U.S. Govemment
Defendant

represented by Christopher Michael Loveland

SHEPPARD, MULLIN, RICHTER &
HAMPTONLLP

1300 I Street, NW

11th Floor East

Washington, DC 20005

(202) 218-0000

Fax: {202) 312-9432

Emaii: cloveiand@sheppardmulim com
ATTORNEY TO BE NOTICED

JAMES F. RUSK

SHEPFARD, MULLIN, RICHTER &
HAMPTON,LLP

Four Embarcadero Center

San Frencisco, CA 94111
415-774-3232

Fax: 415-434-3947

PRO HAC VICE

ATTORNEY TO BE NOTICED

M. Roy Goldberg

SHEPPARD MULLIN RICHTER &
HAMPTON LLP

1300 1 Street, NW

11th Floor East

Washington, DC 20005-3314

(202) 218-0007

Fax: (202) 312-9425

. Email: rgoldberg{@sheppardmulilin, com

ATTORNEY TO BE NOTICED

Robert'J. Uram _
SHEPPARD, MULLIN, RICHTER &
HAMPTON, LLP

https:/fecf.ded uscourts. gov/cgi-bin/DktRpt.pl7174497321803547-L_1_0-1 , 3/27/2013
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Plaintiff
TRIBAL COUNCIL

Plaintiff
YAKIMA DIXTR

https:ffccf.dcd.uscou:ts.govfcgi—binkatRpt.pl'?-l74497321805547-L_1_0-1

represented by

represented by

.

Papge 2 of 16

Four Embarcadero Center

San Francisco, CA 94111
(415) 434-9100

Fax: 415-434-3947

PRO HAC VICE

ATTORNEY TO BE NOTICED

Saba Bazzazieh

ROSETTE, LLP

565 W. Chandler Blvd,
Suite-212

Chandler, AZ 85225
480-889-8990

Fax: 480-889-8597
TERMINATED: 04/17/2012
PRO HACVICE
ATTORNEY TO BE NOTICED

Cliristopher Michae] Loveland
(See above for address)

"ATTORNEY TO BE NOTICED

JAMES F. RUSK

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

M. Roy Gol&herg '

.(See above for address)

ATTORNEY TO BE NOTICED

Robert J. Uram.

(See above for address)

PRO HACVICE -
ATTORNEY TO BE NOTICED

Christopher Michael Loveland
{See above for address)
ATTORNEY TO BE NOTICED

JAMES F. RUSK
(See gbove for address)
PRO HACVICE

ATTORNEY TO BE NOTICED

M. Roy Goldberg

. (See above for address)

ATTORNEY TO BE NOTICED

3/27/2013°
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Robert J. Uram

(See above for address)

PRO HACVICE

ATTORNEY TO BE NOTICED

Plaintiff

YELMA WHITEBEAR represented by Christopher Michael Loveland
(See sbove for address)
ATTORNEY TO BE NOTICED

. JAMES F. RUSK
(See above for address)
PRO HACVICE -
ATTORNEY TO BE NOTICED

M. Roy Goldberg
(See above for address)
ATTORNEY TO BE NOTICED

Robert I, Uram

(See ebove for address)

PRO HACVICE

ATTORNEY TO BE NOTICED

Plaintif} ) _

ANTONIA LOPEZ ’ represented by Christopher Michael Loveland
(See above for address)
ATTORNEY TO BE NOTICED

JAMES F. RUSK
) (See above for address)
PROHACVICE
' ATTORNEY TO BE NOTICED

M. Roy Goldberg
(See above for address)
ATTORNEY TO BE NOTICED

Robert J, Uram

(See above for address)

PRO HACVICE

ATTORNEY TO BE NOTICED

Plaintiff

MICHAEL MENDIBLES represented by Christopher Michael Loveland
| | (See above for address)

ATTORNEY TO BE NOTICED

JAMES F, RUSK

https:/ecf.ded.uscourts.gov/cgi-bin/DktRpt.pl?174497321805547-L_1_0-1 3/27/2013
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Plaintiff

EVELYN WILSON

Plaintiff
ANTOINE AZEVEDO

Page 4 of 16

(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

M. Roy Goldberg
(See ebove for address) .
ATTORNEY TO BE NOTICED

Robert J, Uram

(See above for address)

PRQ HAC VICE

ATTORNEY TO BE NOTICED

represented by Christopher Michael Loveland

(See above for address)
ATTORNEY TO BE NOTICED

JAMES F, RUSK

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

M. Roy Goldberg . .
(See above for address)
ATTORNEY TO BE NOTICED

Robert J. Uram

(See above for address)

PRO HAC VICE

ATTORNEY TQ BE NOTICED

s

represented by Christopher Michael Loveland

(See above for address) .
ATTORNEY TQ BE NOTICED

JAMES F. RUSK

{See above for address)

PRO HAC VICE
ATTORNEY TO BE NOTICED

M. Roy Goldberg
(See above for eddress)
ATTORNEY TO BE NOTICED

Robert J, Uram

(See above for address)

PRO HAC VICE

ATTORNEY 10 BE NOTICED

hitps:/fect.ded uscourts gov/egi-bin/DkRpt.pl?174497321805547-L_1_0-1 | 3/27/2013
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V.

Defendant

KENNETH LEE SALAZAR

in his official capacity as Secretary of
the United States Department of the
Interior

Defendant

LARRY ECHO HAWK

in his official capacity as Assistant
Secretary-Indian Affairs of the United
States Department of the Interior

Defendant

MICHAEL BLACK
in his official capacity as Director of

the Bureau of Indian Affairs within the |

United States Department of the
Interior

V.
Intervenor Defendﬁnt

‘CALIFORNIA VALLDY MIWOK
TRIBE

. r’_“\'\

Page 50f 16

represented by Kenneth Dean Rooney

U.S. DEPARTMENT QF JUSTICE
ENRD/Natural Resources Section
601 D Street, NW

Washington, DC 20004

(202) 514-9269

Fax: (202) 305-0506

Email: kenneth.rooney@usdoj.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

represented by Kenneth Dean Rooney

{See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by Kenneth Dean Rooney

(See above for address)

- LEAD ATTORNEY

ATTORNEY TO BE NOTICED

represented by Robert A. Rosette

ROSETTE & ASSOCIATES, PC
565 West Chandler Boulevard
Suite 212

Chandler, AZ 85225

(480) §89-8950

Fax: (480) 885-8997

Email: rosette@roseltelaw,.com
LEAD ATTORNEY

ATTORNEY TC BE NOTICED

M. Roy Goldberg

(See above for address)
TERMINATED: 04/17/2012
ATTORNEY TO BE NOTICED

Saba Bazzazieh
(See above for address)

https://ect.ded uscourts. gov/cgi-bin/DktRpt.pl 71 74497321805547-L_1_0-1 3727/2013
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PRO HACVICE
ATTORNEY TO BE NOTICED

Date Filed # | Docket Text

01/24/2011 COMPLAINT against MICHAEL BLACK, LARRY ECHO HAWK, KEN
SALAZAR (Filing fee $ 350, receipt number 461603591 0) filed by MICHAEL
MENDIBLES, YAKIMA DIXIE, EVELYN WILSON, TRIBAL COUNCIL,
ANTOINE AZEVEDQ, CALIFORNIA VALLEY MIWOK TRIBE, VELMA
WHITEBEAR, ANTONIA LOPEZ. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Civil Cover Sheet){rdj) (Attachment 1 replaced on
1/25/2011) (dr) (Entered: 01/25/2011) ' '

01/24/2011 | SUMMONS (5) Issued as to MICHAEL BLACK, LARRY ECHO HAWK,
' KEN SALAZAR, U.S. Attorney and U.S, Attorney General (1dj) (Entered:
01/25/2011)

NOTICE OF RELATED CASE by ANTOINE AZEVEDO, CALIFORNIA
VALLEY MIWOK TRIBE, YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL
MENDIBLES, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN
WILSON, Case related to Case No: 05-739. (rdj) (Entered: 01/25/2011)

RETURN OF SERVICE/AFFIDAVIT of Summons and Complaint Executed as
to the US Attorney. Date of Service Upon U.S. Attorney 1/27/2011, { Answer
due for ALL FEDERAL DEFENDANTS by 3/28/2011.), RETURN OF
SERVICE/AFFIDAVIT of Summons and Complaint Executed. MICHAEL
BLACK served on 1/27/2011; LARRY ECHO HAWK served on 1/27/2011;
KEN SALAZAR served on 1/27/2011 (Goldberg, M.) (Entered: 02/03/2011)

RETURN OF SERVICE/AFFIDAVIT of Summons and Complaint Executed
on Attorney General. Date of Service Upon Attorney General 01/27/2011,

{Goldberg, M.) (Entered: 02/03/2011)

02/03/2011 5 | RETURN QF SERVICE/AFFIDAVIT of Summons and Complaint Executed as
1o MICHAEL BLACK served on 1/27/2011; LARRY ECHO HAWK served on
1/27/2011; KEN SALAZAR served on 1/27/2011. (See Docket Entry J to view
document) (f, ) (Entered: 02/04/2011)

NOTICE of Appearance by Kenneth Dean Rooney on behalf of All Defendants
(Rooney, Kenneth) (Main Document 6 replaced to correct case number on
3/8/2011) (f, ). (Entered: 03/07/2011)

Consent MOTION for Leave to Appear Pro Hac Vice :Attorney Name- Robert
J, Uram, :Firm-~ Sheppard Mullin Richter & Hampton LLP, :Address- 4
Embarcadero Center, 17th Floor, San Francisco, CA 94111, Phone No. - (415)
434-9100, Fex No. - (415) 434-3947 by ANTOINE AZEVEDO,
CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE, ANTONIA
LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL, VELMA
WHITEBEAR, EVELYN WILSON {Atlachments: # 1 Exhibit Declaration of
Robert J. Uram, # 2 Text of Proposed Order)(Goldberg, M.) (Entered:
03/08/2011) C

f—

01/24/2011

(L]

02/03/2011

[

02/03/2011

|+

03/07/2011

lan

03/08/2011

1=~
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WITHDRAWN BY COUNSEL {SEE DOCKET ENTRY 19)..... MOTION for
Preliminary Injunction by ANTOINE AZEVEDO, CALIFORNIA VALLEY
MIWOK TRIBE, YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL
MENDIBLES, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN
WILSON {Attachments: # 1 Affidavit Exhibit I to Motion, # 2 Exhibit Exhibit
A to Affidavit of Robert Uram, # 3 Exhibit Exhibit B to Affidavit of Robert
Uram, # 4 Exhibit Exhibit C to Affidavit of Robert Uram, # 5 Exhibit Exhibit D
to Affidavit of Robert Uram, # 6 Exhibit Exhibit E to Affidavit of Robert Uram,
# 7 Exhibit Exhibit F to Affidevit of Robert Uram, # 8 Exhibit Exhibit G to
Affidavit of Robert Uram, # 9 Exhibit Exhibit H to Affidavit of Robert Uram, #
10 Exhibit Exhibit I to Affidavit of Robert Urarn, # 11 Exhibit Exhibit J to
Affidavit of Robert Uram, # 12 Exhibit Exhibit K o Affidavit of Robert Uram,
# 13 Exhibit Exhibit L to Affidavit of Robert Uram, # 14 Exhibit Exhibit M to
Affidavit of Robert Uram, # 15 Exhibit Exhibit N to Affidavit of Robert Uram,
# 16 Exhibit Exhibit O to Affidavit of Robert Uram to, # 17 Affidavit Exhibit 2
to Motion, # 18 Affidavit Exhibit 3 to Motion, # 19 Affidavit Exhibit 4 to
Motion, # 20 Affidavit Exhibit 5 to Motion, # 21 Affidavit Exhibit 6 to Motion,
# 22 Affidavit Exhibit 7 to Motion, # 23 Affidavit Exhibit 8 to Motion, # 24
Affidavit Exhibit 9 to Motion, # 25 Affidavit Exhibit 10 to Motion, # 26 Text of
Proposed Order){Goldberg, M.} Medified on 4/8/2011 (5, ). (Entered:
03/16/2011)

First MOTION for Extension of Time to File Answer by MICHAEL BLACK,
LARRY ECHO HAWK, KEN SALAZAR (Attachments: # ] Text of Proposed
Order)}(Rooney, Kenneth) (Entered: 03/17/2011)

03/17/2011 MINUTE ORDER: It is hereby QRDERED that the defendants file by April 1,
2011 their opposition to plaintiffs' motion for a preliminary injunction.
Plaintiffs shall file by April 8, 2011 their reply. Signed by Judge Richard W.
Roberts on 3/17/11. (lerwrl) (Entered: 03/17/2011)

03/17/2011 © | MINUTE ORDER: It is hereby ORDERED that the defendants’ motion 9 for an
extension of time be, and hereby is, GRANTED, Defendants shall file an
answer or other response to the plainGffs' complaint by April 27, 2011. Signed
by Judge Richard W. Raberts on 3/17/11. (lcrwrl) (Entered: 03/17/2011)

1031612011

fe

03/17/2011

[¥e]

03/17/2011 Set/Reset Deadlines: Defendant's Answer to the Complaint due by 4/27/2011.
(hs) (Entered: 03/17/2011)

03/17/2011 Set/Reset Deadlines: Defendant's Response to Motion forPreliminary

' Injunction due by 4/1/2011; Plaintiff's Reply due by 4/8/2011. (hs) (Entered:
03/17/2011)

03/17/2011 10 |NOTICE of Appearance by Robert A. Rosette on behalf of CALIFORNIA -
VALLEY MIWOK TRIBE (znmw, ) (Entered: 03/22/2011)

03/17/2011 11 [MOTION to Intervene as a Defendant by CALIFORNIA VALLEY MIWOK
TRIBE (Attachments: # 1 Text of Proposed Order re Motion to Intervene, # 2
Declaration re Motion to Intervene, # 3 Motion to Dismiss, # 4 Text of
Proposed Order re Motion to Dismiss, # 5 Declaration re Motion to Dismiss, #
6 Exhibit A to Declarations re Motion to Intervene and Dismiss, # 7 Exhibit B
to Declarations re Motion to Intervene and Dismiss, # 8 Exhibit Cto

https://ecf.ded.uscourts.gov/cgi-bin/DktRpt.pl7174497321805547-L _1_0-1 3/27/2013
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Declarations re Motion to Intervene and Dismiss, # 9 Exhibit D to Declarations
re Moticn to Intervene and Dismiss, # 10 Exhibit E to Declarations re Motion to
Intervene and Dismiss, # 11 Exhibit F to Declarations re Motion to Intervene
and Dismiss, # 12 Exhibit G to Declarations re Motion to Intervene and
Dismiss)(znmw, } (Entered: 03/22/2011)

NOTICE of Appearance by Christopher Michael Loveland on behalf of All
Plaintiffs (Loveland, Christopher) (Entered: 03/22/2011)

03/22/2011 13 | MOTION to Expedite Time fo Rule on the California Valley Miwok's Motion
' Jor Leave to Intervene as Defendant by CALIFORNIA VALLEY MIWOK

TRIBE (Attachments: # 1 Affidavit of Robert A. Rosette)}(Rosette, Robert)
(Entered:; 03/22/2011)

03/25/2011 MINUTE ORDER: It is hereby ORDERED that the parties file by March 29,
2011 responses to the motion 11 to intervene. Signed by Judge Richard W.
Roberts on 3/25/11. (lerwrl) (Entered: 03/25/2011)

03/25/2011 Set/Reset Deadlines: Parties Responses to Motion to Intervene due by
3/29/2011, (hs) (Entered: 03/25/2011)

03/25/2011 14 | Memorandum in opposition to re 11 MOTION {o Intervene filed by ANTOINE
. AZEVEDO, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE,
ANTONIA LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL, VELMA
WHITEBEAR; EVELYN WILSON. {Attachments: # 1 Exhibit 1 -Affidavit of
Robert Uram, # 2 Exhibit A to Robert Uram Affidavit, # 3 Exhibit B to Robert
Uram Affidavit)(Goldberg, M:) (Entered: 03/29/2011)

03/29/2011 15 |ENTERED IN ERROR.... MEMORANDUM re 11 MOTION to Intervene filed
by CALIFORNIA VALLEY MIWOK TRIBE by MICHAEL BLACK,

LARRY ECHO HAWEK, KEN SALAZAR, {Rooney, Kenneth) Modified on
3/30/2011 (jf, ). (Entered: 03/29/2011)

103/29/201 1 16 { RESPONSE re 11 MOTION to Intervene filed by MICHAEL BLACK,
LARRY ECHO HAWK, KEN SALAZAR, (jf, ) (Entered: 03/30/2011)

03/30/2011 NOTICE OF CORRECTED DOCKET ENTRY: Document No. re 15
Memorandum was eniered in error and will be refiled by the clerk's office under

the correct category.(jf, ) (Entered: 03/30/2011)

03/30/2011 MINUTE ORDER: It is hereby ORDERED that the California Valley Miwek
' Tribe file by April 4, 2011 a reply in support of its motion to intervene. Signed
by Judge Richard W. Roberts on 3/30/11. (Jerwrl) (Entered: 03/30/2011)

03/31/2011 Set/Reset Deadlines: Plaintiff's Reply to Motion to Intervene due by 4/4/2011,
: (hs) (Entered: 03/31/2011)

(3/31/2011 17 | Consent MOTION for Extension of Time to File Response/Reply as to §
MOTION for Preliminary Injunction by MICHAEL BLACK, LARRY ECHO
HAWEK, KEN SALAZAR (Attachments; # 1 Text of Proposed Order)(Rooney,
Kenneth) {Entered: 03/31/2011) '

03/31/2011 18 | MOTION {for Extension of Time to Modify Briefing Schedule by
CALIFORNIA VALLEY MIWOK TRIBE (Attachments: # 1 Affidavit of

03/22/2011

=

_ https://ecf.ded.uscourts. gov/cgi-bin/DktRpt.pl7174497321805547-L_1_0-1 3/27/2013
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Robert A, Rosette, # 2 Text of Proposed‘ Order){Rosette, Robert) (Entered: .
03/31/2011)

04/01/2011 MINUTE ORDER: It is hereby ORDERED that the defendants' consent motion
17 for an extension of time be, and hereby is, GRANTED. Defendants'
opposition to plaintiffs’' motion for a preliminary injunction is due by April 5,
2011, and plaintiffs' reply is due by April 12, 2011, Signed by Judge Richard
W. Roberts on 4/1/11. (lcrwrl) (Entered: 04/01/2011)

04/01/2011 MINUTE ORDER: It is hereby ORDERED that the plaintiffs' consent motion 7
be, and hereby is, GRANTED, and Robeit J. Uram is admitted to appear pro
hac vice. Signed by Judge Richard W. Roberts on 4/1/11, (lerwrl) (Entered:

04/01/2011)

04/01/2011 19 [NOTICE OF WITHDRAWAL OF MOTION by. CALJFORNIA VALLEY
MIWOK TRIBE re 8 MOTION for Preliminary Injunction as Moot
{Attachments: # 1 Exhibit 2011 Decision){Goldberg, M.) (Entered: 04/01/201 1)

04/04/2011 Set/Reset Deadlines: Defendant's Response due by 4/5/20]1; Plaintiff's Reply
due by 4/12/2011. (hs) (Entered: 04/04/2011)

04/04/2011 20 | REPLY to opposition to motion re 11 MOTION to Intervene filed by
CALIFORNIA VALLEY MIWOK TRIBE. (Attachments: # 1 Affidavit of
Robert A. Rosette, # 2 Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # 5 Exhibit D, #
6 Exhibit E, # 7 Exhibit F, # 8 Exhibit G){Rosette, Robert) (Entered:
(4/04/2011)

04/07/2011 MINUTE ORDER: In light of the plaintiffs’ notice of withdrawal of their
motion for a preliminary injunction, it is hereby ORDERED that the California
Vailey Miwolk Tribe's motion 18 for an extensicn of time be, and hereby is,
DENIED as moot. Signed by Judge Rlcha:d W, Robcrts on 4:’7! ii, (lerwrl)

(Entered: 04/07/2011)

04/22/2011 21 | Second MOTION for Extension of Time to File Answer re 1 Complaint, by
e MICHAEL BLACK, LARRY ECHO HAWK, KEN SALAZAR (Attachments:
# 1 Text of Proposed Order){(Rooney, Kenneth) (Main Document 21 replaced

on 4/26/2011) (if, ). (Entered: 04/22/2011)

04/25/2011 MINUTE ORDER: It is hereby ORDERED that the defendants’ unopposed
motion 21 for an extension of time be, and hereby is, GRANTED. Defendants'
answer or other response to the complaint is due by May 27, 2011. Signed by
Judge Richard W. Roberts on 4/25/11. (lerwrl) (Entered: 04/25/2011)

04/25/2011 NOTICE OF ERROR re 21 Moticn for Extension of Time to File Answer;
emailed to kenneth.rooney@usdoj.gov, cc'd 8 associated attorneys ~- The PDF
file you docketed contained errors: 1. Incorrect header/caption/case number, 2,
Please refile document, 3. Entered in Error; please refile with correct case
number. {znmw, ) (Entered; 04/25/2011) '

04/26/2011 Set/Reset Deadlines: Answer/Response to the Complaint due by 5/27/2011. (hs)
(Entered: 04/26/2011)

(5/19/2011 22 | Joint MOTION fto Stay Litigation by ANTOINE AZEVEDO, MICHAEL
BLACK, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE,
https://ecf.dcd.uscourts .guvfcgi-binkatRpt.'ﬁl? 174497321805547-L_1_0-1 3/2712013
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LARRY ECHO HAWK, ANTONIA LOPEZ, MICHAEL MENDIBLES, KEN
SALAZAR, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN
WILSON (Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Text of
Proposed Order)(Goldberg, M.) (Entered: 05/19/2011}

05/25/2011,

MINUTE ORDER: It is hereby ORDERED that the parties' joint motion 22 to
stay be, and hereby is, GRANTED. The case is stayed and administratively
closed until July 7, 2011, by which date the parties shali file a joint, status report
and proposed order. Signed by Judge Richard W. Roberts on 5/25/11. (lerwr1}

(Entered: 05/25/2011})

07/07/2011

STATUS REPORT Regarding the Status of the Reconsidered Decision of the
Assistant Secretary - Indian Affairs and Motion for Extension of the Temporary
Stay of Litigation by MICHAEL BLACK, LARRY ECHO HAWK, KEN
SALAZAR. (Attachments: # 1 Plaintiffs' Proposed Order, # 2 Defendants’
Proposed Order)(Rooney, Kenneth) (Entered: 07/07/2011)

07/11/2011

ORDER; Granting Joint Motion for Temporary Stay of Litigation, Joint Status
Report due by 8/15/2011, Signed by Judge Richard W. Roberts on 7/11/2011.

(bs) (Entered: 07/11/2011)

08/12/2011

STATUS REPORT Regarding the Status of the Reconsidered Decision of the
Assistant Secretary - Indian Affairs and Unapposed Motion for Extension of the
Temporary Stay of Litigation by MICHAEL BLACK, LARRY ECHO HAWK,
KEN SALAZAR. {(Attachments: # 1 Text of Proposed Order)(Rooney,
Kenneth) (Entered: 08/12/2011)

08/15/2011

ORDER, Staying case until 09/02/11; Joint Status Report due by 9/2/2011. .
Signed by Judge Richard W, Roberts on 8/12/11. (See Order for detail) (gdf}
(Entered: 08/15/2011)

09/01/2011

STATUS REPORT AND PROPOSED ORDER REGARDING THE STATUS
OF THE RECONSIDERED DECISION OF THE ASSISTANT SECRETARY -
INDIAN AFFAIRS by ANTOINE AZEVEDO, CALIFORNIA VALLEY
MIWOK TRIBE, YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL
MENDIBLES, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN
WILSON. (Attachments: # 1 Text of Propesed Order){Goldberg, M.} (Entered:
09/01/2011)

| 09/0272011

NOTICE of Filing Emergency Supplement to Motion to Intervene by
CALIFORNIA VALLEY MIWOK TRIBE re 11 MOTION to Intervene
{Attachments: # 1 Exhibit A, # 2 Exhibit B)(Rosette, Robert) Modified on
9/6/2011 to correct document number (f, ). (Entered: 09/02/2011)

09/06/2011

RESPONSE re 28 Notice (Other) Emergency Supplement filed by ANTOINE
AZEVEDO, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE,
ANTONIA LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL, VELMA.
WHITEBEAR, EVELYN WILSON. (Attachments: # 1 Exhibit A)}Goldberg,
M.) (Entered: 09/06/2011)

09/09/2011

MINUTE ORDER: In light of the parties' September 1, 2011 joint status report,
it is hereby ORDERED that the parties submit by September 16, 2011 &
proposed order and joint status report proposing & schedule on which the case

https://ecf.dcd uscourts.gov/egi-bin/DktRpt.pi?174497321805547-L_1_0-1 3/27/2013
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should proceed. Signed by Judge Richard W. Roberts on 9/5/11. (lerwrl)
(Entered: 09/05/2011)

09/09/2011 Set/Reset Deadlines; Joint Status Report due by 9/16/2011 (hs) (Entered:
09/09/2011})

(9/13/2011 30 | STATUS REPORT (Joint) by ANTOINE AZEVEDO, MICHAEL BLACK,
CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE, LARRY ECHO
HAWK, ANTONIA LOPEZ, MICHAEL MENDIBLES, KEN SALAZAR,
TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN WILSON, (Goldberg,
M.) (Entered: 09/13/2011)

09/15/2011 31 | NOTICE of Proposed Order by ANTOINE AZEVEDO, MICHAEL BLACK,
CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE, LARRY ECHO
HAWK, ANTONIA LOPEZ, MICHAEL MENDIBLES, KEN SALAZAR,
TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN WILSON re 30
Status Report (Goldberg, M.) (Entered: 09/15/2011)

09/20/2011 MINUTE ORDER: In light of the parties’ September 13, 2011 joint status
report, it is hereby ORDERED that plaintiffs file amended complaint by
October 17, 2011, that defendants answer or otherwise respond to the first -
amended complaint and lodge the administrative record by December 1, 2011,
and that plaintiffs shall have 30 days to review the administrative record and
request supplementation or discovery. Signed by Judge Richard W. Roberts on
9/20/11. (lerwrl) (Entered: 09/20/2011)

FIRST AMENDED COMPLAINT against MICHAEL BLACK, LARRY
ECHO HAWK, KEN SALAZAR filed by MICHAEL MENDIBLES,
YAKIMA DIXIE, EVELYN WILSON, TRIBAL COUNCIL, ANTOINE
AZEVEDOQ, CALIFORNIA VALLEY MIWOK TRIBE, VELMA
WHITEBEAR, ANTONIA LOPEZ.(znmw, ) (Entered: 10/18/2011)

ADMINISTRATIVE RECORD Natice of Lodging by MICHAEL BLACK,
LARRY ECHO HAWK, KEN SALAZAR. (Attachments: # 1 Certificate of
Service)(Roaney, Kenneth) (Entered: 12/01/2011)

12/01/2011 14 | ANSWER to 32 Amended Complaint by MICHAEL BLACK, LARRY ECHO
HAWK, KEN SALAZAR. Related document: 32 Amended Complaint filed by
TRIBAL COUNCIL, ANTONIA LOPEZ, YAKIMA DIXIE, MICHAEL
MENDIBLES, CALIFORNIA VALLEY MIWOK TRIBE, EVELYN
WILSON, VELMA WHITEBEAR, ANTOINE AZEVEDO.(Rooney, Kcnneth)
(Entered: 12/01/2011}

12/13/2011 35 | Amended MOTION to Intervene by CALIFORNIA YALLEY MIWOK TRIBE
(Attachments: # ] Statement of Points and Authorities in Support of Proposed
Intervenor-Defendant's Motion For Leave to Intervene, # 2 Pmposed Order
Granting Proposed Intervenor-Defendant's Motion to Intervene, # 3 Motion to
Dismiss Plaintiffs' First Amended Complaint for Declaratory and Injunctive
Relief, # 4 Statement of Points and Authorities in Support of Intervenor-
Defendant's Motion to Dismiss, # 5 Declaration of Robert A, Rosette in Support
of Intervenor-Defendant's Motion to Dismiss, # 6 Exhibits A-R to Declaration
of Robert A. Rosette in Support of Motian to Dismiss, # 7 Proposed Order
Granting Intervenor-Defendant's Motion to Dismiss)(Rosette, Robert) (Entered:

10/17/2011

|L»J
>

12/01/2011

(P2
L3 ]

https://ecf.ded.uscourts.gov/cgi-bin/DktRpt.pl7174497321805547-L_1_0-1 3/27/2013
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12/13/2011)

12/13/2011 36 | MOTION to Expedite Consideration of Proposed Intervenor-Defendant's
Motion For Leave to Intervene As Defendant (related to Docket No. 35) by

'CALIFORNIA VALLEY MIWOK TRIBE (Attachments: # 1 Proposed Order
Granting Intervenor-Defendant's Motion to Expedite Motion For Leave to
Intervene As Defendant)(Rosette, Robert) (Entered: 12/13/2011)

12/13/2011 37 | AFFIDAVIT re 35 Amended MOTION to Intervene, 36 MOTION to Expedite
Consideration of Proposed Intervenor-Defendant's Motion For Leave o
Intervene As Defendant (related to Docket No. 35) MOTION to Expedite
Consideration of Proposed Intervenor-Defendant's Motion For Leave to
Intervene As Defendant (related to Docket No. 35) Declaration of Robert A.
Rosette in Support of Amended Motion For Leave to Intervene and Motion to
Expedite Consideration of Motion For Leave to Intervene by CALIFORNIA
VALLEY MIWOK TRIBE. (Attachments: # 1 Exhibits A-B to Declaration of
Robert A. Rosette in Support of Proposed Intervenor-Defendant's Motion to
Intervene and Motion to Expedite Consideration of Motion to Intervene)
(Rosette, Robert) (Entered: 12/13/2011)

12/28/2011 38 | Joint MOTION for Briefing Schedule for Cross Motions for Summary

{ Judgment by ANTOINE AZEVEDQ, MICHAEL BLACK, CALIFORNIA
VALLEY MIWOK TRIBE, YAKIMA DIXIE, LARRY ECHO HAWK,
ANTONIA LOPEZ, MICHAEL MENDIBLES, KEN SALAZAR, TRIBAL
COUNCIL, VELMA WHITEBEAR, EVELYN WILSON (Attachments: # 1
Text of Proposed Order)(Goldberg, M.} (Entered: 12/28/2011)

12/29/2011 39 | Memorandum in opposition to re 36 MOTION to Expedite Consideration of
Proposed Intervenor-Defendant's Motion For Leave to Intervene As Defendant
(related to Docket No. 35) MOTION to Expedite Consideration of Proposed
Intervenor-Defendant's Motion For Leave to Intervene As Defendant (related to
Docket No. 35) filed by ANTOINE AZEVEDO, CALIFORNIA VALLEY
MIWOK TRIBE, YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL
MENDIBLES, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN
WILSON. (Attachments: # 1 Text of Proposed Order)(Goidberg, M.) (Entered:
12/25/2011} :

12/29/2011 40 | Memorandum in opposition to re 35 Amended MOTION to Intervene filed by
ANTOINE AZEVEDOQ, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA
DIXIE, ANTONIA LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL,
VELMA WHITEBEAR, EVELYN WILSON. (Attachments: # | Text of
Proposed Order)(Goldberg, M.} (Entered: 12/29/2011)

01/03/2012 - |41 | Joint MOTION for Extension of Time to For Plaintiffs to Request

: Supplementation of the Administrative Record by ANTOINE AZEVEDQ,
MICHAEL BLACK, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA
DIXIE, LARRY ECHO HAWK, ANTONIA LOPEZ, MICHAEL
MENDIBLES, KEN SALAZAR, TRIBAL COUNCIL, VELMA -
WHITEBEAR, EYELYN WILSON (Attachments: # 1 Text of Proposed Order)
(Goldberg, M.} (Entered: 01/03/2012)

(1/09/2012 42 | REPLY to opposition to motion re 35 Amended MOTION to Intervene filed by

https:/fect.dcd. uscourts.gov/cgi-bin/DktRpt.pl7174497321803547-L_1_0-1 " 3/27/2013
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CALIFORNIA VALLEY MIWOX TRIBE. {(Rosette, Robert) (Entered:
01/05/2012)

01/09/2012 43 |REPLY to opposition to motion re 36 MOTION to Expedite Consideration of
Proposed Intervenor-Defendant’s Motion For Leave to Intervene As Defendant
(related to Docket No. 35) MOTION to Expedite Consideration of Proposed
Intervenor-Defendant's Motion For Leave to Intervene As Defendant (related to
Docket No. 35) filed by CALIFORNIA VALLEY MIWOK TRIBE. (Rosette,

Robert) (Entered: 01/09/2012)

01/10/2012 44 | NOTICE OF SUPPLEMENTATION OF ADMINISTRATIVE RECORD by
MICHAEL BLACK, LARRY ECHO HAWEK, KEN SATLAZAR re 33
Administrative Record (Attachments: # 1 Index to the Supplement of the
Administrative Record, # 2 Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # 5 Exhibit
D, # § Exhibit E, # 7 Exhibit F, # 8 Exhibit G, # 3 Exhibit H)(Rooney,
Kenne.th) (Entered: 013’10:’2012)

01/12/2012 45 | ERRATA Regarding Proposed Intervenor-Defendant’s Reply to Plaintifis’
Opposition to its Amended Motion to Intervene as Defendant by CALIRORNIA
VALLEY MIWOK TRIBE 42 Reply to opposition to Motion filed by
CALIFORNIA VALLEY MIWOK TRIBE. (Rosette, Robert) {Entered:;
01/12/2012)

01/17/2012 46 | Memorandum in opposition to re 38 Joint MOTION for Briefing Schedule for
Cross Motions for Summary Judgmenr filed by CALIFORNIA VALLEY

MIWOK TRIBE. (Rosette, Robert) {Entered: 01/17/2012)

02/16/2012 47 | Amended MOTION for Briefing Schedule (Joint Motion) for Briefing Schedule
Jor Cross Motions for Summary Judgment by ANTOINE AZEVEDO,
MICHAEL BLACK, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA
DIXIE, LARRY ECHO HAWK, ANTONIA LOPEZ, MICHAEL
MENDIBLES, KEN SALAZAR, TRIBAL COUNCIL, VELMA .
WHITEBEAR, EVELYN WILSON (Attachments: # 1 Text of Proposed Order)
(Goldberg, M.) (Entered: 02/16/2012)

02/29/2012 48 | Unopposed MOTION for Leave to Appear Pro Hac Vice :Attorney Name-
James F. Rusk, :Firm- Sheppard Mullin Richter & Hampton LLP, :Address- 4
Embarcadero Center, 17th Floor, San Francisco, CA 9411 1. Phone No. - 415-
774-3232, Fax No. - 415-434-3947 by ANTOINE AZEVEDO, CALIFORNIA
VALLEY MIWOK TRIBE, YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL-
MENDIBLES, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN
WILSON (Attachments; # 1 Exhibit Declaration of James F. Rusk, # 2 Text of
Proposed Order)(Goldberg, M.) (Entered: 02/29/2012)

03/02/2012 49 | MOTION for Summary Judgment by ANTOINE AZEVEDO, CALIFORNIA
VALLEY MIWOK TRIBE, YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL
MENDIBLES, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN
WILSON (Attachments: # 1 Attachment, # 2 Text of Proposed Order)
(Goldberg, M.) (Entered: 03/02/2012)

03/02/2012 50 | ENTERED IN ERROR..... MOTION for Leave to File Supplement to
Administrative Record by ANTOINE AZEVEDOQ, CALIFORNIA VALLEY
MIWOK TRIBE, YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL

https:/fecf.ded.usconrts, gov/egi-bin/DitR pt.pl?7174497321805547-L_1_0-1 3/2772013
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MENDIBLES, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN
WILSON (Attachments: # 1 Exhibit 1 Affidavit of Robert Uram, # 2 Exhibit 2
Affidavit of Velma WhiteBear, #-3 Text of Proposed Order}(Goldberg, M.)
Modified on 3/5/2012 (dr). (Entered: 03/02/2012)

03/02/2012 51 | MOTION for, Leave to File Supplement to Administrative Record by
ANTOINE AZEVEDOQ, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA
DIXIE, ANTONIA LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL,
VELMA WHITEBEAR, EVELYN WILSON (Attachments: # 1 Exhibit 1
Affidavit of Robert Uram, # 2 Exhibit 2 Affidavit of Velma WhiteBear, # 3
Text of Proposed Order)(Goldberg, M.) (Entered: 03/02/2012)

03/05/2012 NOTICE OF CORRECTED DOCKET ENTRY: re E MOTION for Leave to
File Supplement to Administrative Record was entered in error and counsel has
| refiled corrected documents as Docket Entry 51 (dr) (Entered: 03/05/2012)

0372172012 MINUTE ORDER: It is hereby ORDERED that the plaintiffs' unopposed
motion 48 be, and hereby is, GRANTED, and James F. Rusk is admitted to
appear pro hac vice, Signed by Judge Richard W, Roberts on 3/21/2012,
(lerwrl) (Entered; 03/21/2012)

03/26/2012 52 | MEMORANDUM OPINION AND ORDER graniing the proposed intervenor-

' defendant's amended motion 35 for leave to intervene as defendant, granting the
proposed intervenor-defendant’s motion 36 to expedite, granting nune pro tunc
the parties’ joint motion 41 to extend time for plaintiffs to request
supplementation of the administrative record, granting nunc pro tunc the pa:tics'
amended joint motion 47 for briefing schedule, denying as moot the parties’ -
joint motion 38 for briefing schedule, and ordermg, the parties and the
intervenor to meet and confer and file by Apnl 4, 2012 a joint status report and
proposed order reflecting deadlines for opposing and replying in support of the
intervenor's motion to dismiss and proposing any necessary amendments to the
briefing schedule for the parties’ cross motions for summary judgment. The
Clerk's Office is directed to DOCKET Exhibits 3 through 7 to the proposed
intervenor-defendant's amended motion 35 for leave to intervene as the
intervenor-defendant's Motion to Dismiss the Plaintiffs’ First Amended
Complaint. Signed by Judge Richard W. Roberts on 3/26/2012. (lerwrl)
(Entered: 03/26/2012) . ,

03/26/2012 53 | Consent MOTION for Leave to Appear Pro Hac Vice :Attomey Name- Saba
Bazzazieh, :Firm- Rosette, LLP, :Address- 565 W. Chandler Blvd., Suite. 212,
Chandler, AZ 85223. Phone No, - 480-889-8990. Fax No. - 480-889-8997 by
CALIFORNIA VALLEY MIWOK TRIBE (Rosette, Robert) (Entered:
03/26/2012)

03/26/2012 54 | NOTICE of Proposed Order Granting Consent Motion (o Admit Attorney Saba

" | Bazzazieh, Esq. Pro Hae Vice by CALIFORNIA VALLEY MIWOK TRIBE re
53 Consent MOTION for Leave to Appear Pro Hac Vice :Attorney Name- Saba
Bazzazieh, :Firm- Rosette, LLP, :Address- 565 W. Chandler Blvd., Suite 212,
Chandler, AZ 85225. Phone No. - 480-889-8990. Fax No. ~ 430-88%-8997
(Rosette, Robert} (Entered: 03/26/2012)

03/26/2012 58 | MOTION to Dismiss Plaintiffs’ First Amended Complaint for Declaratory and

https://ecf.dcd.uscourts.gov/egi-bin/DktRpt.pi?174497321805547-L_1_0-1 372712013
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Injunctive Relief by Intervenor-Defendant CALIFORNIA VALLEY MIWOK
TRIBE (Attachments: # 1 Declaration of Robert A. Rosette, # 2 Exhibit A-R to
Declaration of Robert A. Rosette, # 3 Text of Proposed Order)(jf, ) (Entered:

04/05/2012)

03/27/2012 55 | STATUS REPORT reflecting deadlines for briefing Intervenor's Motion to
Dismiss by MICHAEL BLACK, LARRY ECHO HAWK, KEN SALAZAR.

(Attachments: # 1 Text of Proposed Order)(Rooney, Kenneth) (Entered:
03/27/2012)

03/29/2012 56 | Cross MOTION for Summary Judgment by MICHAEL BLACK, LARRY
ECHO HAWK, KEN SALAZAR (Attachments: # 1 Memorandum in Support
of Federal Defendants' Cross-Motion for Summary Judgment, # 2 Text of
Proposed Order)(Rooney, Kenneth} (Entered: 03/29/2012)

03/29/2012 57 | RESPONSE re 51 MOTION for Leave to File Supplement to Administrative
Reéord filed by MICHAEL BLACK, LARRY ECHO HAWK, KEN
SALAZAR. (Rooney, Kenneth) (Entered: 03/29/2012)

04/16/2012 MINUTE ORDER: It is hereby ORDERED that the consent motion 53 be, and
hereby is, GRANTED and Saba Bazzazieh is admitted to appear pro hac vice,
Signed by Judge Richard W. Roberts on 4/12/2012. (lerwrl) (Entered:
04/16/2012)

04/16/2012 MINUTE ORDER: In light of the parties' March 27, 2012 status report, it is
hereby ORDERED that responses to the intervenor's motion to dismiss are due
April 20, 2012 and the intervenor's reply is due April 27, 2012. Signed by
Judge Richard W, Roberts on 4/12/2012, (lerwrl) (Entered: 04/16/2012)

04/17/2012 Set Deadlines: Responses due by 4/20/2012, Reply due by 4/27/2012, (hs)
(Entered: 04/17/2012)

04/20/2012 59 | Memorandum in opposition to re 38 MOTION to Dismiss filed by ANTOINE
AZEVEDO, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE,
ANTONIA LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL, VELMA
WHITEBEAR, EVELYN WILSON. (Goldberg, M.) (Entered: 04/20/2012}

04/20/2012 60 | RESPONSE re 58 MOTION to Dismiss filed by MICHAEL BLACK, LARRY
ECHO HAWK, KEN SALAZAR: (Attachments: # 1 Exhibit 1)(Rooney,
Kenneth) (Entered: 04/20/2012) o

04/27/2012 61 | REPLY to opposition to motion re 49 MOTION for Summary Judgment <filed
by ANTOINE AZEVEDO, CALIFORNIA VALLEY MIWOK TRIBE,
YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL MENDIBLES, TRIBAL
COUNCIL, VELMA WHITEBEAR, EVELYN WILSON. (Attachments; # I
Text of Proposed Order)(Goldberg, M.) Modified on 4/30/2012 (jf, ). (Entered:

04/27/2012)

04/27/2012 - 162 | REPLY to opposition to motion re 51 MOTION for Leave to File Supplement
to Administrative Record filed by ANTOINE AZEVEDO, CALIFORNIA
VALLEY MIWOK TRIBE, YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL
MENDIBLES, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN
WILSON. (Goldberg, M.) (Entered: 04/27/2012)

https:/fec.ded.uscourts.gov/cgi-bin/DktRpt.pl?174497321805547-L 1 _0-1 3/27/2013
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04/27/2012 63 {REPLY to opposition to motion re 38 MOTION to Dismiss Plaintiff’s First
Amended Complaint (Related to Dkt Nos. 58 and 60) filed by CALIFORNIA
VALLEY MIWOK TRIBE. (Rosette, Robert) (Entered: 04/27/2012)

04/27/2012 64 |REPLY to opposition to motion re 58 MOTION to Dismiss Plaintiffs' First
Amended Complaint (Related to Dit, Nos. 38 and 59) filed by CALIFORNIA
VALLEY MIWOK TRIBE. (Rosette, Robert) (Entered: 04/27/2012)

04/30/2012 NOTICE OF ERROR re 61 Reply to opposition to Motion; emailed to

: rgoldberg@sheppardmullin.com, cc'd 8 associated attorneys -- The PDF file
you docketed contained errors: 1, Two-part docket entry, 2. Please refite
document, 3. refile same pleading using the Opposition Event (jf, ) (Entered:
04/30/2012)

04/30/2012 65 | Memorandum in opposition to re 56 Cross MOTION for Summary Judgment
filed by ANTOINE AZEVEDQ, CALIFORNIA VALLEY MIWOK TRIBE,
YAKIMA DIXIE, ANTONIA LLOPEZ, MICHAEL MENDIBLES, TRIBAL
COUNCIL. (Attachments: # 1 Text of Proposccl Order)(Goldbcrg, M.)
(Entered: 04/30/2012)

05/11/2012 66 | NOTICE Filing and Service of Appendix of 33 Administrative Record
Documents Relied upon in Briefing on Intervenors’ Motion fo Dismiss by
ANTOINE AZEVEDO, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA
DIXIE, ANTONIA LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL,
VELMA WHITEBEAR, EVELYN WILSON (Attachments: # 1 Exhibit 1, #2
Exhibit 2)(Goldberg, M.) Modified on 5/14/2012 (i, }.-(Entered: 05/11/2012)

05/18/2012 67 | REPLY to opposition to motion re 56 Cross MOTION for Summary Judgment
filed by MICHAEL BLACK, LARRY ECHO HAWK KEN SALAZAR

(Rooney, Kenneth) (Entered: 05/18/2012)

06/01/2012 68 |'NOTICE by ANTOINE AZEVEDO, CALIFORNIA VALLEY MIWOK
TRIBE, YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL MENDIBLES,
TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN WILSON re 33
Administrative Record (Attachments; # 1 Exhibit 1 - Index to Appendix, # 2
Exhibit 2 Part 1, # 3 Exhibit 2 Part 2, # 4 Exhibit 2 Part 3, # 5 Exhibit 2 Part 4,
# 6 Exhibit 2 Part 5)(Goldberg, M.) (Entered: 06/01/2012)

06/01/2012 69 | ADMINISTRATIVE RECORD by ANTOINE AZEVEDQ, YAKIMA DIXIE,
ANTONIA LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL, VELMA
WHITEBEAR, EVELYN WILSON, (See Dokeet Entry 68 to view documnent).
(znmw, ) (Entered: 06/04/2012)

PACER Service Center
: , Transaction Receipt
03/27/2013 11:59:53 - |

TACER Login:||dj0699 Client Code: CVMT
Description:  [[Docket Report|[Search Criteria:||1:11-cv-00160-RWR

Billable Pages: {113 Cost: 1.30
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IN THE UNITED STATES DISTRICT COURT
- FOR THE DISTRICT OF COLUMBIA
Civil Division .

TI-IB CALIFORNIA VALLE‘.Y MIWOK
TRIBE,

11178 Shccp Ranch Road

Mountain Ranch, CA 95 246

THE TRIBAL COUNCIL,
11178 Sheep Ranch Rozd
Mountain Ranch, CA 95246°

YAKIMA DIXTE,
11178 Sheep Ranch Road
Mountain Ranch, CA 95246

VELMA WHITEBEAR,
213 Downing Drive
Galt, CA 95632

ANTONIA LOPEZ,
P.O. Box 1432
Jaclson, CA 95642

MICHAEL MENDIBLES,
P.0, Box 266
West Point, CA 95255

EVELYN WILSON,
4104 Blagen Blvd. ..
‘West Point, CA 95255

ANTONE AZEVEDO,
4001 Carricbee Ct, .
North Highlands, CA 95660

Yo

1|||

KEN SATAZAR, in his official capac1ty as
Secretary of the United States Dapartmcnt of the
Interior, :
United States Department of the Interior

1849 C Street, N.W.

‘Washington, D.C. 20240

LARRY RCHO HAWK, in his official capacity as
. Assistant Secretary-Indian Affeirs of the United
States Department of the Interior, - - .
Department of the Interior )
<1849 O Street, NNW,
Washington DC 20240

MICHAEL BLACK., in his afﬁcml capacity as

ctor of {

Case Nos 1:11-cv-00160-RWR
BHon. Richard W, Roberts .

o

CGGE - RJN - 001
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Case 1:11-cv-00180-RWR Document 32 Filed 10/17/11 Page 2 of 42

United States Department of the Interior,
Bursau of Indian Affairs .
MS-4606 .

1840 C Streét, N.W,

Washington, D.C. 20240

Defendants.

PLAINTIFI‘S’ FIRST AMENDED COI\{EE’LA.INT FOR DECLARATORY AND INJONCTIVE

RELIEF

' Plaiptiffs ask the Cotrt to vacate an erroneous decision of the Assistant Secretary — Indian
IAft‘airs for the United Stat;:IS Department of the ]_.nterilor (”Dcpaxtment‘.f) that arbitrarily limits the
_membership of & federally recognized Indian tribe to five people and disenfranchises 242 adult

members of the tribe plus _their_ children, without due Drocess aqd in violation of the Department's trust,
rcéponsibilitics to Indian h:iﬁcs an'd their members, Because the decision lmowingly recognizes a
tribal government based on & tribal document edopted without 1;hc 1cno;=xledge, pa.rticipatiar'm of consent

of the vast majority of the tribe's membars, it violates federa] law and must be'rcvc;rscd.

Plaintiffs Yekimg Dixie the Cali.fofuj a Velley Miwok Tribe {"ﬁbe"), an.d Tribe members
Velma Whitebear, Antama Lopez, Michael Mendibles, Evelyn Wilson and Antone Azevedo,
" individually and as members of the Tnbal Counneil ("Council®), therefore submit this First A.mencled .
.Complaint against the Defendants, Ken Salazn.r, Secretary of the Department, Lamry Echo Hawk, )
Assistﬁut Secretary~ Indian Adfairs ("AS-IA") of the Départment, and Michael Black, Dirsctor of the
Bureau of Indian .Affnirsl_("BlA") within the Department, and state and allt;._g_e: as follows: .

INTRODUCTION AND SUMMARY
L The Tribe is a federally recognized Indien tribe that was recognized around 1915 when
the United States purchased the Sheep Ranch Rencheria. for the benefit of & small band of Miwek:

'Indians living near Sheep Ranch, California, Tuday the Tribe has approximately 242.aduit members,
-
CBCC - RJN - ;102
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Case 1:11-cv-00160-RWR Document 32 Filed 10M7/11 Page 3 of 42

and spproximately 350 members under the age of 18, who are lineal descendants of the original 1915

members. _
2, In 1935, the Tribe voted to accept the Indian Rt_:oi:ga.r;ization Act of 1934 '('EIRA"),.
. which allowed triﬁes to assume the responsibility of self-government by adoptiné governing
documents and establishing a tribal government. The process of creafing a fribal gavemmeﬁt is kmown
a5 "organization," or sometirnes "reorganization." For tribes that heve accepted the JRA, organization
must comply with the substantive and pro;:-.cdural requirements of the IRA.,
3. Despite acccptmg the IR A, the Tribe has never organized itself, For many years 1ts
members mamtamcd only an informal Tribal commumty, although meny lived on the Rancherie at
* yaripus times or in rhe su.rroundmg area and mamtamed familial and community tes.

4, In 1598, af the BIA's urging, a women na.mcd Silvie Burley approachsd Yalcma Dixie,
“whom the BIA rccogni.;cd asa Triba.!. spokespcrson &t that time, Ms. Burley, a resident of 8~
neighboring Indian commuziity, E;'skcd to be enrolled into the Tribe along with hcr‘twc.n daughters and
her granddaughter (coliectively, the "Burloys"). -Thc ﬁIA arroneously told Mr, Dixie f.hat he had the
authonty to enroll the Bu.rle.ys into the Tribe, and he agrecd to do so. The BIA thercaﬂcr treuted the
Butleys as 'I‘nbal members, elthough their e.nm]lment was invalid without Tnbal consent.

5 Around September 1998, Mr. Dixie and Ms, Burley began discussions with the BLA
abnut prgamzmg the Tribe, The BIA emroneously told Mr. Dxxle. that the pcuple cnntled to partlcxpate
in the u:una.l cnrgamzanon of the Tribe were determined by a plan for dlstn'bunon of tribal assets that
had been approved in 1966 as part of an unsuccessful attempt to “termipate” the Tnbe under the ’
‘(faiifomia Raﬁchgria Act, The BIA concluded that th;esc people included MI.I Dixie, his brother
Melvin Dixie,l and the Burleys tby virtue of thei.r‘ purported enroliment), and that those individu.a]'s .

" were entitled to decide who else might participate in Tribal organization. This conclusion was and is

ingorrect.

CGOG - RJN - 003
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6, Contrary to the BIA's conclusion, all lineal descendants of the Tribe's original members
" (circe 1915) were rnembers of the Tribe in 1598 and wert entitled {o partlclpate in any orgamzatlon
effort. OF the Tribe’s currént members, at least 83 were alive and over the age of 18 in 1998 and were
-entitled to participate in any organization of the Tribe (thc #1998 Adnlt Members™). Other, now-
deceased mar;'nbers were also alive in 1998 and entitled to participate. . ‘ ’

' 7. The BIA suggested to Mr. Dixie that the Tribe form a general council ag an interim step
in order to manage itself until bit hed adopted 2 constitution and completed-the organization pmccss as
dcﬁned in the [RA, A general councll is & form of govcmmcnt co:ns:.stmg of aT.l of & tribe’s memibers.
Thc BIA supplied 2 resolution purporting fo create such a gcncral councll and M’.r Duue and Ms.

- Burley sigﬁed the resolation on Novcmbqr §, 1598 (thc_"1998 stoluﬁo'n"). The adopti_on of the 199§
Resolution was invalid. ) e
8. ' The Tribc‘ncvm: completed the organization ;;rocess that the 1998 Resolution was
i t.andcd to facilitate. A dispute erupted between Ms. Burley and Mr, Dixie over control of the
' crgamzanon process, with ‘both sxdes pursuing orgamzat[on under separate documents, |
9.° TheBIA re_le.c.ted cnnshtuhons that Ms. Bu:lcy submitted in the name of the Tribe in
1999,-2000, 2001 a.nd 2004 which essantla].ly would have hmlted Tribal membership to Mr Dixie, the
. Burteys and their dcsccndants The BIA, rcversmg thc eITOneous advice it prowdcdlvir Dixie in
1995, mformed Ms, Burley that orgamzatwn must m;clve 1113 enhre Tribal commumty, and it
identified a numbcr of ather people who must be allowed to participate; inciuding the lineal
descendants of historical Tribe members. Ms, Burlay responded by ﬁng a series.of admministrative’ _
appeals and federal court chellenges 'séck_ing to compel the BIA to rccoénize the Tribe as erganized
under her constitution and with her as its leader. "

10.  Ms. Burley's appeals culminated’in a 2006 decision by the federal district courf. for the

District of Columbia, which upheld the BIA's rejectlon of Ms. Burley's 2004 constitution. The court
i
CGUC - RJN - 604
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h;:ld that the IR A imposes fundamental requirements on tribal organization, including notice, a defined
process, and minimum levels of participation. California Valley Miwok Tribe v, Um:ied Stai:es, 424
F.Supp.2d 197 (D.D.C. Mar, 31, '2006). The federal government argued that the BIA has a "duty to
ensure that the interests of all tribe members are protected c‘iuring organization and that governing
‘do.cumen'rs reflect the wiil of a maj orh.ty of the Tribe's members," and the court agreed. Because the
BIA estimated that t.he_Triba.l comn';unit'y entitled'to participate in organization "may exceed 250

' n;émbcrs,_" while Ms. Burley hac{ involved only herself and her daughters, rcjcc;ﬁon o.f the Burley
constitution was consistent with the BIA's duty. | | ‘

11, The Courtof Appeals for the District of Columbia Circuit affirmed in a published ,
op.i.iﬁon, holding Lhalt, "Although [the Tribe], by its own admiss.ion, 'has a potential. meémbership of 250,
only Burley and her small group of supporters had 2 hand in adopliué her proposed constitution. This
sintimajoritaﬁa.n gambit deserves no stamp of api:nroval .from the Secretary." California Vailey Miwok
Tr:be v, Umred States, 515 F.3d 1262, 1267 (D.C. Cir. 2008) . S

- 12: . Following the district court's r.l::r.:mon1 in 2006 the BIA attcmpted to assist the Tnbc in
ideﬁlifying. its entire membersh.ip by asking descendents of the 19135 mcmb'egs to submit genealogies
showing their status as ].ineal dcscehda;nts of Historical Tribe members, Once the Jinen] descenda.nts
were 1dent11'1::d th“ BIlA pl&u.ned ta arrange 8 meeting so the members could proceed with Tribal
orgemznhon 1f they wished to do so. Ms. Burley filed administrative appeals; cssentmlly attemprmg to
Te-fitigate her prevzous position that the Tribe was already organized under.her leac.iershl.p. Those
appr;als sv.enl:u'ally led tg a.dccision on Angust 31, 2011 by the AS-IA (Exhibit "AM (the "August 31
Decision"). o ‘ |

13.  Inthe August 31 Decision, the AQ—IA fou.nd wlthout any explanation or support tbat

the mcmbcrshlp of the Tribe is limited to five : people. In doing so, ke'i gnored the ovemhelmmg

-5-
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evidence before him that the Tribe's membership currently includes 242 adult members and their

children, who ate lineal descendants of historical Tribe members.

14.  In the Angost 31 Decision, the AS-IA found that those fn.,'e people had established 2
~valid Tribal government under the 1998 Resolution. The 1998 Resolution was void ab initio as &
Tribal action and could no; be & valid goveming document because it wes gdc)ptgzd without notice to,
or'consent of, a vast majority of thé Tnbc and did not comply with the IR A . .

15, Inthe August 31 Decision, the AS IA explicitly re:pudmted ﬂl:ld falled to carry out the
BIA's duty to ensure that the interests of all Tnbal members ate protccted du:mg crgamzahon and that
the governing documents for the Tribe reflect the will of a majority of the members, as fequired by the
IRA and bi;idjng decisional jaw of this Circuit._.Th'c AS-IA has no suthority to do slo.

16. " The Angust 31 Dcclsmn cedes complete control of the Tribe to the Burléys and
. dcpnves Plamtlﬂ's and the Tnbc 8 othcr membcrs of fundamental nghts in vmlatmn of the U.8.

'Cunshtuhon, the Lucuan le Rights Act, the IRA, the Department's trust respon.mbxhty to thc Tnbe

and its mcmbers, and other'federal laws.

.TURISDICTION AND VENUE -
17. * This Court has _}unsdlctmn aver this acuon pursuant to 28 U.8.C. § 1331 becausc the

asserted ciazms arise under the Cons’ntutmn and laws of the Umtcd States, .
18. Ttus Court also hasgunsdlcnon over thls action pu.rsuaut to 28 USs.C. § 1361 in that the

Tribe seeks to compel officers and employees of the United States and its age.nmes to perform duties

owed to the Tribe.
19.‘ ' ThlS Court also has Junsdxctlon over ﬂns action pursuant to 28 U.S.C. § 1362 bccansc

thr: Tribe is an Inchan tribe duly recogmzcd by the Secretary of the Interior, a.ud the matter in -

controversy erises inder the Constitution, laws or treaties of thc United States.
-6~
CGCC - RUN - 008
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20.  Venue is proper in this Court undef 28U.8.C. § 13§1(e} becanse the Secretary, the AS-

14, the Director of the BIA, and the Deparhnent are lotated in thm district,

' 21, Judwla.l review of the agency action is authorized by the Adm;mstatwe Procedure Act

("APA"M, 5 US.C. §§ 702, 704 and 706. The AS-IA's decision is fn:_lal Bgency action under the APA .

mdzscFR.gzq@

22. * The requested declu:atery and mjunctxve relief is sutherzed by 28 U.S.C. §§ 2201-
.+ 2202, | ’
. 23, Plamtlﬁs have exhausted theLr admmxstrabve remedies and are not required fo pursue
adchtlonal ad:mmstratwe remcdles before seeking and obtaining judicial rehef :
24,  Anactual cese and controversy hag nrisen and now exists between the parties with
regard to the AS-TA's violations of the censtih:ltienai provisions, statutes and regulations cited herein,
' PARTIES '
25, Plamtrff Celifornia Valley Miwok Tribe, alse known 25 the "Sheep Ranch R.anchena," )
the "Sheep Ranch Rencheris of Me-Wk Iudm.ns of Cellforme,“ and the "Sheep Reneh Band of Me~
wulk Indians of the She€p Ranch R:mcher_m_,'f ig a federally {ecogmzed Indian tribe sitvated in Shesp
Ranth, California, in Calaveras County. The Tribe :consists of Indian members end their descendants,
and/or their Indian snccessors in interest, for whose benefit the United States acquired and created the
Sheep Ranch Rencheria. As of April 36, 2011, the membersh.ip of the Tribe consisted of 242 aduit '
members and thek childree ("Q.lrrent Lf:[embers;'). At least 83 members of the Tribe were glive and at
-least 18-yeers old on November 5, IEI?QB ["199:2;3 Adult Members").
26.  Plaintiff Yakima Dixie is the Traditienal Spokesperson, and the historical Cheitperson, .
of‘ the California Valley Miwok Tribe and a meraber ef its Tribal Council. Miwok tribes ese the term
"spokesperson” rather than "chief" te describe their tree.itional leaders, reflecting the Miwok tradition .

of consensus-based government.

CGCC- RJN - 0a7
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<27. ' Plaintiff Tribal Council is the legitimate governing body of the Tribe as recognized by a
maj onty of Tribal membezs. The Council consists of Mr. Dixie and Tnbc membars Velma ‘Mntebeax

Antonie Lopez, Michae] Mendibles, Bvelyn Wﬂson, Antone Azeveda, Slurley Wilson and Iva .

Cersoner,

28,  Plaintiffs Velma WhiteBear, Antonia Lopez, Michael Mendibles, Bvelyn Wilson and

Antone Azevedo are members of the Tribe and of the' Tribel Council. Each is a lineal descendant of 2

historical member-of members of the Tribe,

29,  Defendant Ken Salazar is the Secretary of the United States Department of the Interior,
Mr, Salezar is rcsponmble for the supervision of the vanous federal agencms and bureaus wnhm the .
Department, including the BIA. Mr, Salazer is an officer or empldyee of the United Slates and has a

du-cct statutory duty to can'y ouf the ;pxcwsmns of the IRA and otber re:leva.ut laws ‘Mr. Sala.zar is

sued in his official capacity only,
30,  Defendent Larry Echo Hawk is the AS-IA of the Dzpartment and head of the Bureau of

Indien Affairs. Mr Bcho Hawk issved the Augu.st 31 Decusmn that is challen gcd in this actlon. Mr

Echo Hawk is sued in his oﬁcml capacity on]y
31, Mrchael Black is the Director of the Bureau of Indian Affairs within the Deﬁa.rlment. _

Mr. l_E'.lﬁclc is responsible for the day-?;u-dsiy operations of ﬂ}ac BIA including its reletions with federaliy
xecogmzed Indlan trlbcs M.1 Black is sued in his ufﬁcml cepacity only. ‘
' RELEVANT FACTS
Tribal H.lstory and Membershlp
32. In 1915 a Umtcd Statcs Indian Service official discovered 2 smell chister of MJWok
Indlans living in or near Shecp Ranch Californie, which was & remnant of & once- larger band. I.n 1516

the United Stdtes purchasad approxlmatcly one acre of land near Sheep Ra.nch and created the Shcep
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Ranch Rancheria for the benefit of those Indians. The United States 'subse.qucntiy recognized the

Sheep Ranch Band of Me-wulk Indians as g federal Indian tribe.
33, The initial thembers of the Tribe were those listed in the 1915 Sheep Ranch Indien

census. Their names were: Peter Hodge, Annie Hodge, Malide Hodge, Lena Hodge, Tom Hodge,

Andy Hodge, Jeff bavis, Betsey Davis, Mrs, Limpey, John Tecumchey, Pinkey Tecumchey and

Mamy Duncan, Peter Hodge was their leader, -

34.  In 1935, the United States held an election in which Tribal members voted on whether
1.:0 accept or reject the applicatien of the IR A to the Tribc The United States 1935 IRA approved
votcr list for the 'Ihbc listed one Tnbe member: Jeff Daws '

35, ' The 1ndw1dua.ls listed in the 1915 Sheep Ra.uch Indian CENsus a.nd in the 1935 IRA
approved voter list for the Tribe were members of the Tribe. °

"36.  The lin'c‘al'descendanté of the individuals listed in the 1915 Sheep Ranch Indian c'i‘:_n.sus‘
a'nc'; in the 1035 IRA approved yoter list for the Tribe were, and are, mel.:nbera of the Tribe at all times
relevant to this ﬁﬁgaﬁon. ' .
| . The Indian Reorganization Act

‘37, . The Trihe voted to accept the IR A in 1935, -

38. The [R.A allows Indien tribes to "orgamzc," or form a tnhal govamment by adoptlng a
written constifution or other governing documents. Successful orgnmzahon a].lows g tnbe to est&bhsh
governimeni-t 0~govemmant relatmns with the Umted States and w1th state and local govemments -

39.  For Tribes that have accepted it, the IRA estabhshes pracedural and substa.nl;wc
requirements for organization. 'I.‘hese requirements .include notice, a defined process, and minimum
levels of part:clpahon by a tribe’s members, ‘

" 40, Under the IRA, the Secretary has a duty'to ensure that the Deparmlcnt rccogmzes cnly

a2 legitimate tribal government that reflects the participation and consent of e majority of the Tribe’s

0.
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membershif:. This duty is informed ané strengthened by the United States’ trust obligations to Indien
ixibes #nd their members. .
'The Callfornia Rancheria Act and Failure to Ternllinatelthe Tribe

41.  In 1958, Congress enacted the Califomia Rancheria Act, .which authorized the
Secfctary:to terminate the lands.and trugt status of enumerated Indian tribes on California Rancherias
‘ u.uﬁe:r certain cpndition.s. ’ B
" 42, . The Tribe wag never terrhinated pursuant to the California Rancheria Act. The United
. States has recognized the T;:ibe asb an Indian Tribe since its inception end continues to do so,

The Invalid 1998 Resolution ‘ |

43,  The 1998 Resolution recites that it was slgncd by a majority of the Tnbe 5 adult _'

membcrs Thnt ig incorrect. A “ma] onty" meens more then one-half Only two pcoplc signed the
199 Resolution. '

44, 'I'.hc 1998 Resolutwn identified fou: Tribal mexmbers who were adults in 1998 Ya.loma _
Dixic,-McIvi.n Dixie, Silvia Bu:ley and Rashel Raznor. Th.e 1998 Resolution did not state: that these
were the only members of the Tribe, It recited that that Tribe consis-teﬂ of "at least" those rr.:iembers
The identification of the Burleys .as members was mcorrect becausc Yalima Dixie did not have the
authority to em'oll ther into the Tribe without the consent of the Tribe's exmtmg members

45, * .The 1998 Adult Membcrs were 8150 members of the Tribe in November 1998 There
were also many other members m 1998 who have dled since Lhe.n. Exce:pt for Yakima Dixie, none of
the 1998 Adult members or the-now-deceased members signed the 1998 Resolution.

46, I;Ieithe:r Melvin Dixie nor any of the 1998 Adult Meml;;ers (except for Yakima Dixie) or
the now-deceased members received actus] or constructive.;, notice of the 1998 Resolution prior to ifs
ﬁdopﬂon or were provided with an opportunity to participate in the process of drafting or .'.‘fot-ing on the

. 1998 Resolution, Most or all of these members were living in the vicinity of the Sheep Ranch
-10-
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M

Rancheria in 1958, were rendily identifizble as Tribal members, and were known or should have been

_known to the BIA.

47, The 1998 Resolution was invalid and of no force and effect ]Jecausé it was edopted

_without notice to, perticipation by, or consent of 2 majority of the Tribe's adult members.

Burley Seeks Control of the Tribe _
48, ' Shortly aft_cr her ﬁurported enrollment, Ms. Burley soﬁght to talee control of the Tribe.

The 1998 Resolution named Mr, Dixie as the-Tribe's chairperson. But in April 1999, Burley claimed

that she was the Chairpersor. That claim was and is false.”

49:" Burley submitted proposed Tribel constifutions to-the BIA in 199.9, 2000 and 2001,

© The constitutions would have limited Tribal.membership to the Burleys, their descendants and, in

some cases, Mr. Dixie. No Tribal member except for the Burleys had.gmy part in the development or

ratification of these cohstitutions.

'50.  The BIA did not approve any of the constitutions that Burley submitted.

.'Ifhg BIA Rejects Burley’s 2004 C.onsﬁtuﬁon .
51. Burey submitted another propcs.cd constitution to the BIA in Fcb%-uar"y 2004, .
pul‘po;"tedl}’ fo demoﬁs&atc that the Tribe was already orgz.mized w1th t;:is. Burley as its leader,
52, Although Busley had acknowledged in foderal court iu 2002 that the Tribe had a
pote;ntial cii'iz.elnsl‘:ip gf “neari};' 250 pébp:lc,” her pra.po'sed‘:':onstimﬁon recognized onfy=ﬁve mer;fbers.

''53. Yo aMarch 26, 2004 letter to Burley, the BLA declined toapprove her latest

codstitution. The BIA explained that efforts to organize a Tribe must refloct the involvement of the

whole wibal community:
- Where a tribe that has not previously organized seeks to do so, BIA also hasa-
responsibility to determine that the organizational effort reflect the involvement of the
whole tribal community, We have not seen evidence that such general involvement

was attempted or has ocourred with the purported organization of yourtribe. ... To our
knowledge, the only persons of Indian descent involved in the tribe's organization

-11-
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efforts, were you and your two daughters . . .. Itis only after the greater tribal
community is initiaily identified that governing documents should be drafted and the
Tribe's base roll and membership criteria identified, .

The BIA's letter iflenﬁﬁcd several groups of Tribe members and segments of the tribal community

who should be involved in the initial organization affoi‘ts.

54. TheBlA's lértcr stated that "the BIA. does not yei view [the "I‘rlbe] to be a0 'organized'
Indjan Tribe" and that, becanse the Tribe ws;s unorganized, the BIA could no;: recognize Burley as the
Tribe's chairperson. _ _ | |

55 On February 11, 2005, the AS-IA ‘sent & lefter to M. Dixie and Burley in which he
rcit;:ratcd many of the decisions made in thé BIA's March 26, 2004 letter, The AS-IA stated:

In that [2004] letter, the BIA ‘made clear that the Federal government did not recognize
Ms. Burley as the tribal Chairman, . , . Until such time as the Tribe has organized, the
Federal government can recognize zo one, including yourself, as the tribal Chairman. I
encourage you . . . to contimue your efforts to organize the Tribe along the lines outlined
in the March 26, 2004 lettar so that the Tribe can become organized and enjoy the full
benefits of Federal recognition, The first step in organizing the Tribe is identifying -
puiative tribal members,’ o .

56, The AS-IA's 2005 letter made clear that the.BIA's Iejection c.'nf Ms. Burley's constitution

implicitly encompassed any and all triba} governing documents submitted prior to t;t!at date, and any

ﬁurported Tribal government created by any such documents: "In light of the BIA's letter of March 26,

2004 ;.. the BIA does not recognize any Tribal govemmént - (emphasis added).

57..  After the AS-IA's 2005bdctcrmi.natioﬁ, the BIA sougﬁ_t to work with Mr, Dixie's Tribal

" Council and the Tribe to complete the organization process. Mr. Dixie and the BIA invited Burley to

parti'cipate! but she again refused end instead filed suit challenging the AS-IA’s decision.-
The Distriet Court and Court of Appeals Uphoid the BIA's Declsion
58.  In April 2005, Burley filed suit in the federal district court for the District of Columbia,

in the neme of the Trbe. The suit challenged the BIA's rejection of the éonstitution submitted by

Burley and its refusal to récog:uize any governing documents or governing body of the Tribe. Burley

-12- 7
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sought a judgment ﬂ;at the Tribe had the inherent sovereign authority to adopt governing documents
outside af the IRA and that the Tribe was lawfully organized pursnaut to thet authority. Burley-did not
contest the BIA'S specific decision not to recognize her ag tj;le.Tribal Cl;airparsor;, .
59. The.: district court dis;nissed Burley's claims in March 2006. The court noted that the
. Burleys had submitted a constitution that “conferred tr.ibal membérship only upon them and their
descendants . . . [but] the government estimntes thet the greater ﬁibal commumnity, which should be ;
included in the organization proccss,. may exceed 250-members.” The c.ciurt found &-laé the Secretary
has "a rés;upﬁsibﬂity to ensure that [she] deals only with e tribal government that .actually represents
the mambelrs of a tribe" and tha£t.hc BIA has ;1 duty.to anéurc that the interests of all tribe members
an; protected; during uréani.zation and that goveming documents reflect the will of a maj ority of thc.
Tribe's :qer;nbcrs.'.' California Vailey Miwok Tribe, supra, 424 F.Supp-.id 157. This is true ¥whether
*.or not {a tribe] choose[s] to organize u.nde; the [RA. proceciurr:s [of section 476(e)]." The court found'
the BIA's decisions consistent with that duty, b
60. .Burl.ey chellenged fhe district court's decision, and the Court of Appeals for the District ° .
of Columbia Circuit afﬁrlt.néd. C'ah_‘;"omz‘a‘ Valley Miwok Trike, supra, 513 F.3d ].2_52. According to
the Court of Appeals, the rejection of the Burléy governmient and constitution Tutfilled a comerst:mc of. )
the United States’ trust obligation to Indian tribes: 1o’ *promote a_tribe's politicel integrity, which
includes ensuring that the will of tribal members is pot thwerted by rogue leaders when it comes to -
" decisions affecting federal benefits,” ' .
61. " The Court of Appeals further explained:

In Burley's view, the Secretary ias no role in determining whether & fribe has properly
organized itself . ... That cannot be. ... [Tihe Secretary has the power to manage "o
Indian affairs and aff matters arising out of Indian velations.” .. . The exercise of this
authority is especially vital when, as is the case here, the government ig determining
whether  fribe is organized, and the receipt of significant fedéral benefits turns on the -
decision. The Secretary suggests that her authority | . . includes the power to reject a
proposed copstitution that does not enjoy sufficient support from a tribe's membership.
Her suggestion is reasonable, particularly in light of the federal government's unique
trust obligation to Indian tribes. (Bmphasjs in originel.)

13-
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" The court concluded:

Althongh {the Tribs], by ite own admission, bas 2 potential membership of 250, only:
Burley and her small group of supporters had a hand in adopting her proposed
constitution. This antimajoritarian gambit deserves no stamp of approval from the

Secretary,

The Department’s Representations in Federal Court

62,  Initsbrief to the D.C. Circqit, the United States Dcﬁartmcnt of Justice, on behalf of the

Dcpartmcﬁt of the Interior, stated, inter alia:

[T)he Burley Government does not dispute that the vast rajority of the potential
mémbership of the Tribe did not have an opportunity fo participate in the election of
Burley as chairperson or in the adoption of the goyermment documents, Instead, the
Burley Government argues that BLA was required, under 25 U.S.C, § 476(h), to
. recopnize the Tribe a5 organized, and to recognize the Burley Government and its

- proffered govermning documents, notwithstanding this lack of participation. The district
court properly rejected this argument, reasoning that while Section 476(h) recognizes
the "ipherent sovereign power" of "each Indian fribe" to "adopt governing documents
under procedures other than those specified in" the IRA, Section 476(h) does not
eliminate the IRA's fequirements thet governing documents be ratified by a majority
vote of the adult members of the iribe, X .

63.  The United States further stated in its brief:

Section 476(k) does not impose a duty on BIA fo recognize a tribal government or
governing documents where, as here, they are adopted without the consent or
participation of 2 majority of the tribal community. Nothing in Section 476(h) suggests
. that Congress intended to alter the substantive standards that spply when a tribe seeks
to organize, including Section 476(a)(1)'s requirement that governing documents be
“ratified by a majority of adult members of the tribs." In addition, for an "Indian tribe"
to organize under the IRA, action by the tribe as & whole is required; action by an
wnrepresentative faction is insufficient. C .
The government added that “nqthing in Section 476(h) limits the Secretary’s broad euthority —
independent of the IRA — to ensure the legitimacy of any-purported tribal government that seeks to

. engage in that govemmeﬁt-to-govemment relationship with the United States” (emphasis added).

g4. The government.also stated in its brief that "the Burley Government [cannot] speak]]

for the Tribe in the exercise of [the Tribe's] sovereign power . . . because the undisputed facts show

-14-
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that the BUI],E}.' Government was slected, an'c]‘its govemning ,documt_:.nts adopted, by just three people
and without ﬂ'-LE pa.rticiplaﬁon of the vast maj Ol'il'):‘ of the potential members ﬁf the Tribe,"
| Mr. Dixie's Efforts to Organize the Tribe ‘
65.  While the Burleys were attempting to limit the T: ribs‘ to their immediate family, Mr.
Dixie and other Tribal members began to identify and bring together &ll of the Tribe's members.
Beginning in 2003, they held. open meetings of the T'ribefs membership en;:h month, which'have been
" held qvef since, .'I‘hey also formed the Tribal Council. . ‘

' 66. ' The Council met with the B]'.A in September 2003'and requcstcd that the BIA call an
election pursuant to the IRA 1o adopt a Tribal conshtutlon and establish government-to-government
reletions with the United States. The BIA did not acton the Couucll.‘s request but contmued to meet
regula:ly wlth Mr. Dixie and the Council to discuss efforts to organize the 'I‘nbe

57. - With the support and participation of the Tribe's mﬂmbcrs the Tribal Councll has met
approx:mately every other month since its formation to dlscu;s Tribal pohcy, cnact resolutions, aﬂd
conduct other Tribal busuess The Conneil has mads great. strides in rebuilding a funchomng Tnbal
communlty Sincé at Jeast 2004 thc Tribe end its members have- engaged ina varlety of cultural,
‘religious, economic a.nd sodial activities thal: benefit the full Tribal membcrsh_\p, srrengt'nen the Tribal
community and restore historic ties with the 1a:ger Indian cammumty Tribal activities inclnde:

a, The Tnbc intervenes in child custndy prncecdmgs under the [ndian Chlld
: Weli‘are Act, on behalf of children of Tnbc mcmbers "In those cases where a chﬂd is removed from its

' family, the Tribe seeksto have the chlld plac d with an Indmn family or a family with ties to I.ndxan

traditions, so that the child is not dcpnved of lts cultural hantaga and nlace-. in the Indla.n community,

Burley has opposed the: Tribe's efforts in these cases,

»

b. The California Native American Hentage Commission has*:e.cogmz\.d the

Tribe's Cultural Preservation Comm'ittee. Several Trbe members have been tra@nr:d-to serve g
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cultural monitors on behalf of the Tribe and have performed monitoring at construction sites that may |
affect Native American cultural and religious artifects. . | ‘ o
¢.  The Tribe participates, ,;vith other Miwok tribes, in an intertribal Miwak
Language Rcstofatinn Group that teaches the Miwol Iahguagc to younger tribe membeﬁs strthat the
language and the trbal traditions are not lost. Plaintiff Evelyn Wilson is the senior Miwol: member
who still speaks the Miwok languagc . .
d. The Sheep Ranch Rancheria Me-wuk Dancers ("Merwuk Dancers™), a

| carcﬁ:;oﬁjai Ind.ian‘ dance and culfural preservetion group, reptjcsent the Trib:: at native American

events throughout California. Tribe members Gilbeﬁ Ramirez and his son Pete Ramirez organized the

Me-wuk Da.nccrs group at the request of Tribal elders. The Me-wuk Dancers play an important role in

presemng the'. language, m.tlm.ral identity and rehgmus traditions of the Tribe.

e.  The 'I‘nbe has heen negotiating with the United States Forest Service ("USFS ”)
regarding construction of & tradmonal Indien "brush housc" on USFS land near the Tribe's anccsu-al
wliagc 4 brush house is an opun-roafed buﬂdmg for cnnducu.ng dances aud othcr trad1l:10na1

ceremonies. It is e key element in Indian cultural and religious traditions, equivelent to 2 tribe's

church. _ _
f. Smce 2004, the Tnbe. has been partlclpatmg in the Celaveras Healrhy I.rupact X

‘ Products Solutions project ("CHIPS"), ] commumty supported project tha.t sceks to reduce vnldfu‘e
bazards to local ccmmumtles while providing economic opportunity for Iocai workers, CHIPS
received @ grant ﬁ'om the United States Departmenf of Agriculture in 2007 to"support relraining for
workers to participate in new jobs within the forestry and vegetation confrol industry. Among other
things, CHIPS has trained Native American workers, including Triba'memb.ers; to perform restoration

_ work on federal lands that contain sensitive Native American heritage 1ESOUTCES,
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E. Through CHIPS and the Amador-Calaveras Consensus Group ("ACCG"), a
community coalition, the Tribe has been engaged in efforts to participate in the USFS Collaborative
Fores‘t Landscape Restoration Program ("dFLRP"). Partiéipation in the CFLRP would allow local
waorkers to work with the USFS a_:;d Bures of Lmd Management ("BLM") on landgcape restoration
and forest stev;'ardship prc.rjects. In particular, the USF S'is' se_cldﬁ g Native American crews (such as
those trained 'by. CH]PS) to participate in programs to reintroduce ﬁre as & management technique on .

foderel lands-with sensitive Native American heritage resources, The participation of the Tribe is

important to the success of the community's CFLRP proposal,

b Tribe members gati:lcr certain material.s, such as raptor feat!:le;rs, that are peéded
for cult:u.r.al and mI}éious ccremoﬁies. Orly membérs of Indian tribes can-lie'ga.lly possess these
Meterials. Tribe members also gather materials, such as ﬁaﬁv% plants ;:_nd willow roots, used in
t;aditio'ngi c:rzi'fts such as basket weaving, and offer classes 1’1; those r:rélfts to ensure that the sldlls are
nof lt.JSt. ‘ ‘ .
" 5 The Tribe parécipat;s in. the ennual Salmon Distribution Project in which it
‘obtains several %on;a of frssh salmen from the Oroville Dam hatchery and distributes it to Tribe -
mernbers, .

A T];e'Ti:ibe is involved in Indian heslth services, exergency services and food
distribution programs; including the MACT Indian health services program, that benefit merabers of .
the Tribe and other Indiag tribes. : | '

68, In2006, the ’fﬂbal Council adopted a Tribal constitution, which estaﬁlisiled that the -
Tribe's first prior‘ity ;was to identify and en.rr:lll ell Tribal ;r'lez;:lbcrs——i.e., thqjsc' who are Iineal
descendants of one or more historical merntliers of the Tribe, as documented by personal gen'ealogit.:s,
birth recoxds and other dodurnents. Under the Com:;cil_'s leadership, the Tribe has identified sever:al

- hundred members who wish to p‘articipate in the organization of the Tribe. The Tribal roster as of
17
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April 30, 2011, consists of 242 adult members and approximately 350 ohildren under the age of 18,
.Each of these members is 2 lineal descendant of ene or more historical_ members of the Tribe, as
documented by personal genealagies, birth records and other records,

§9.  Since 2006, the members of the Tribe have devoted countless hours to draﬂiné a
revised oonstétuﬁonﬂ:.rough an open and tram;parent process. The eonteots of the eonstitut;on have
been.read and debated in many Tribal meetings, ineloding speciel meekngs called speeiﬁeaify for that
purpose. All such. meefings were open fo the entire Tribel community, The Tribe has provided ;‘Jle
Burieys with notiee auo an o;:portunity to 'pa.rtiei‘pate, but Ithey refused to do so. | |

“70.  On July 26, 2011, the Tribe adopted Resolution 2011-07-16(5), establishing an Election
Committee and providing for vater regish‘ation in grder to facilitate & Trib ai elebtion to adopt and
ralify the revised constu:utlon The Tribe prov1ded the Assistant Secretary e.nd the BLA with nouce of
Resoluuon 2011 -07-16(b} and of its intent to hold an clecoon The only aciion Lhat re.mams to
. compiete the Tribal orgamzatlon proceas is ﬁnal ratlﬁcanon end adoption of the constituhon by the
entire Tribal membership. The Tribe pians on holdmg an eleehon for that purpose, consistent with the
The BIA Attempts to Assist the Tr1he In Organlz:mg

7 I On November fi, 2006, after The district court had’ dlsmissed Bu.rley s claims, the BIA
informed Ms. Bu.rley tl:.at it would asmst the Tribe in orgamzmg accordmg to majoriterian principles, .
gonsistent with the decisions upheld by the court.

72, Ms Burley appeeled the Superintendent's November 6, 2006 decision to the BIA'
Pacific Regional Director, On April 2, 2007, the Regwnal Direotor affirmed the decision and
remanded the matter baek to the Superintendent to mpiement the actions mentioned in fhe
November 6, 2006 dGClSlDEL The Regional Director wrote "We believe the mein purpose [of the’

November 6, 2006 decision] was to assist the Tribe in jdentifying the whole commu.oity, the ‘putative’
-18-
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group, who would be entitled to pa.rticip‘ate‘ _i_ln the Tribe's efforts to organize & government that will
represent the Tribe as a whole. . .. It is our belief that until the Tril?e bhas identified the ‘putative’
group, the Tribe will not have & solid foundation upo:; which to b.uild 2 gtable government."

73.  On April 10 and April 17, 2007, the BIA published public notice of AR upcoming
mcatiné to organize the Tribe. The notice requested that Putative Members submit doéu:;ne.ntation of
their membership claim to the BIA (e.g., personal genealogies). The public noﬁcc defined the Putative -
Memb ers as lineal descendents of: (1) individuals Ii.sted on tIJ;: 1915 India:n: Census of Shesp-ranch
Indians; (2) indivx:duals listed as eligible voters on the federal governmcnt;s 1935 IRA voting list for
the Rancheria; and (3) individuals listed on the plan for dis:tributinn of the essets of Shéep Ranch
Rancherie (which Lucluded only Mabel Hodge Dme) '

74, . Accorumg to the BIA, approximately 580 persons submitted personal genealogles to
the BIA in response 1o the April 2007 public notices, Plaintiffé Veima Whitebear, Antonia Lopez,
Michael Mendibles, Evelyn Wilson and Antone A_zavédo_each submitted ge,ﬁca.logies and other .

) dccumentatioﬁ to tJ;.e BIA in response fo tl.Je public no[:iccs; None of the Bﬁlcys submitted
docut_ne:{ta.tiozi in .responéc to the public notices. The BIA has noé reiensed th.e genealogies or the
-results of its analysis of the informnation submi‘ttcd.‘ The Tribe has scparatc_:.ly obtained genealogies

' %Emm each of its members. _ . ‘

. ) Burley Attempfs. to Re-Liflgate Her Claims Before the Board -
75.  Burley appealed the Regional Director's April 2, 2007 deéisim:g to the Interior Board of

Indien Appeals, - '

76, InJenuary 2010, the Board decided Burley's appeal. The Board recognized that the’

AS-IA's February 11, 2005 decision and thé ensuing federal litigation had already finelly determined

the followmg issues: (1) thet the BIA did not recogmze the Tribe as helng organized; (2) that the BIA

&id nol recopnize any tribal government that rcprcsents the Tribe; (3) that the Tribe’s mambcrshlp was
-1%-
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not necessarily limited to the Qurley_s end Yakime Prixie; and (4) that the BIA had en obligation to-

‘ _ ensure that a “greater fribel community” was allpwed to participate in organizing the Tribe. The *
Board recognized that, to the extent Bu.rlei,"s appeal attempted to relitigate those issues, it bad no
jurisdiction ove:r her claims. Accordingly, the Boe;Id fiismiSScd all of Burley's claims (including those
' c_laiins not discussed here), except for a single, nm;rov?' issue.

77.  According to the Board, the Burley ap.pcal raised a solitary issue that had not already
been decided'by the AS;Lk: the ;':rqcess for decidiﬁg "whe BIA will'rccog-nize, individually and
collectively, as members of the 'gre:ater fribal community’ thz;t BIA believes must be allowed to
participate in the general council meeting of the Tribe for arganizational purposes.”" The Board
‘ erroneously characterized this asa "tribal enrollment dispute,” .becaus_é it failed to recognize that the
linesl descendants of historical Tribal members are already Tribal members s.nc.l therefors that the
BIA's 2007 proposed &ssist_ance: with Tribal organization would not confer membership on these
pl:oﬂc: Becausc it lacks jutisdiction over “en.rollr:;:lcnt disputes,” the Board referred the issue fo the
_ AS-IA for resolution. |
‘ ' The AS;IA’S Augu.st 31 Decisiuﬁ

'?8 . The AS—IA' issned bis initial decision in the Burln;y a.épeaf on Dt_a-,ccmbcr 22, 2010,
Plaintiffs challenged the Deceinbér 22 Decision before this Court, and the AS-LA' withdrew the
;icr.l:ision on April 1, 2011 The AS-IA stated in his April T letter thet he plenned to issue e new
decision.” |

79, On April 6, 2011, in a related Califomia state court pr(;cccding; attorneys for Ms.
E:urlcy stated in open court that they had been informed'that the AS-IA planned to issue a new

decision reaffirming the substance of the December 22 Decision and making that decision invulnerable

to le.gal challenge.
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' 80,  Afwer briefing by Ms. Burley and the Plaiatiffs, the AS-IA issued his August 31

. Decision on August 31,2011,

81,  Inthe Augpst 31 Declslon, the AS-LA reached substannaﬂy the same conclusions &5 hc
had in his December 22 Decision, again purporting to decide 155ues iong settled and not subject to
further appeal Contrary to the Court of Appeals ruling, the AS-IA declared that the Tribe can |

' organize itself w;thout complying with the JRA; that the Tribe has a]:cady established & vahd
govemment u.nder the 19098 Rcsolution, which was signed by only two people; and that the Umted
States must carry on government-to-govemnment relations with Burle.yl‘s anti-majoritarian cou.nc.:i.l. In
addition, the AS-IA grossly exceeded his authority over Tribal matters by purporting to determiné thet
the membership of the Tribe is lmmted to five people, end by erroneously cha:actenzmg the other 242
members of the Tribe as "potential," rathe.r than actual, members,’ .

. Consequences of the Secretary’s Unlawful Demsmn )

" 82, As a rcsult of the AS-LA’s unlawful August 31 Demsmn, tbe Pleintiffs havc suffered
and wlﬁ contmuc to suffer Efeat injury, mcludmg but not limited to the fo]lowmg
83. Plaintiffs have been and will be denied the benefits of Tribe membe;ship.

2. ) The Augu:st 31 Decision finds that "the citizenship of the [Tribe] consists sclely
of Yakims Dixie, Silvia Burley, Rashel Reznor, Anjelics Peulk, and Tristien Wallate," Thus,
individuat Plai.ntifis (e)’:ccpt for Mr Dixie) ere dcn.ied meml:;ership in the Tribe by the decision.
Demal of Tiibal membership is a violation of ﬁmdamental rights,

b. The August 31 Decision gives the Bu.rlcys complete control over Tribal
membership and governance, inciuding the power to exchude Mz, Dixie from membcrs]lnlp. The

Burleys have elready purported to disenroll Mr. Dixie onee, in 2005, although it purp'orted to re-enroli

himm in 2009 for Htigation purposes,

! Reznor, Paulk and Wallace are Burley's daughf;:rs and granddaugh'tar,_rcspeptiﬁcly. .
~21-
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g4, ‘ As 1 result of the August 31 Decision, Plaintiffs are denied their rightful plnce in the
la:ger Indian commumty end culture, . '
85.  As aresult of the August 31 Decision, Plaintiffs are not and will not be eligible o
receive federal health, education and other benefits prnvided to members of recognized Indian Tribes,
86. As aresult’ of the August K DBGISIDD, Plaintiffs have been and will be denied the - |
opportumty to participete in the organization and governance ofthe Tnbe
" Because the August 31 Demsmn erroneously ﬁnds that individual Plamnﬁ's
(except for Mr. Dixit) are not members of the Tribe, it denies deny them any Tole in the organization
of the Tnbe Indeed, the August 31 Decision spsmﬁcally finds that none of the Tribe's members
except for the Bu:leys and lv.[r Dixie havc any cthzenshap rights, mcludmg the right to parhczpate: in
the Tribe's govemmcnt '
b, The August 31 Dec:smn finds that the Tnbe “is not required to ‘orgamzc in’
accord with the procedures of the IRA" and that its genr_:rai_ council as de.nn;d under the 1998
Resolution is :'vcstcd wlt‘n the full au‘thority of the Tribe, and may conduct the Ileil‘rangc of
govemmenf—to-govemment relations with the United 'State.s." Becanse the Deciéipn disavows any' '
rcquusment that the Tnbe: form & government that is represcntatwe of its entire membcrshlp, nmthcr
Plamhffs nor any of the Tnbe 5 othcr members wﬂl ever heve the opportunity to pa.rtmpate in the
Trbe's self-government,
87. By denying Plaintiffs' membc_rshij: in t].1c Tribe a.nd. recognizing the Burley govemméut
under the 1998 Resolution, the Angust 31 Dacision strips the Tribal Council of legitimacy and

mtmferes with the vitel programs that the Council has e:stabhshcd to benefit the Tribe and its members,

' strzngthcn Tribal culturc and tradmons and restore Tribal ties Wlth the Jarger Native Amcncan

community.

22—
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88. The August'31 Decision, if upheld by the Court, could prov;de a basis for allowing
Burley to divert funds held in trust for the Tribe by the State of Califomia, Beginning m 1993, Burley ,
represented to the Catifornia Gambling Control Commission (“Comﬁission") that she was the
authorized repx:cscntatfve of the Tribe and entitled to collect fimds paid by the state to tribes that do not
operate casinos or-gam}né devices. Burley rsc.aived millions of dollars from the Commission, which
were meant for the Trii:c, between 1998 anq’ 2005 (the "State. Funds™). -

a, None of the Plaintiffs received any' of the State Funds. ‘The Plaiﬁtiffs do not

inow of any members of the Tﬁbc who received or benefited from ﬁny of the State Funds except for
Burley and her imniediaté family, The Plaintiffs do not know of any prégram_s fﬁr the benefit of the .

Tribe' or its mernbers that were created or supported with the Funds,

" b In 2005, the Commmsmn ceased dlsmbutmn of the State Fu.nds fo Burley on the
_ground that the federal govemmeut did not recognize her es the apprupnate rep::esantahve ofthe
'_I‘n'.br.. Burley has filed litigation in California Suﬁgrior Cowrt, geeki.ug to compel the Commission to
resume distribution of the State Funds to her, including app‘roxh'n_ately‘.‘f;?.S mjlliqn of the Stz?tc Funds
that the Commission has withheld since ZQOS. See California Valley Miwok Tribe v, California
Gami;ﬁing Control C;'Jmmi.s.s"ian,_Nn. .'3.'?~2008-'0l]075326 {(Sup. Ct. San Dieg;n). Burley seeks to
introduce the August ;‘al Decision hs evidence thet she is entitled to receive the State Funds.
o c ©  If Burley receives the Stal:e Fu.nds Mr, Dixie angd the mcmbers of the Tribal
Council will be dcmed the bcnaﬁt of the State Funds, because the State of Cahfum;a has no control
over the use of the State Funds once they are paid o a tribe. ‘
d, If Ms, Burley receives the State Funds, the Tribe will be denied the Fuads,
because Ms. Burley is not a legitimate repreéantativc of the Tribe. -. ‘
89.  The August31 Decision will allow Burley to aivert federal funds infended for the

"Tribe, Beginning in 1}999, and Icontinuing through 2007, Burléy recsived federal grant money
~23-
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intended for the Tribe, based o;: ber representation that she was an authorized representative of the
Tribe. The grant money was provided through e “gelf-determination contract” pursuant to the Indian
" Self Dctcrmmahon and Bducar.lon Assistance Act 25U.8. C. § 450 &f seq. ("PL 63 8”) to assist the

" Tribe in organizing under the IRA, Burley received as much as $400,000 to $600,000 per year. undcr

ttns contract.

) o Burley did not use the Pi. 638 funds to organize the Tribe consistent with the
IRA. Instead, she .sought to disenﬁanchise J:Plaintifﬂ; and other members of the Tribal c:t.)rumunjty and
to secure the benefits of Tnbc mcmbcrship only for hcrseif and her immediate famxly
b. The BIA prcwous]y indicated its jntent, based on the AS-IA's Decembar 22
Deczszon, to enter into 2 new PL 638 contract with the Burlcys If the August 31 Decision is allowed to
stand, the Tnbe will be denied its nghtful use of the PL 638 funds, because thase funds will be paidto -

Burley and her 1].Iegmmate govcmment instead,

FIRST CAUSE OF ACTION

(Arh:trary and Caprlcmus Agency Action in Vigldtion of the AZPA)
90. . Plaintiffs re-allege the above paregrephs and incorporate those parag:raphs herein as if

* set forth in full,

91,  The APA provides thate court must hold unlawful and set aside agericy action that is
“grhitrary, capricious, ai abuse of discretion, or otherwise not in accordance with Jaw.” 5 U.S.C.

§706(2)(A). -
92,  The AS-IA’s August 31 Decision constitutes “final agenr':y acHon.”
93,  The August 31 Decision violates APA section 706(2)(A)Ibecausc it ﬁ.nlawfully

rcdpened and addressed issues not within the scope or jurisdiction of the Board appeal from which the

decision arose.
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04,  The Auvgust 31 Decision violates APA section 706(2)(A) because, without reasoned
decision making or foundation in the record, it re_;.rcfses judicially approved, longstanding Department
policy and prior Department clietenninationls regarding the status of the Tribe, the B'urlcy government,
the application of the IRA to the Tnbe, and tha Dcpartmcnt's ohlzgahcn to ensure that it deals only

v.rith legitimate rcprcscntat:ves of a tribe's members.

- 95,  The Augnst 31 Dccis{on violates APA section 706(2)(A) because the agency failed to

consider the Plaintiffs' legitimate reliance on Defendants' prior interpretations of their governing

_ statutes, _
96. The August 31 Decisinn violates APA section 706(2)(A) because it is unsupported by :

substantial evidence in the record before the agency.

97.. The August 31 Demsmn ig a.roztrary and capncmus am abuse of dxscrcnon, or otherwise
not in accordance with law because BIA faited to'ca.rry out its duty to gpsure that the interests of all
Trzbal members were protected: durmg the pmcess for orgenizing the Tribe and choosing its

' leadership, and to ensure that the govermng docu.mcnts for the Tribe reflect the will of & ma_] ority of

such members.

98.  The August 31 Decision violates APA section 706(2)(A) because itis precluded by the

doctrine of res judicata. -

99, The Angust 31 Decision violates APA secuon 706(2)(A) because it is barred by the

dootrine of Judm:al estoppel,

100. The August 31 Decision violates APA section 706(2)(4) because it is barred by the -

" doctrine of litigation estoppcl

101. The August 31 Demslon violates APA. section 706(2)(A) because itis inconsistent with

the IR A.
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102, The August 31 Decision violates APA section 706(2)(A) because it concludes tbat.the
Tribe only has five members, relies on the 1998 Resolution which is invalid b_ccnusé‘it was not
adoptéci by & majority of the Tribe's members, and relies on an enrollment of the Burleys into the Tribe
which was not approved by a majority of the Tribe's members. ‘

’ 103. The. August 31 Decision violates A?A section 706(2)(A) because it abdicates.tha
Sccretary'é fiduciary duty to the Tribe and it members, Under the IRA, the Secretary has a duty to
ensure that the Department rccogmzes only a legitimate tribal govem.ment that reflects the
partlmpatmn of & majority of the Tribe's membershlp In addition, under section 4507 of PL 638, the
Secretary has a_ ﬁduciary‘dury to ensure that eny tribal’ orga.mzahon that receives federal funds to .
sui:npbrt tt:ibal govem'mer;t, progre:ltgs and ser.'.;ices.actualiy uses those funds to prmfide services and

" assistance fo the tribe's mf;mbe:rs in g fair and uniform manner. | ‘

. 104, " The August 31 Decision is arbitrery and cépricions because the AS-IA failedto .

" consider rsleva:nt‘ evidence bearing on the issues before him and ignored evidence contradicting his

posmon This evzdauce includes, but is mot Limited to: ' ' |

a ° - Personal genealogies ‘and othcr information submitted to the BIA in response to
the BIA's 2007 public notice regardmg Tn_bal Drggmzatmn, which demenstrate

that there are currentty several hundred adult me:élbcrs of the Tribe; -

b The Tr_ibé‘é current roster of adult members submitted with Plaintiffy’ May 3;
2011 brefing, which demonstrates that there are currently several mndred adult

" members of the Tribe;

_c.  Information showing that the 1998 Resolution was adopted without the
participation or consent of a major.iry of the Tribe's adult members at that time;

and
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4.~ Bvidence of iregularities ahd improprieties in Burley's attempt fo displace Mr,

Dixie as Tribal chairperson and take control of the Tribe for herself.

105, The August 31 Decision violates APA se;:tion T06(2)(A) bccaus.c, on information and
bclief, the' AS-I4 and pcrsonmlal invelved in the dc;sis:ional process for the August 31 Degision cnéaged :
in improper ex parte contacts with representatives of Ms. Burlcy prior {0 the issuence of the August 31
Decision, and prejudged the issues i;wolv.eii in the August 31 Decision, in violation of the

' Depafhncnt's regulations at 43 C.F.R. Part 4, ineluding 43 C.F.R. section 4.27.
“106. The August 31 Decision violates APA section "?06(2)(}&)' because, on infermation and
belief, tixc AS-TA and pérsonncl involved in the d:.:cisional process for the August 31 Decision engaged
. in. improper ex parte contacts prior to the issuance of the August 31 Decision with ’BI.A employees or
rep_rese.ntaﬁves who representeﬁ the BIA in Ms. Burley's appeal before the Board, and prejudged the
issues involved in the Augnst 3] Decisi(;n, in violation of the Departlne:{t's regulations at'43 C.E.R:
.P art 4, including 43 C.F.R, section 4..27. _

107.  As o'direct and proximate result-of the August 31 De_cigion, Mr, Di:;:ic, Velma
Whitebear, Ant;:ni;a Lopc’z, Michagl Mendibles, Evelyn Wilson and Antone A_zevedo have bc;m and
will continue to be denied the benefits of Tribe membership and wiil-su_{fer irreparable injury and

financial loss:

108. As a direct and proximate resuit of the August 31 Decision, Mr. Dixie, the Tribal
Couneil, and Velma Whitebear, Antonia Lopez, Michael Mendibles, Evelyn Wilson an;i IAn.tone J
Azevédo have been and will continue to be denied their rightful upportﬁnity to pai'ticipatc.in t];e
orga;:izalion and .Tgovcman'ce of the Tribe and will suffer irreparable injury snd ﬁn;ncial loss.

109, As 2 direct and proximate result of thé Angust 31 Decision, the Tribe, the Tribal
Council and the n;embcrs of the Tribe, iucluc‘li.ng Mr. Dixie, Velma Whitebeer, Antonia Lopez,

Michael Mendibles, Evelyn Wilson and Antone Azevedo, baye béen and will continue to be denied the
© 27
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use of the PL 638 funds availeble through the BIA, and the State Funds provided by the Commission,

and will suffer iJTepardble injury and financial Joss.

110, As s direct and proxin.uéte result of the August 3 1 Decision, the Tribe and its mémbefs
will be denied recognition to conduct traditional Tribal activities and official acts, and to inte.rvcnc in
legal and regulatory proceedings to protect the Tribe's interests ﬁnd-thosc of itz members, and will
suffer irrcp.arable i.ﬁjury and financial loss. . _ - ‘

‘ SECOND CAUSE OF ACTION |
. (Vit;luﬂon of Substantive Due Process)

111, Plainﬁffs re-allege the above paragraphs and innorpor.ate those paragraphs hérein as if
set forth in fl.Lll . .

11'2. The August 31 Decision violates the Due Pmcess Clau.sc of the Fifth Amandment to ‘rhe
United States Constitution becauge it erbitrarily deprives Plaintiffs of their fundamental rights as
Tribal members, including the rights to Tribal ciﬁzansﬁil:;, politi.cnf r;spresentation, and self-

' government, Recause the Au‘gust k) ‘Decision knc;wingly and delibcrétél:,lr stl:ips Plainiffs of these -
rights wlthout regard for bedrock principles of democrahc sclf—govemment and maj onty rule, the AS-

I.A's egregous conduct shocks the conscience a.nd must be reverscd

THTR_'D CAUSE OF ACTION v

(Violatmn nf Procedural Due Process)

113, lennﬁ's re-allege the above paragraphs and incorporate those pa:agraphs herein as 1f

set forth in fl.Lll
114, Thc August 31 Decision vmlates the Due Process Clause of the Flfth Amendment to the

United States Constitution because it erroneously deprives Plaintiffs of constxtuuonally protected
liberty and property interests without adequate procedural protections, including & pre-deprivation

hearing. These interests inchde, but are not limited ta, the right to education, bealth and other benefits
_28-
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to Iwhich individual Plaintiffs are entitied as members of the Tribe, @d the right to the State Funds and
. the PL 638 funds to which the Tribe is legally entitled.
115, The Angust 31 Decision violates the Due Process Clanse of the Fifth Amendment to the
United States Constitution becanse, on information and belief, the AS-IA and/or other Department ‘
ptl*,rsonnei involved in the decisional pfccess for the August 31 Decision engaged in impra;;sr ex ‘parte

cont:acts with representatives of Ms. Burley prior to the issuance of the August 31 Decision and

prc)udgcd the issues invalved in the Dcmslon

116, The August 31 Decision vmlates the Due Process Clause of the Flfth Amandmant to'the
Upited States Consnmhon because, on information and belief, the AS-IA and/or other Departiment
; pcrsonnel mvolvcd in the declszona] process for the August 31, DEG!SIOII engaged in 1mp:oper ex parte
contacts prior to thc issuance of r.ha Aunust 31 Decision with BLA cmployecs or representatives who
represented the BIA in Ms. Burley's appeal before the Boa.rd, ‘and pre_]udged the issues mvolvcd in the
Decision.

FOURTH CAUSE OF ACTION
(Vialetion of the Indian Civil Rights Act)’

117.  Plaintiffs re-allege the above paragraf:hs snd incorporate those pmgraph;s herein as if

set forr.h in full.
118. The August 31 Decision vmlates the Indian Civil R:ghts Act, 25 U.S.C. 1301 et seq.,

(“ICRA") because, by racognizi.ng the 1998 Resolution and Burley government, it deprives Plamtlﬂb _

and ot‘ne:r Tribal members of fundamentat political rights and pratected Jiberty and property interests

without due process of law

119. 'I'he August 31 Decision violates the ICRA because, by rcco gnizing the 1998

Resolution and Burley government, it denies individual Plaintiffs and other Tribal members equal
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protection by depriving them of fundamental rights that are granted to other Tripal members, without &

legitimate basis,
PRAYER FOR RELIER

WHEREFORE, the Plaintiffs respectfully request that this Court issue. an, order:

C AL Vacating and setting aside tI;c August 31 Decision as arbitrary, capricious, unsupported:
by‘ suﬁstantin! evidence in the ;ccbrd, an abuse of discretion and otherwige not in a‘ccordaﬁce mth law; -
B. D‘eclaring. that the Sécrcta.ry (a.ctin'g through his suborc.l.i.natc; the AS-TA) violated his E
ﬁduc:.ia:)} dpt:;' to the Tribe and its individual members by adopting the August 31 Decision and
allowing the Burleys to obtain federal fonding intended to benefit the Tribe and’ its'.members;
C, Declaring that the AS-IA's August 31 Decision dcm';:d Pleintiffs substantive due
précess; _ ‘ ‘ - ‘
‘ D. 'Dcch’:ring that the AS-IA's ;August 31 Decision denied Plaintiffs procedural dus
process; . ’ ’ ‘ _’ ‘
| E. Décla.riné that the AS-IA’.S‘AngusI.:'Bl"Decisio;:l violated the ICRA by.rec‘oguizing G
Tribal goveﬁﬁg document and governing Body_ ﬂ:!at depz‘i;re Pleintiffs and other Tribal members of

equel protection apd.due process of law;’

F. Dir‘eat-h':g the.AS-IA end the BIA to establish gbyemmant—%o-govemment relaﬁoﬁs only
with a Tribal govammcnt that rcﬂt;c,l.? the ‘pa_rticipation of the entire Tribal commmnity, inblu;iing .
i.ndividual Plai.ntiﬁ's and all other Cun'e:;t Membt;rs; . .

Q. _Prclimina.riiy gnd permanently enjoining the Secretay, AS-L& a:nd BIA.from teking any
action to implcu;ent the Angust 31 Decision, including any award of federal funds to the Burleys |

under PL 638 or any other federal Jaw or program;
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H.  Awarding the Plaintiffs damages, and atiomeys fees and reasonable costs incurred fn

connection with this action; and

L Granting such other relief as the Cowrt deems just and proper.
Respectfully submitted,

/5/ M, Rov Goldberg
M!ROY GOLDBERG

(D.C: Bar No. 416953)
CHRISTOPHER M. LOVELAND

(D.C. Bar No. 473969)
Sheppard Mullin Richter & Hampton LEP
1300 I Street, N.W., 11th Floor Bast

Washington, DC 2{}005 3314
Tel: (202) 772-55313 '
Fax: (202) 218-0020
' ' ) rgoldberg@sheppardmullin.com
Dated: Qctober 17,2011 | ‘ cloveland@shepperdmullin.com

f Counset:

ROBERT J, URAM (admlttcd pro hac vzce)
Sheppard Mullin Richter & Hampton LLP
Four Embarcaderc Center, 17th Floor.

San Francisco, California 94111-4108

Tel:  415-434-9100

Fax: 415-434-3947

ruram(@sheppardmullin.com
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CERTIFICATE OF SERVICE

I hereby certify that on October 17, 2011, T caused a brue: and accurate copy of the

foregoing First Amended Complaint to be served via first class mail, postage prepaid and via email dn

the following persons:

Kenneth D.-Rooney

Trial Attorney

United States Department of Justice
Environmental md Natural Resources Division
P.0. Box 663 .
Washington, D.C. 20044

remmethrooney@isdoj.gov -

‘Robert A, Rosette, Esq.

565 West Chandler Boulevard
. Buite 212

Chandler, Arizong 85225

rosette(@rogettelaw.com

_/s/ M. Roy Goldberg
. M. Roy Goldberg

CGOC - RIN - 032

DEF'S EXH - D150



Case 1:11-cv-00160-RWR Document 32 Filed 10/17/11. Page 33 of a2

5 'EXHIBIT;'A -

CGEC - RJN - 033

DEF'S EXH - 0151



Case 1:11-cv-00160-RWR Document 32 Flled 10/17/11 Page 34 of 42

United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C- 20240
AU 31 200
Ms. Silvie Burley :
. 10601 N. Escondido Place
Stgckion, Califorpia 93212
Mr. Yokima Dixie
. 1237 E. Hezelton Avenue.
Stockton, California 95293 3

Dear Ms. Burley and Mr. Dixie;

futrofuction and Deeision

On December22, 2010, 1 sent you # lelter setting out my decisicn in yesponse (e-a.queslion
referred 1o me by the Inlerior Boerd of Tndian Appeals ((BYA)in California Valley Mivak Tribe .
v. Pacific Regional Direcror; Bureay of Indiar Affair's, F1-1B1A 103 (Tanuary 28,2010) (IBlA .
decision). 1 determingd that there was “no need for the BIA ta cogrinut its previous efférs 1o
orpenize the Tribe's government, because jt is arganized-as.a. General Couneil, pursuant 1o the
[1998 General Council Resolution] it adopted at the suggestien of the BIA,™ | concluded further

. that there was “no need for the BlA to contigue {15 previows efforls. g ensure thet the Tribe
coffers wibel citizenship upon other individual Miwnk Indiens iy the surrounding aréa.”™

1 issued my December decision without providing the parties a formal epportunity 10 brief wic o
he faqr.s and jgsues g [hey saw them. Asgresult of subsequent.zefions by byl parties, :
I determined o withdraw the December decision. and,.oh Aptii §, 2011, 1 requested briefing

. from the parties. Cotisel for the parties provided detailed responsés with numerous exhibits.

| appreciste the time and effort that went inte providing these responses. T have considered them
carefully. o _ . '

. Based on the litigation records in the pripr Federal court acfi ons:in both Califorsis and
. Washinglon, D.C., flie proverdings before the Departnient’s YiteriorBourd of Indian Appeals: - -
.and the materfal submitied in.respanse to my April § letler, I now find the foliowing;

(1) The California Valley Miwok Tribe [CVM‘I‘_}j‘s g federdlly recognized uibe. snd has -
" bien continuousty recognized by the United States since at least 1916;

(2) Al the presem date, the eitizenship of the CVMT consists solely ol Yakinmz Di.\:ir:;
Silvia Burley. Rashel Reznor. Anjelica Paulk. and Tristian Wallace;
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{3) The CVMT today operates under a Geperal Council form of gpovernment, pursuant to
Resolution #CG-98-01, which the-CYMT passed in 1998, facilitated by representatives
o) the Burenu of Ind:a.u Aﬁmrs (Bureau or BIA)(1998 General Cnuncﬂ Rcsolutmn)

{4 Pursuant to the 1998 General Couneil Resolution, the CYMT's General Couneil is
vested with the governmental autheiity of the Tribe, and may conduct the fidll range of
govemment-1o-government relations with the Un m:d Srates;

{5) Although this current Geveral Couneil form o{' governmeni does 1ot repder CYMT ann
“orpanized” tribe under the Indian Reorganization Act (IRA) (see e.g., 25 U.5.C. 476(g) and
{d)), as 2 federally recognized wibe it is not required “to organize™ in accord with {he
procedures of the IRA (’JS U.5.C. § 476(h)% '

(6) Underthe IRA, as ameénded, it is unpanmsmbh. for the Federal govern.mcm 1o treat
1ribes not “organized” under the IRA differenfly from those “orgenized” under the J.RA

(25 U.S.C, §§ 476{D)- ('h)) end

(7} As discussed in more  dete) below, with respect te finding (6), on this particular;legal
point, I specifically diverge with a key underlying rationale-of past decisions by
Depertment of the Interior (Départinént) officials dealing ilh CVMT matters, apparently
beginning around 2004, and decideip pursue a different poligy divection. ¥ Under the
circumstances of this. Gase; it is ineppropriate to invokethe Secretary®s broad suthority 19
mengge “all Indian affairs and (] all matters ansmg bt of Indian relations,” 25 U.S.C.

- § 2, or any other broad-based muthority, to justify interfering with the CVMT's internel
governancg. Such interfersnce wauld run counter to the-bedrock Fedezal Indian law
principles. of tribal sovereigniy and uiba) sell-government, aceording to which the tribe,
as e disdnct politica) entity, mey “manag{e} its own affairs and povern|] ftself)” Cherokee

. Narion v. Georgia; 30 U.S. 1, 16 (1832); and wauld genflict with this Adrmmsn‘atlon s
(,lt:ax commitment tp protect 2 htmor triba] suvaargmy,

Cbvionsly, Ihe December 201 0 decision, and taday's reaffirmeyion of that deeision. mark a 18¢-
depree change of course from-positions defended by this Depargnient in adm inistrative and
judieizl proceedings’over the past seven years, This change is driven by a streiphiforward
correction in the Department’s undersianding of the California Valley Miwok Tribe's citizenship
and a different policy perspective on the Dr;pnrtm:m’s legal obligatjons inijght of these facts.

As dhLUSSl‘:d below, the BIA Llcarly upderstood in1998 That the acknowliedged CYMT cmzens
had the right to exercise the Tribes inherent sovereign power it 2 manner lhe-} chose. i
pufariunate that soos afier the 1998 Generl Counejl Resolution was enacted, an intra-lribal
leadership dispute emipted, and both sides of the dispute found, a{ Vadous points io ime in the
intervening years, that it served their respective interests to raise the theory that the BIA had 2
duty 10 praotect the rights of approximately 250 “potemial citizens” af1he Tribe. A focus on that
theory has shaped the BIA's and the Depaﬂment s posmon on the citizenship question ever

'lrtcnbmz:. thet the DLE, Cireuit Coun of Appeels’ "IIEIS apinion vphelding prior Depa.rlrncnl eﬂ'ur:s 1o otganize
the CYMT pursuunt 1o the IRA alTorded broad deference w0 the Department’s prier decisions apt smerprewaions of
it law. ol Veltew Mivok Tribe v United Starag, 515 F.3d 1262, 1264-6% {D.C. Cir, 2008).

2
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since. By conmast, today's decision clears away the misconceptions thet these individuzls have
inchoate citizenship rights that the Secretary has & duty to protect. They do not. The Tribe is not
comnprised of both citizens and potential citizens, Rather, the five acknowledpged citizens are the
only citizens of the Tribe, and the General Connci] of the Tribe has the exclusive authority to
determine the c:tzzens]np criteria for the Tribe, Sama Clara Pueblo v, Martinez, 436 1.8, 49, 57
(1978, I believe this change in the Department’s position is the most sufizble means of
resolving this decade-long dispute and is in accord With principles of administaiive law. Na/ Y
Cable & Telecomms, Ass'nv. Brand X Internet Servs., 345 U.5: 967 (2005).

Background

. This detision is necessitated by 2 ieng and complex: tribal jeadership dispute that resulted in
exlensive administrative and judicial Jiugation. Much of the factnal background s set out in the
prior decisions, so itis not necessary to repeat or even summarize 2li of ithere.

" “The history of this Tribe, and the record of this-case 1 date, demonstrates the following:

-« The CYMT {5 & federally recopmizad tribe, 74 Fed. Reg. 40,218, 40,219 (Ang. 11, 2008}
+ In 1916, the Uniied Stetes popchased. approximatefy 0.92 acres i Calavergs County,
Celifernia, for the benefit ¢f 12 narned Indians Jiving on the Sheepranch Rmchena (ow
. Sheep Ranch)(Ranchena) (51 IBIA at 108},
» The Indian Agent, who in 7915 recommended the purchase of the .92 acres, deseribed
" the ‘group of 12 named individuals as “the reronant of oncrqune a large band-of Indians
in former years living in and ear:the old decaying mining town known ﬂnd designated '
on-the map as ‘Sheepranch,™ 7d.;
» The record shows ohly osie adult Indian chu .on the Rm:chena in 1935 g Jeﬂ‘ Dzw:s, who
. voted “in favor of the IRAY fd,; :
» In 1966, the record shows onty oneadult Indian, Mubel Badee Dikie, Yakima Dn..u: 3
‘molher, lived or the Reticheria,wwhen the BlA-crafied s plin for dlsh:rbu liod-of ribal -
assels pursuant to the Cufifornia Rancheriz Act of 1958, Pubi, 1L, Nd. $5-671, 72 Biat, 610,
as-amended by Act of Ang, T1; 1964, Pub. L. No, 88419, 785t 300;
» Mabe) Hodze Dixie was to be the-sole distibutée. of mribal assets under {he 1966
Rancheria distribution plan; |
«  While the Burenu initiae tﬁe process 1 tcrmmdtc the Tri be jt never declared-the Tribe
terminated and has never freated-the Tribeas if ithad been 1cnnmaled' . .
e 1n 1994, Yakima Dixie wrate the BIA asking For assistance with home repairs and
describing himsel as “the only descendent-and recognized . ... member al the Tdbe,"”
(51 IB1A at 107); _ ' :
* » At some point during the 1990s, Silvia Burley. “contacted BIA far information relatgd io
her Indian heriapge, which BIA provided. and by 1998—it B1A s spagestion—DBurley
hed contacted Yakima]]" Dixie {as the IBIA has-noted, “it appears that Burley may irace
her encestry 1o a 'Jeff Davis' -who was Hsted .on the ]9I_1 CLDSUS. , 151 IBIA aniuz,
including footnole 7:
*  On August 5. 1998, Mr. Dixie “51gned U stalem et nccepting Bur]ev as an cnroiled
member of the Tn‘nc and alt:o enroliing Burley™s two deughters gnd her Gr'mddanghter.
Id.

[P
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The Tribe was not argenized pursuant 1o the IRA prior 1o 1958 and did not have organic
documents setting out §ts form of government or ¢riteria for tribal citizenship;

» InSeptember of 1998, BIA staff mat with Mr. Dixie and Ms. Burley “10 discuss
vrganizing the Tribe,” snd on Septcmbcr 24,.1998 sent foliow-up correspondence
recomumending that, “given Lhe small size of the Tribz, we recommend that the Tribe
operate as & Genera) Counei)," which could elect or appomt a chairperson and:conduet
business. Jd at 108;

= (OnNovember 5, 1958, Mr. Dixie and Ms, Butley signed a resolution establishing a
Gengral C‘cuncﬂ which consisted of all adult citizens of the Tribe, to serve as the
poverning body oftha Tribe, /2. &t 109;

+ Lessthen five months later, leadership disputes arose between Mr Dixig and Ms.
Burley—emnd (hose conflicts have contimied 1o the fresent day;” )

« Initially the BIA recognized My, Dixie as Chafrman, but later recognized Ms. Burley as
Chairperson based pomarily upon the April 1999 General Cotmeil action gppointing

- Ms. Darley as Chairperson - an action. concurred in by Mr. Dixde, /a3

= M, Dixie later chellenged Ms, Burley's 1999 appointment; . :

« 02002, Ms, Burley filed suit4n the name of the Tribe alleginp that the Department had
breached it rrust IcsPunsz'bzllty to the Tribe by distributing the assets of the Rancheria 16
& single individual, Mabel Dixi¢, when the Tripe had a potentiel citizenship of “nearly

" 250 peoplef,]” See Complaint for njunctive and Declaratory Relief at 1, Cal, Valley.
Miwok Tribe v. {Inited States, No. 02-0912 (E.D. Cal, Apr. 25, 2002}:

e InMarch, 2004, the BIA Superintendent rejected o proposed constitution from Ms. .
Burley because she had nat involved the *Ywhole tribal community” in the governmental

- organization process; .

+ O Fehruary 17, 2005; the Acting Assistani. Secrelary - ].ndJan Aftairs issned a decisipn

" oh Mr. Dixies 1999 appsal, ruling that the.appeal of the Bureau's 1999 decision w0
" gevognize Ms. Burley as Chairperson wasmo0t nod that. the BIA Wﬂu}d.tecugmz.ﬁ Ms.,
Burley only e & person of enthorty within the Tribes -

« Ms. Burley sued in D:C. District Couit challeriging the Fﬂhma;y'?(lﬂa decision;

s After the Disirioy Court dismissed her challenge, Cal Valley Adhwok Tvibe v. United
States, 424 F.Supp. 2d 197 (D.D.C. 2006), the D, C..Cirenjt Court of Appeals :Lﬁ"ir:med..
Cal, Vallay Miwok Tribe v. United States, 515 F.3d 1262 (D.C. Cir, 2008);

= inJanuary 2010, the IBIA rejected Ms. Burley®s.appeal objecling 1o, nmong other

matters, the Syperintendent’s decision io continue to sssist the Tribe in organizing iis

governmem aecording 1o the IR A because it viewsd the marter ag Yeffectively and
functionally & tribai enrollment dispute,” and Lhcn referred the matler to me on
" jurisdictiona crounds.

In response io the Board’s§ referral. 1 issued my Deeember 22, 2010 decision letter. Tintended.
that decision 1o resaive the citizenship guestion referred 10 me by the IB1A by finding that the
current Tribe's citizenship consisied of the five scknowledged citizens noted above and
vecognizing the Tribe's General Council as & (ribal govemment with which the United States may

71 note th the Depariment repeatedly hiny nifered 1o assist ji m:dmunuh:s digputé—10 o avail, Thz 'I.muunmr
time and resources focused on these disputes eflects poor]y on all the parties. and they must be mindful tai
conlipuing this imprudent dispute risks patential adverse consequences wel] beyond the Tribe and its citizens.

g
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canducl povernmeni-fo-government relations, Almost immediately, Mr. Dixie filed suit in the
D.C. Distriet Courl challenging that decision. Recognizing the complex and fundamental nature
of the underlying issues, and because I desired 1he benefit of submissions from the interested
parties, T se1 aside thoi decjsion and requested formal briefing. '

The submissions by the parties in respons¢ 1o my request were thoraugh. | have carefully
reviewed the submissions and find they were most helpful in enhancing my widerstanding of the

parties’ positions.
Analysis

1t is elear ta me thet the heart ol this matler is & misapprehension aboul the pature and exient of"
fhe Secretary’s role. if any, I determining Lribal citizenship of a-very small, uniquely situgted
tribe. elated to1his issve is the Tribe's current reluctonce'to “orgenize” jself under the IRA,
choosing instead to avail iiself of the provisions in 25 U.8.C, § 476(h}, first enaeied in 2004,
which recognizes the inberent sovereign powers of tribés “o edopr goveniing documents under
.prot,e:durcs othcr than those specified , ., [in the IRA.]”

Ayphmb;h;y af General Legal Au!}:onrzec of the Secrelqry of the Jm‘e; iot-in Indien Affairs

The D.C. Circujt viewed § 476() as ambiguous, and then gmme_d Chevron defere.ncc 1o the
hen-Seeretary™s interpretation of that provision, 313 R.3d at 1266-68,' The D.C Circuit pul great
weijght on Lhe Secretary’s broad authority over Indign affairs under 23 11.8.C. § 2, writing thdf
“{wle have previously held that this-extensive grant of authority gives the Secretary broad power

to carry out the federal govemment’s unjgue :cspcnmblhtzr:s witl: respect io Indiems.” Id. at
1247, ciations omitied, In addition to § 2, 25 U.S.C.§3 9, end 13, and 43 US.C. § 1457, aré
ofien cited s the main sianfory bases for 'ths Depefient’s gerieral auﬂlamy in Indigp affgirs.
Cal. Villey Miwok Tribe v, United Stqies, 424 F Supp, 2d 197, 201 (D.D.C. 2006); ree alvo
COHEN'S HANDBOOX. OF FEDERAL INDIAN LAW § 5.03[2] a1 405(2005 ed.) [hereinafier
CONEN]L The D.C. Circuitalso cited two cases invelying sepam‘ce bands of the Seminole |

" Nation for the general prapositions thar the Unijed States hes an “obligation™ *'10 promote &
{tibe's political infegrity” as well as “the responsibility to ensure thaf |a fribe’s] representatives,
with whom Jit] must conduct governmeni-to-government relations, are valid representatives of
the {uribe] as a whole.” 513 F.3d 8t 1267(emphayis ddded by the Court), cifing, Seminole Nafion
w. Unired States, 313 U.S. 286, 296 (1942), and-Seminglé Netion of Ok(ﬂhoma v. Norion, 223
F.Supp. 24 122, 140 (D.D.C. 2002).

In my view, paor Depa.nmcnt nfﬁciais misapprebended their responsibility when they: (1) took -
their [ocus off the faci that the CVMT was comprised a five individuals, and (2) mistakenly
viewed the Federal government as having perticular duties relating to individuals whe wereol
cilizens of the uibe.. 1 decline to invoke the broad lepal authorilies cited shove (o further inrude
ito internal \ribal eitizenslip and povernance issues in the instant case, In snaking this decision.
_ 1 also am mindfu! of the Supreme Court's recent guidance concerning: (1) the importance of
identi [ving “specifit rights creating or duty-imposing staiutory or regylarory preszriptions™
bulore congluding the United Slatesis obligated Lo act in a parlicular manner in Indian affiirs,

it
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-and (2) (he cenural role Federal policy plays in administeriog Indien affairs. Uinited Stares v.
Jicarilla Apache Nation, 131 8. C.. 2313, 2323.24, 2326-27 (June 13,2011).

Application of Specific Legal Aurhon’n'e:

In my view, prior Depm‘tmenl off'ma.ls (from 2003 to the present) fundamenally nnsunderstood
the role of the Federal povernment in addressing the CYMT citizenship and governance issues:
(1) they misunderstood and ignored the Jegel anthority of CVMT lo govern jtself through its -
Gcneral Couneil stucrure without being compelied to “organize™ under the IRA: ang (2) they
confused ihe Federal govemm&nt s'obligations to pas‘szb!e 1ribal cmmzs with thoge owed v

aetual tribal citizens.

The February 11, 2003, decision of Acting Assistant Secretary — Indian Aﬂajrs Wichael D. Olsen
stated that, until the Tribe organized iiself, the Department could not recagnize anyone as the
Tribe's Cheirperson, end that the “first step in organizingthe Tribe is identifying the putative
(ribal members.” (2005 Decision at 1-2, disewssed in 51 IBIA at 112), The D.C. Circuit, after
citing the Secretary’s broad authority under 25 U,8,C. § 2, endorsed this approach as a
teasonable interpretation of 25 U.8.C. § 474(h) becaunse “[t]hp exercise of this authority is
especially vital when, as is the case here, the govetnment isdeterminisg whethey a tritié¢ is
organized, and the receipt nf significant federal benefils tums on the degision.” 515 F.3d at
1267. As Ihave stated above, ] reject s contrary 1o §-476(h) the.notidns thet a tribe cm be
compelled.1o "orgenize™ underthe TRA nnd that a tribe not so orgenized cen have *significant .
federal benefits™ withheld from it. Either would bea clear vittation of 25 Us.C, § 476(1).

The C‘.’M‘T'cnrrcnﬂy consisps of the five citizens identifed above. Under tre currenl facts, the
Depp.rmwm_.doas not have-a Jegitimare role in atlempting te force the Tribe ta expand its
citizenship.” Department.officials pieviots}y refened 1o “the importance of participation of &
- preater ribal comrmmity In determinicg citizenship criteta;” (Supmmt.nd;:m $ 2004 Decision at
3, discussed in 51 IBIA nt 113-112), The D.C, Circuit, refemmz to the Tribe's govemance
structure (hatarguably would maintain a fmited cm?enshlp siated Mft]his antimaj aritarian
gambit deserves no stamp of approval from the Secretary” 315 F3d at 1267. However, T Enow
of no specifie stannory or regulatory cmrhorujf that werrants such intrusion Into a federally
recognized tribe’s.intemal affairs. (As to the more general sources of authority cited in support
_ of Pederal oversight of uibal matters, [have E'tplamcd my views on the proper scope of those
anthorities ebove), “Counts have consisteptly recognized 1.hat ong of ant Indian tribe’s most basig
powers is the authority to delermine questions of ils own membership,” Santer Clara Fiebio v.
Matriinez, 436 1,5, 49 31, 12032 (1978); Unired States v. Wheeler, 435 U8., 313,322 n.18
{1978); COHEN § 3.05{3] at 176, ciiutions owmitted. [I]f the issug for which LhL determinglion
_is importent inva)ves internal affairs of the Indion naticn, H is maeye consistert with principles of
. tribal'sovereignty 1o defer to thai nation’s definition.” Jd. at 180, As discussed in the previous
paregraph, } also believe that, besed on an incorreet inteypretation of § 476(h), the previous
Administration’s views on the IRA's application o this case were ervoneous and Jed o an
improper focus on expanding the size of the Tribe and altering the form of its 2overnment.

* While | helieve that it is egu:mb;';. oppropriate for the CYMT General Ccuucn 10 teach w10 pulcmlal citizens off
the Tribe, T do nol belicve it is proper, ar o maner of e, for the Feder! LOVEMRIENL L0 BUTINRE 10 Impose such &
regjuirenmienl of a fcdemlly recogmized 1ribe,
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Wir: Dixie invokes the A/ar-Wilson IBLA cases.to suppor? the theory that the Secretary has a duty
to ensure that the potentiat cmzcns are invelved in the organization of an unorganized, but
“fuderally recognized tribe, 30 IBIA 241. Bu, in fact, 4 lun-Wilson works directly against My,
Dixie's position, aud this distinction provides edditional support for my decision. Uniike CYMT,
the Cloverdele Rancheria was a federally recopnized tribe terminated under the California
Rencheria Act. Tt was Iater restored pursuant to the Tillie Hardwick Jitipation and serflement,
which required thc Rancheria to orgenize its tribal government under the [RA.

301131A 241, 248,

My review of the .‘ruslory of the CYMT compels the conulusmn sel out in ihe December decision
and reaffirmed here: the CVMY hes been continuously recogmzed, and its pohucal Telationship
with the Federe! government has not been termiriated. The five acknowledgcd citizens are the

anly current citizens of the Trihe, and the Tribe's General Couneil is authdrized 1o exercise the
Tribe’s governmental authority. In this case, .again, the factual record is cléar: There are only five
eitizens of CVMT, The Federal government is under no duty or obligeiion to “poteniial citizens™
of the CYMT. Those potential cmzr::n.s. :f they o desire, showld take up thau' CAUSE wnh the * '
CVMT Gcncra] Council directly. .

" Given hoth pardes’ asi.nowlcdgmentof the existence of other mdmdua]s who ¢onid potentially
becorne pribal cifjzens, the Dapnrh-nent‘s prior positions arg undersandable. The Department
erideavored 1 engage both parties in & resalution of the mibdl citizenship jssues, including offets
of assistance from the Department's Office of Collaborative Action and Dlspute Reselution

{ CA.DR) —10 16 avajl, By the timgthi matter was referred to.me by the IBTA in Jamuary 2010,
serious doubls exisied aboutthe likelihood of the parties eyer being, able 10"work together to
tesolve the issues involving the citizenship and ‘govemance of the Tnbc.

. Abgent an express. .commitment from ihr: pa.mes to _furmaliy define-tribal. cutmmsth cﬂten?- any
further effon by the Depanmcnt 10 do 30 would result in an‘unwamanted i mmlsmn into the
interna) affairs of the Tribe. Moreover; given the unfortunate hisiory of this case, most lkely

"such-efforts would not succced in nocomplishing this objective., While there may be rare
circumstances in Which suci; an intrugion would be warranied inovder [or the Secretary to-

" discharge specific responsibilities, no such specific law or cireumstances exist here.,

Accordingly, unless asked by the CYMT General Councll, the Deépartment-will make no further
eflorts to assist the Tribe {p organize and.define ils citizenship: ! accepthe Resohilion #GC-98~ -
Q1 as the interim governing document of the Tribe, and as the basis for resuming govemiment-to- '
government re!auons beoween the Um{ed Gtales and the Tribe. :

While 'I appreciaie that the Geheral Council Resolutiun my prove lacking 45 (0 certain aspects
of tribal governance, I-also recognize that this tibe is very small and uniquely sitvated. Many
* tribes have been able’to govern effectively with limited or no written poverning dotuments,

* Mr. Dixje nlsc invokes the cuse of Seminofy Navion of Oklahemuv. Norion. 223 F Supp2d 122 (D.£.C. 2H02) in
suppart of his position. Suminote Nation invalved u dlspme where o pamculur Faetipn ofhe Tribe assengd rights 1o
tibal cuu.enshlp under an 1466 treary. /d; oy 138. Thers is no overriding reagy nr r:nnm:sswnn.l enggmment
gaverning iriba) eftizznship at issve bt this dispute,
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Conviosion |
_Based upon the foregping analysis, ] re-affirm the following;

. CVMT is a federally recognized uibe whose entire cmzenshjp. s ofthis date, consists of
" the five acknowledged citizens;

+  The 1998 Resolution established & General C,ounctl form of govcmment comprised of ail
-the adult citizens of the Tribe, vm‘.h whorn the Departmedt may conduct government-to-
government refations;

o The Department shqll respect the vahd]y enacted resolutions of the General Cuunm} and

* Only upon a request from the General Couneil wili the Department dssist the Tribe in
refining or expa.udmg its cifizenship eriteda, or developing end ad optmg ofher govemmg
documrents,

In niy Decermber 2010 decision letier | rescinded saveral earlier declsmns 1 ean persuaded thay
such attempts to rewrite history are freught with the risk of unintended consequences. Past
actions, uaderteken in good faith and in reliance on the. authority of _pnor Apgency declsions,
should not be called into question by today’s determination that those pnor Apenoy decisions
were cmmaous Thus, taday’s decman shall epply pruspcctwely

This decision is final for the Dcpaﬂ:mmt and effective: m&d!.&l&]‘\h byt implemestation shall be
'.*taycd pending resolution of the litigation inthe District Court for tie Dislrict of Colunbia,
California Valley Miwdk Tribe v. Salazir, C.A. No. 1; 11-‘_‘;\1’90016.0’ RWR (fi.lcj.d 03716/11).

Finally, 1 stronply encourage the ];a.mesto work withinthe Tribe’s existing povemment .'alrucim:c:
io resolve this lonaﬂandme dlspl.m: and bring lhls contentions period in the Trlbe g hxstory ioa
ciose, .

. Sinserely,

Eany Echo Hawk
Assistant S‘acretaryn— Indian-Affairs-

e Robert A. Rosette, qu
365 West Chandler Boulevard, Sullel]"
Chuondler, Arizong 85223

Roy Goldberg, Esq.
Sheppard Mullin R1Lthr & ampton LLP

1300 1 Sireet, N.W-, 11" Flpgt Gast
Washingion. D.C, 20005-3314

CGGG - RJIN - 041

DEF'S EXH - 0158



e,

Case 1:11-cv-00160-RWR Docurent 32  Filed 10/1 71 Page'42 of 42

Elizabeth Walker, Esq.
Walker Lew LLC
429 North St Asaph Street
Alexandria, Virginia 22374

Kennoeth D, Rooney

Trial Atiorney

tniled States Departmem of Justice-
Envircoment end Natural Resourses Division
P.O. Box 663 . ’

Washington, D.C. 20044-0603

Mike Black, Director, Bufeau of I.nd:an A_ffazrs
MS-4513-MIB

1849 C Streef, N.W.

Weshington, D.C. 20240

Amy Dulschke, Diresior

Pacific Regional Offige, Burean af Indjan Aﬁ'alrs b

2800 Coltagt Way, Room W-320.
Sacramente, Califorme. 95825 -

Tm}' Burdick, Superintendent”

Cenlzal Cafifornin Agency, Bureawof Indien; Affmm

650 Capito] Mall, Syite §-500
Sscramenta, Califormia 93814

) I\arcn Xoth, Aname}f-Ad'ﬂsor

Office of the Salicitor, Pacific Sputhwest Regmn
2800 Cottage Way, E-1712

Sacramento, Callfomm 95875,
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DECLARATION OF SERVICE

Case Name: California Valley Mi\g\fbk Tribe v. Superior Court
Case No.: D061811

I declare:

I am employed in the Qffice of the Attorney General, which is the office of
a member of the California State Bar, at which member’s direction this
service is made. I am 18 years of age or older and not a party to this
matter; my business address is 1300 I Street, Suite 125, P.0O. Box 944255,

Sacramento, CA 94244-2550.

On June 15,2012, I served the attached MOTION THAT THE COURT
TAKE JUDICIAL NOTICE, SUPPORTING DECLARATION, AND

SUPPORTING MEMORANDUM by piacing a true copy thereof enclosed
in a sealed envelope and causing such envelope to be personally delivered

by Golden State Overnight courier service to the office of the addressee
listed below: ‘

Court of Appeal < Original + 1 copy
Fourth Appellate District . '
750 B Street, Suite 300

San Diego, CA 92101

Robert A. Rosette 1 copy
Rosette, LLP
193 Blue Ravine Road, Suite 255
Folsom, CA 95630
' Attorney for Plaintiff

Marue] Corrales, Jr. 1 copy
17140 Bernardo Center Drive, Suite 370
San Diego, CA 92128

Attorney for Plaintiff .

Terry Singleton o 1 copy
Singleton & Associates ‘
1950 Fifth Avenue, Suite 200
San Diego, CA 92101

Attorney for Plaintiff
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Thomas W. Woifrum 1 copy

1333 North California Blvd., Suite 150

Walnut Creek, CA 94596 . :
Attorney for Real Party in Interest

Matthew McConnell 1 copy
Sheppard, Mullin, Richter & Hampton
. 12275 El Camino Real, Suite 200
San Diego, CA 92130
Attorney for Real Party in Interest

I declare under penaity of perjury under the laws of the State of California
the foregoing is true and correct and that this declaration was executed-on

June 15, 2012, at Sacramento, California.

Linda Thorpe /ﬂ/é’/ AMW

Declarant /7 Signatiufe
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TRIBAI~-STATE COMPACT
BETWEEN THE STATE OF CALIFORNIA AND THE
FEDERATED INDIANS OF GRATON RANCHERIA

The Federated Indians of Graton Rancheria (the “Tribe”), a federally recognized
Indian tribe listed in the Federal Register as the Federated Indians of Graton
Rancheria, Californie, and the State of California (the “State™) enter into this tribal-
state compact pursuant to the Indian Gaming Regulatory Act of 1988 (“IGRA™),

PREAMBLE

WHEREAS, the Tribe consists of approximately 1,300 members of Coast Miwok
and Southern Pomo descent; and

WHEREAS, in 1966, the féderal government terminated its relationship with the
Tribe pursuant to the California Rancheria Act of 1958 (Pub. L. 88-453) and
transferred title to the Iands known as the Graton Ranchetia into private ownership;

and

WHEREAS, in 2000, Congress restored federal recognition to the Tribe pursuant
1o the Graton Rancheria Restoration Act (Pub, L, 106-568, 25 U,S.C. § 1300n et
seq.);-and : .

WEEREAS, the Restoration Act required the Secretary of the Interior (the
“Secretary”) o take real property identified by the Tribe and located in Marin or
Sonoma counties into trust as the Tribe’s reservation; and

WHEREAS, in April 2003, the Tribe identified property located on Highway 37 in
southern Sonoma County (the “Highway 37 Property™) for its reservation and
announced plans to develop a resort hotel and gaming facility on a portion of the
Highway 37 Property once iri trust and deemed eligible for gaming; and

WHEREAS, at the urging of community representatives and environmentalists, the
Tribe reconsidered its plans for the Highway 37 Property and, thereafter, donated
its rights to a large portion of the Highway 37 Property to the Sonoma Land Trust
for perpetual preservation; and

WHEREAS, the Tribe, after consultation with Sonoma Caunty (the “County”) and
the City of Rohnert Park (the “City™), acquired rights to purchase altemative
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property located on Stony Point Road just outside the City’s urban growth
boundary (the “Stony Point Road Property™) for its reservation and proposed
project; and

WHEREAS, in August 2005, the Tribe abandoned its plans for the Stony Point
Road Property and, once again, moved its proposed location in order to address
local Jand use and environmertal concerns and, thereafter, purchased
approximately 254 acres of land for its reservation, a portion of which will be used
for its proposed project and which is located within the City’s urban growth
boundary and outside the 100-year flood plain (the “254 Acre Parcel”); and

WHEREAS, the Tribe agreed to wait until the environmenta! review of the
proposed Gaming Facility was completed before exercising its right under the
Graton Rancheria Rastoration Act to have the 254 Acre Parcel placed into trust;

and

WHEREAS, the National Indian Gaming Commission (the “NIGC”) conducted
four public hearings and provided over 160 days for public comment in preparing
an envirofmental imipact statement with fespect to the construction and operation
of the Tribe’s project on the 254 Acre Parce] pursuant to the National
Fnvironmental Policy Act, including an analysis of eight different project
alternatives, and a Notice of Availability of a Final Environmental Tmipact
Staternent was published in the Federal Register on February 19, 2009; and

WHEREAS.; in October 2010, the NIGC issued its Record of Decision. for the
Tribe’s project, concluding that the 254 Acre Parcel is eligible for gaming under
IGRA and adopting a reduced intensity casino and hotel project as the preferred
action altemative that is significantly smaller than thé project inifially proposed by
the Tribe; and

WHEREAS, in October 2010, the Bureau of Indian Affairs of the United States
Department of the Interior accepted the 254 Acre Parcel into trust on behalf of the

Tribe; and

WHEREAS, the State and the Tribe have conducted good faith negotiations for the
purpose of agreeing upon terms for a tribal-state compact for Class Il Gaming (the

“Compact™); and
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WHEREAS, the State and Tribe agree that the nitial construction of a tribal
gaming facility is an exceptional event iu the history of a tribe’s gaming efforts;
and :

WHEREAS, the State understands that the Tribe has expended considerable
resources and incurred unprecedented pre-development costs in connection with
efforts to reestablish its reservation and develop a Gaming Facility; and

WHEREAS, the State recognizes the need for the Tribe to develop 2 Gaming
Facility capable of generating sufficient revenue to service the debt associated with
the high predevelopment and construction costs of the Gaming Facility, and

WHEREAS, the construction of the Gaming Facility by the Tribe, while benefiting
the California economy and the economies of the surrounding communities, will
result.in significant additional tribal debt that in furn will reduce the income
available to the Tribe for a number of years; and

WHEREAS, in October 2003, the Tribe entered into an enforceable and binding
agreement with the City to mitigate the potential impacts of the operation of its
proposed Gamning Facility on the City and to establish mechanisms for sustained
charitable giving designed to beuefit the City and the Tribe; and

WHEREAS, in Navember 2004, the Tribe entered into an enforceable and binding
~ agreement with the County in which the parties agreed to negotiate in good faith to

mitigate the potential impacts of the operation of the Tribe’s proposed Gaming
Facility on the County and to establish mechanisms for sustained charitable giving
designed to benefit the County and the Tribe; and

WHEREAS, the Tribe and the County have entered into negotiations concerning
stch binding agreement; and

WHEREAS, the Tribe is committed to improving the environment, education
status, and the health, safety and generdl welfare of its members and local
residents; and

WHEREAS, the State and the Tribe recognize that the exclusive rights that the
Tribe will enjoy under this Compact create a unique opportunity for the Tribe to
operate a Gaming Facility in an economic environment free of competition from
the operation of slot machines and banked card games on non-Indian lands in
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Catifornia and that this unique economic environment is of great value to the
Tribe; and ‘ '

WHEREAS, in consideration of the exclusive rights enjoyed by the Tribe to
engage in the Gaming Activities and to operate the number of Gaming Devices.
specified herein, and the other meaningfu! concessions offered by the State in good
faith negotiations, and pursuant to JGRA, the Tribe has agreed, inter alia, to
provide to the State, on a sovereign-to-sovereign basis, and to local jurisdictions,
fair cost reimbursement and mitigation from revenues from the Gaming Devices
operated pursuant to this Compact on a payment schedule, which payment
schedule takes into consideration the significant cost of the Tribe’s initial
investment in its Gaming Facility and the concomitant benefit o the State and local
communities during the period of construction of the Gaming Facility; and

WHEREAS, in recognition of the Tribe’s investment, including the significant
accrued interest on predevelopment costs, and in exchange for significant
economic benefits to surrounding communities during the construction of the
Gaming Facility, and in consideration of the significant number of Tribal Member
beneficiaries of the Gaming Facility, the State has agreed to reduce the amount of
revenues the Tribe would otherwise pay under this Compact for a time certain .
immediately following the commencement of Gaming Activities; and

WHEREAS, the parties acknowledge that if the Ttibe were required to pay 2 large
share of its revenues from the Gaming Devices following the commencement of
Gaming Activities, then the positive impact of the Tribe’s investment would not be
fully realized under this Compact, the Tribe would not materially benefit from this
Compact, and the Gaming Facility itself would not be economically viable; and

WHEREAS, the parties believe that the Tribe's revenue contribution to the State is
fair in light of the need for the Tribe to retain sufficient revenues in the initial years
of its Gaming Activities in otder to promote strong tribal government and self-
sufficiency, provide services for its approximately 1,300 Tribal Members, and
significantly reduce the debt incurred in the pre-development phase of'its Gaming,
Facility as a result of the Tribe’s efforts to address local concerns; and

WHEREAS, the Tribe and the State share an interest in mitigating the off-
reservation impacts of the Gaming Fecility, affording meaningful consumer and
employee protections in connection with the operations of the Gaming Facility,
fairly Tegulating the Gaming Activities conducted at the Gaming Facility, and
fostering a good-neighbor relationship; and
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WHEREAS, the Tribe and the State share a joint sovereign interest in ensuring that
tribal Gaming Activities are free from criminal and other undesirable elements; and

WHEREAS, this Compact will afford the Tribe primary responsibility over the
regulation of its Gaming Facility and will enhance the Tribe’s economic
development and self-sufficiency; and

WHEREAS, the State and the Tribe have therefore coneluded that this Compact
protects the interests of the Tribe and its members, the surrounding community,
and the California public, and will promote and secure long-term stability, mutual
respect, and mutual benefits; and '

WHEREAS, the State and the Tribe agree that ali terms of this Cornpact are
intended to be binding and enforceable;

NOW, THEREFORE, the Tribe and the State agree as set forth herein:

SECTION L.0. PURPOSES AND OBJECTIVES.

The terms of this Compact are designed to:

(a) Foster a mutually respectful government-to-goverument relationship
that will serve the mutual interests of the parties.

(b) Develop and implement a means of regulating the Class Iil Gaming to
ensure its fair.and honest operation in a way that protects.the interests
of the Tribe, the State, its citizens, and local communities in
accordance with IGRA, and through that regulated Class III Gaming,
enable the Tribe to develop self-sufficiency, promote tribal economic
development, and generate jobs and revenues to support the Tribe's
govemnment and its governmental services and progrars.

(c) Promote ethical practices in conjunction with the Class 11T Gaming,
through the licensing and control of persons and entities employed in,
or providing poods and services to, the Gaming Opetation, protect
against the presence or participation of persons whose crirminal
backgrounds, reputations, character, or associations make them
unsuitable for participation in gaming, thereby maintaining a high
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level of integrity in tribal government gaming, and protect the patrons
and employees of the Gaming Operation and the local communities.

(d) Achieve the objectives set forth in the preamble.

SECTION 2.0. DEFINITIONS.

Sec. 2.1. “Applicable Codes” means the California Building Code and the
California Public Safety Code applicable to the County, as set forth in Titles 19
and 24 of the California Code of Regulations, as those regulations may be
amended during the term of this Compact, including, but not limited fo, codes for
building, electrical, energy, mechanical, plumbing, fire and safety.

Sec, 2.2. “Applicant” means an individual or entity that applies for a tribat
gaming license or for a State Gaming Agency determination of suitability.

Sec. 2.3. “City” means the City of Rohnert Park, California.

Sec, 2.4. “Class ITI Gaming” means the forms of class I gaming defined n
25 U.8.C. § 2703(8) and by the regulations of the NIGC,

Sec, 2.5, “Commission” means the California Gambling Control
Commission, or any successor agency of the State.

Sec. 2.6. “COmpaét” means this compact.

Sec. 2.7, “County” means the County of Sonoma, California, a political
subdivision of the State,

Sec, 2.8. “Financial Source™ means any person or entity who, directly or
indirectly, extends financing to the Gaming Facility or Gaming Operation.

Sec. 2.9. “Gaming Activity” or “Gaming Activities” means the Class Iil
Gaming activities authorized under this Compact in section 3.1.

Sec. 2.10. “Gaming Device” means any slot machine within the meaning of
article IV, section 19, subdivision (f) of the California Constitution. For purposes
of calculating the number of Gaming Devices, each player station or terminal on
which a game is played constitutes a separate Gaming Device, irrespective of
whether it is part of an irterconnected system to such terminals or stations.
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“Gaming Device” includes, but is not limited to, video poker, but does not include
electronic, computer, or other technological aids that qualify as class I gaming (as
defined under IGRA). :

Sec. 2,11, “Gaming Employee” means any natural person who (2) conduets,
operates, maintains, repairs, accounts for, or assists in any Gaming Activities; or is
in any way responsible for supervising such Gaming Activities or persons who
conduct, operate, maintain, repair, account for, assist, or supervise any such
Gaming Activities, (b) is in a category under federal or tribal gaming law requiring
licensing, (c) is an employee of the Tribal Gaming Agency with access to
confidential information, or (d) is a person whose employment duties require or
authorize access to areas of the Gaming Facility in which Gaming Activities are
conducted that are not open to the public.

Sec. 2,12, “Gaming Facility™ or “Facility” means any building in which
Gaming Activities or ary Gaming Operations occur, or in which the business
records, receipis, or funds of the Gaming Operation are maintained (excluding
offsite Facilities dedicated to storage of those records and financial institirfions),
and all rooms, buildings, and areas, including hotels, parking lots, and walleways, a
principal purpose of which is t6 serve the activities of the Gaming Operation rather
than providing that opetation with an incidental benefit. '

Sec. 2.13. “Gaming Operation™ means the business enterprise that offers
and operates Gaming Activities, whether exclusively or otherwise.

Sec. 2.14. “Gaming Ordinance” means a tribal ordinance or resclution duly
anthorizing the conduct of Gaming Activities on the Tribe's Indian lands in
California and approved under IGRA.

Sec. 2.15. “Gaming Resources” means any goods or services provided or
used in connection with Gaming Activities, whether exclusively or'otherwise,
incinding, but not limited to, equipment, furniture, Gaming Devices and ancillary
equipment, implements of Gaming Activities such as playing cards, fumitute
designed primarily for Gaming Activities, maintenance or security equipment and
services, and Class IIf Gaming consulting services. “Gaming Rescurces” does not
include professional accounting or legal services.

Sec. 2.16. “Gaming Resource Supplier” means any person or entity who,

directly or indirectly, does, or is deemed likely to, manufacture, distribute, supply,
vend, lease, purvey, or atherwise provide, to the Gaming Operation or Facility at
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least twenty-five thousand dollars ($25,000) in Gaming Resources in any twelve -
(12)-month period, or who, directly or indirectly, receives, or is deemed likely to
receive, in connection with the Gaming Operation or Facility, at Jeast twenty-five
thousand dotlars ($25,000) in any consecutive twelve (12)-month period, provided
that the Tribal Gaming Agency may exclude a purveyor of equipment or furniture
that is not specifically designed for, and is distributed generally for use other than
in connection with, Gaming Activities, if, but for the purveyance, the purveyor is
not otherwise a Gaming Resource Supplier, the compensation received by the
purveyor is not grossly disproportionate to the value of the goods or services
provided, and the purveyor is not otherwise a person who exercises a significant
influence over the Gaming Operation.

Sec. 2.17. “Graton Mitigation Fund” means an account established by the
~ State Gaming Agency forthe receipt of revenues paid by the Tribe pursuant to
section 4.5 of this Compact and for the distribution of such revenues as described
in section 4.5.1 of this Compact.

Sec. 2.18. “TGRA" means the Indian Garning Regulatory Act of 1988 (P.L.
100-497, 18 U.S.C. § 1166 et seq. and 25 U.S.C. § 2701 et seq.), and any
amendments thereto, as interpreted by all regulations prorulgated thereunder.

Sec. 2.19. “Interested Persons™ means (e) all local, state, and federal
agericies, which, if a Project were not taking place on Indian lands, would have
responsibility for approving the Project or would exercise authority over the
natural resources that may be affected by the Project, {b) any city with a nexus fo
the Project, and (c) persens, groups, or agencies that request in writing a notice of
preparation of g draft tribal environmental impact report described in section 11, or
have commented on the Project in writing to the Tribe or the County,

Sec. 2,20, “Management Contractor” means any Gaming Resource Supplier
with whom the Tribe has contracted for the management of any Gaming Activity
or Gaming Facility, including, but net limited to, any person who would be
regarded as 2 management contractor under IGRA.

Sec. 2.21, *Net Win” is drop, plus the redemption value of expired tickets,
less fills, less payouts, less that portion of the Gaming Operation’s payments to &
third-party wide-area progressive jackpot system provider that is contributed only
to the progressive jackpot amount.

Sec. 2.22. “NIGC means the Nationa} Indian Gaming Commission.
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Sec. 2.23. “Project™ means any activity occurring on Indian iands, a
principal purpose of which is to serve the Gaming Activities or Gaming Operation,
and which may cause either a direct physical change in the off-reservation
environment, or a reascnably foreseeable indirect physical change in the off-
reservation environment., This definition shall be understood to include, but not be
limited to, the addition of Gaming Devices within an existing Gaming Facility, the
impacts of which have not previously been addressed in a tribal environmental
impact report described in section {1, and construction or planned expansion of
any Gaming Facility and related improvement thereto, a principal purpose of
which is to serve the Gaming Facility rather than provide that facility with an
incidental benefit, as long as such construction or expansion causes a potentialty
significant direct or indirect physical change in the off-reservation environment.
Tor purposes of this definition, section 11.0, and Appendix B, “reservation” refers
to the Tribe's Indian Jands within the meaning of IGRA or lands otherwise held in
trust for the Tribe by the United States,

Seé, 2.24. “Significant Effeci(s) on the Off-Reservation Environment” is the
same as “Significant Effect(s) on the Environment™ and occur(s) if any of the
following conditions exist:

(a) A proposed Project has the potential to degrade the quality of the off-
reservation environment, curteil the range of the environment, or
achieve shoft-term, to the disadvantage of long-term, environmental
goals,

(b) The possible effects of a Project on. the eff-reservation environment
are individually limited but-cumulatively considerable. As used
herein, “cumulatively considerable” means that the incremental
effects of an individual Project are considerable when viewed in
connection with the effects of past projects, the effects of other current
projects, and the effects of probable future projects.

(¢) The offreservation environmental effects of a Project will cause
substantial adverse effects on human beings, either directly or
mdirectly.

. Forpurposes of this definitior, “reservation™ refers to the Tribe's Indian lands
within the meaning of IGRA or lands otherwise held in trust for the Tribe by the

Tnited States,
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Sec. 2,25, “State” means the State of California or an authorized official or
agency thereof designated by this Compact or by the Govemnor,

Sec, 2.26, “State Gaming Agency” means the entities authorized to
investigate, approve, regulate and license gaming pursuant to the Gambling
Control Act (Chapter 5 (commencing with section 19800) of Division 8 of the
California Business and Professions Code), or any successor statutory scheme, and
any entity or entities in which that authority may hereafter be vested.

See. 2.27. “Statf_: Designated Agency” means the entity or entities
designated or to be designated by the Governor to exercise rights and fulfil)
responsibilities established by this Compact.

Sec. 2.28. *Tribe” means the Federated Indians of Graton Rancheria, a
federally recognized Indian tribe listed in the Federal Register as the Federated
Indians of Graton Ranchera, California, or an authorized official or agency
thereof. ' '

Sec. 2,29, “Tribal Chair” means the person duly elected under the Tribe's
constitution to perform the duties specified therein, including serving as the Tribe's
official representative.

Sec, 2.30: “Tribal Gaming Agency” means the person, agency, board,
committes, commission, or council designated under tribal law, including, but not
limited to, an intertribal gaming reguiatory agency approved to fulfill these
functions by the NIGC, primarily responsible for carrying out'the Tribe's
regulatory responsibilities under IGRA and the Tiibal Gaming Ordinance. No
‘person employed in, or in connection with, the management, supervision, or
conduct of any Gaming Activity may be & member or employee of the Tribal
Gaming Agency.

Sec. 2.31. “Tribal Member” means a tribal citizen enrolied in the Tribe and
eligible to receive 2il benefits entitled fo other tribal citizens, including, but not
limited to, any per capita payments in an amount ne less than any other tribal
citizen, and to exercise all rights of other tribal citizens, including the tight to vote
in all tribal elections if eighteen years of age or older, and is a person certified by
the Tribe as being enrolled as a member pursuant to criteria and standards specified
in the Constitution of the Federated Indians of Graton Rancheda, approved by the
Secretary of the Interior on December 23, 2002, and any amendments thereto.

10
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Sec. 2.32, “254 Acre Parcel” means the approximately 254 acres of land in
Sonoma County, Califomia, as iegally described in, and represented on the map at
Appendix A hereto, that has been taken into trust for the benefit of the Tribe
pursuant to the Graton Rancheria Restoration Act (P.L. 106-568, 25 U.S.C. §
13000 et seq.) and determined to be eligible for gaming pursuant to IGRA.

SECTION 3.0. SCOPE OF CLASS III GAMING AUTHORIZED.

Sec, 3.1. Authorized Class III Gaming.

(a)  The Tribe js hereby authorized to operate only the following Gaming
Activities under the terms and conditions set forth in this Compact:

(1) Gaming Devices,
{2) Amny banking or percentage card games.

(3) Any devices ar games that are avthorized under state law to the
California State Lottery, provided that the Tribe will not offer
such games through vse of the Internet unless othérs in the Staté
are permitted to do so under state and federal law,

(b) Nothing herein shall be construed to preclude the Tribe from offering -
class I gaming or preclude the negotiation of-a separate compact '
govemning the conduct of off-irack wagering at the Ttibe's Gaming
Facility,

(¢) Nothing herein shal] be construed to authorize the operation of the
game known as roulette, whether or not played with oron a
mechanical, electro-mechanical, electrical, or video device, or cards,
or any combination of such devices, or the operation of any game that
incorporates the physical use of die or dice.

(d) The Tribe shall not engage in Class Il Gaming that is not expressly
authorized in this section and section 4.1.
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SECTION 4.0. AUTHORIZED LOCATION OF GAMING FACILITY,
NUMBER OF GAMING DEVICES. COST REJMBURSEMENT, AND

MITIGATION,

Sec. 4.1. Authorized Number of Gaming Devices. The Tribe is entitled to
operate up to a total of three thousand (3,000) Gaming Devices pursuant to the
conditions set forth in section 3.1 and sections 4.2 through and including 5.2.

Sec. 4.2. Authorized Gaming Facility. The Tribe may engage in Class I1I
Gaming only on eligible Indian lands held in trust for the Tribe, at a single Gaming,
Facility located within the boundaries of the 254 Acte Parcel as those boundaries
exist as of the execution date of this Commpact.

Sec. 4.3, Cost Reimbursement and Mitigation to the State. The Tribe
shall pay quarterly to the State Gaming Agency for deposit into the Special
Distribution Fund created by the Legislature, in accordance with-the following
schedule:

(a) During the first twenty-eight (28) quarters in which Gaming Activites.
oceut, three hundred fifty thousand dollars ($350,000) per quarter,

(b) Beginning with the twenty-ninth (29th) quarter in which Gaming
Activities oceur, three percent (3%) of the Net Win from all Gaming
Devices operated in the Gaming Facility:

The foregoing payments have been negotiated between the parties as a fair
contribution, based upon the State’s costs of regulating tribal Class [T Gamirg
activities, as well as the Tribe’s market conditions, its circumstances, and the rights
afforded under this Compact.

Sec. 4.3.1, Use of Special Distribution Funds. Revenue placed in the
Special Distribution Fund shall be available for appropriation by the Legisiature
for the following purposes:

(a)  Grants, including any administrative costs, for programs designed to
address gambling addiction;

(b) Grams, including any administrative costs and environmental Teview
costs, for the support of State and local government agencies impacted
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by tribal government gaming;

(¢)  Compensation for regulatory costs incurred by the State Gaming
Agency and the State Department of Justice in connection with the
implementation and administration of this Compact; and

(d) Any other purp.os es specified by the Legislature that are consistent
with IGRA,

Sec, 4.4, Cost Reimbursement and Mitigation to Local Governments.
Before the commencement of a Project, the Tribe shall follow those procedures,
ahd enter into those agreements, required pursuant to section 11, to mitigate
Significant Effects on the Off-Reservation Environment that any tribal
environmental impact report described in section 11 identifies may occuras a
result of the Gaming Facility. In addition, the Tribe shall enter into agreements
with the City and the County for such undertakings and services that mitigate the
impacts of the Gamning Facility and thereby benefit the Gaming Facility, the Tribe,
the City, the County, other affected jurisdictions, and the California Department of
Transportation upon terms satisfactory to the Govemor. By executing this
Compast, the Governor represents that he has-reviewed such agreemerits and they
meet this condition,

Sec. 4.5. Graton Mitigation Fund

(a)  Subject to certain deductions set forth below, the Tribe shall pay
quarterly to the State.Gaming Agency for deposit into the Graton
Mitigation Fund fifteen percent (15%,) of the Net Win from all
Garming Devices operated in the Facility for the first twenty-eight (28)
guarters in which Gaming Activities eccur, and twelve percent (12%)
thereafter. The payment to the Graton Mitigation Fund has been
negotinted between the parties as a fair contribution for the rights
afforded under fhis Compact, and given the need to ensure that the
Tribe is the primary beneficiary of this Compact, taking into account
the Tribe’s population, the Tribe's economic needs, and the
significant and unprecedented pre~-development costs the Tribe has
and will incur to develop and operate a Gaming Facility.

As part of the negotiations of this Compact, the Tribe represents that it
has to date incurred in excess of two hundred miilion dollars
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(b)

(5200,000,000) in predevelopment costs (inclusive of interest) to
enable it to commence the Gaming Activities described in this
Compact. The Tribe has submitted documentation to the State
supporting the Tribe’s representation. All documents submitted to the
State pursuant to this section 4.5, subdivision (a), shall be subject o
the confidentiality protections and assurances set forth in section 8.4,
subdivision (h) of this Compact. 1fupon reviewing the Tribe’s
documents and other financial information the State discovers that the
Tribe has not in fact incurred in excess of two hundred million dollars
($200,000,000) in predevelopment costs (inclusive of interest) as of
the effective date of this Compact, the Tribe shall cease making the
deductions of debt incurred by the Tribe set forth in subdivision (b)
and shall immediately repay all deductions taken.

During Years One through Seven, as defined below, the Tribe shall,
prior to making the payments required in subdivision‘(a), deduct (i)
payments the Tribe makes (o the State Gaming Agency for deposit
tnto the Special Distribution Furid pursuant to section 4.3, subdivision
(&), and (it} the amounts set forth in the following schedule: '

(1) Year One(constituting the first four (4) quarters in which
Gaming Activities oceur);

(A) Nine thousand doliars ($2,000) per Tribal Member, up to
a maximum of eleven million six hundred fifty thousand.
dollars ($11,650,000), for the benefit of the Tribe and
Tribal Members; and

(B) Thirteen thousand doliars ($13,000) per Tribal Member,
up to a maximum of seventeen miliion dollars
($17,000,000), for payment of debt incurred by the Tribe
for the predevelopment costs of the Gaming Facility.

(2)  Year Two (constituting the second four (4) quarters in which
Gaming Activities occur):

(A) Ten thousand dollars ($10,000) per Tribal Member, up to
a maximum of twelve million eight hundred fifty
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thousand dollars ($12,850,000), for the benefit of the
Tribe and Tribal Members; and

(B) Twelve thousand seven hundred fifty dollars ($12,750)
per Tribal Member, up to a maximuni of sixteen million
five hundred thousand dollgzrs ($16,500,000), for
payment of debt incurred by the Tribe for the
predevelopment costs of the Gaming Facility.

Year Three (constituting the third four (4) quarters in which
Gaming Activities occur):

(A) Thirteen thousand dollars ($13,000) per Tribal Member,
up to a maximum of sixteen million seven hundred fifty
thousand dollars ($16,750;000), for the berefit of the

" Tribe ard Tribal Members; and

(B) Ten thousand nine hundred dollars ($10,900) per Tribal
Member, up to a maximum of fourteen miltion two
hundred thousand dollars ($14,200,000), for payment of
debt inciirred due to the predevelopment costs of the
Gaming Facility.

Year Four (constituting the fourth four (4) quarters. in which
Gaming, Activities ocour): '

(A) Thirteen thousand dotlars.($13,000) per Tribal Member,
up to a maximum of sixteen million seven hundred fifty
thousand ($16,750,000), for the benefit of the Tribe and
Tribal Mémbers; ahd

(B) Nine thousand two hundred sixty-nine dollars ($9,269)
per: Tribal Member, up to a maximum of twelve million
dollars ($12,000,000), for payment of debt incurred by
the Tribe for the predevelopment costs of the Gaming
Facility.
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Year Five (constituting the fifth four (4) quarters in which
Gaming Activities oceur):

(A) Sixteen thousand dollars ($16,000) per Tribal Member,
up-to & maximum of twenty-one miilion dollars
($21,000,000), for the benefit of the Tribe and Tribal
Members; and

(B) Six thousand two hundred seventy-five dollars (36,275)
per Tribal Member, up to a maximum of eight million
one hundred fifty dollars ($8,150,000), for payment of
debt incurred by the Tribe for the predevelopment costs
of the Gaming Facility.

Year Six (constituting the sixth four (4) quarters in which
Gaming Activities occur):

{A) Nineteen thousand six hundred dollars ($19,600) per
Tribal Member, up to a maximum of twenty-five million
. five hundred thousand dollars ($23,500,000), for the
benefit of the Tribe and Tribal Members; and

(B) Three thousand two hundred fifly doilars ($3,250) per
Tribal Member, up to a maximurn of four miliion twe
hundred twenty-five thousand dollars ($4,225,000), for
payment of debt incurred by the Tribe for the
predevelopment costs of the Gaming Facility.

Year Seven (constituting the seventh four (4} quarters in which

Gaming Activities occur):

(A) Twenty-one thousand dollars ($21,000) per Tribal
Member, up to a maximum of twenty-seven million five
hundred thousand dollars ($27,500,000), for the benefit
of the Tribe and Tribal Members; and '

16

DEF'S EXH - D188



(B) Two thousand two hundred twenty-five doflars (82,225)
per Tribal Member, up 0 a maximum of two million nine
hundred thousand dollars (82,900,000), for payment of
debt incurred by the Tribe for the predevelopment costs
of the Gaming Facility.

(c)  The deductions described in subdivision (b) apply only to Years One
through Seven as defined in that subdivision. Throughout the term of
this Compact, including Years One through Seven, the Tribe shall,
prior to making payments to the State Gaming Agency pursuant to
subdivision (a) for deposit into the Graton Mitigation Fund, deduct
payments the Tribe makes to the State Gaming Agency pursnant to
section 5.2, shbdivision (a), for deposit into the Revenue Sharing
Trust Fund or the Tribal Nation Grant Fund, as defined in section 5.1.
Payments madse to the State Gaming Agency pursuant to section 4.3,
subdivision (b) for deposit into the Special Distribution Fund, which
commence with the twenty-ninth (29th) quarter-in which Gaming:
Activities occur, are not deductible from the Graton Mitigation Fund.

Sec. 4.5.1, Use of Fuids Deposited in the Graton Mitigation Fund.

(a) Funds depos,i"ccd with the State. Gaming Agency into the Graton
" Mitigation Fund pursuant to section 4.5 shall be paid by the State
(taming Agency in the following descending order, until exhsusted:

(1) To the City pursuarit to the agreement referenced in section 4.4.

(2) To the County pursuant to the agreement referenced in section
4.4,

(3) Tothe Revemme Sharing Trust Fund or the Tribal Nation Grant
Fund. The funds paid pursnant 1o this subdivision shall be in

addition to the Tribe’s payments required to be made pursuant
to section 5.2, subdivisions (2) and (b).

(b) The State Gaming Agency’s obligation to make the payments from
the Graton Mitigation Fund pursuant to this section shall be limited to
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the amount actually deposited by the Tribe into the Graton Mitigation
Fund and the State has no additional obligations beyond those of the
State Gaming Agency as stated in this subdivision.

Sec. 4.6 Quarterly Payments.

(2)

(b)

(1)  The Tribe shall remit quarterly to the State Gaming Agency (i)
the payments described in section 4.3, for deposit into the
Special Distribution Fund, and (if) the payments described in
section 4.5, for deposit into the Graton Mitigation Fund. The
quarterly payments shall be based on the Net Win generated
during that quarter from the Gaming Devices (less the
deductions set forth in section 4.5, subdivisions (b} and (c), in
equal quarterly amounts), which payments shall be due on the
thirtieth day following the end of each calendar quarter (Le., by
April 30 for the first quarter, July 30 for the second quarter,
October 30 for the third quarter, and January 30 for the fourth
quarter).

(3) If the Gaming Activities authorized by this Coimipact commence
during a czlendar quartet, the first paymeént shall be due on the
thirtieth day following the end of the first full quarter of the
Gaming Activities and shall-cover the period from the
commenc¢ement of the Gaming Activities to the end of the first
full calendar quarter.

(3)  All quarterly payments shall be accompanied by the
certification specified in subdivision (b).

At the time each quarterly payment is due, regardless of whether any
monies are owed, the Tribe shall submit to the State Gaming Agency
a certification (the “Quarterly Net Win Contribution Report”) that
specifies the following:

(1) calenlatien of the Quarterly Device Base pursuant o
subdivision (c) of section 5.2;

(2)  the Net Win calculation reflecting the quarterly Net Win from

the operation of all Gaming Devices in the Facility;
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(©)

3)
4

)

(6)

the amount due pursuant to section 4.3;

the amount due pursuant to subdivision (a) of section 4.5 after
deducting the amounts set forth in subdivisions (b) and (c) of
section 4.5;

caleulation of the amount due, if any, pursuant to subdivisions
(2) and (b) of section 5.2; and

the total-amount of the quarterly payment paid to the State.

The Quarterly Net Win Contribution Report shall be prepared by the
chief financial officer of the Gaming Operation.

D

(2)

3)

At any time after the fourth quarter, but in no event later than
April 30 of the following calendar year, the Tribe shall provide
to the State Gaming Agency an audited annual certification of
its Net Win calculation from the operation of Gaming Deviees.
The-audit shall be conducted in accordance with generally
accepted. anditing standards, as applied to sudits for the gaming
industry, By an independent certified public accountant who is
not employed by the Tribe, the Tribal Gaming Agency, the
Management Contractor, or the Gaming Operation, is only
otherwise retained by any of these entities to conduct regulatory
audits or mdcpcndcnt audits of the Gaming Operation, and has
no financial interest in any of these eatities. The auditor used
by the Tribe for this purpose shall be approved by the State
Gaming Agency, or other State Desighated Agéncy, but the
State shall not unreasonably withhold-its consent.

If the audit shows that the Tribe made an overpayment from its
Net Win to the State during the year covered by the audit, the
Tribe's next quarterly payment may be reduced by the amount
of the overage. Conversely, if the audit shows that the Tribe
made an underpayment to the State during the year covered by
the audit, the Tribe's next quarterly payment shall be increased
by the amount of the underpayment. '

The State Gaming Agency shalt be authorized to confer with
the auditor at the conclusion of the audit process and to review
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all of the independent certified public accountant's work papers
and documentation relating to the audit. The Tribal Gaming
Agency shall be notified of and provided the opportunity to
participate in and attend any such conference or document
review.

(d) The State Gaming Agency may audit the Quarterly Device Base and
Net Win calcuiations specified in the audit provided pursuant to
subdivision (). The State Gaming Agency shall have access to all
records deemed necessary by the State Gaming Agency to verify the
Quarterly Device Base and Net Win calculations, including access.to
the Gaming Device accounting systems and server-based systems and
software, and to the data contained theréin on a read only basis. Ifthe
State Gaming Agency determines that the Net Win is understated or
the deductions gverstated, it will promptly notify the Tribe and
pravide a copy of fhie audit, The Trike within twenty (20) days will
gither acceptthe difference or provide a reconciliation satisfactory ta
the State Gaming Agency. If the Tribeiaccepts the difference or does
not provide a-reconciliation satisfactory to the State Gaming Agency,
the Tribe must immediately pay the amount of the reSulting
deficiency, plus accrued interest thereon at the rate of one- percent
(1%) per month or the maximum rate permitted by state law for
delinquent payments bwed to the State, whichever is less. If the Tribe
does not accept the difference but.does not provide a reconciliation
satisfactory to the State Gaming Agency, the Tribe, once payment is
made, may commence dispute resolution under section 13.0. The:
parties expressly acknowledge that the certifications provided for in
subdivision (b) are subject to section 8.4, subdivision (h).

(¢} Notwithstanding anything to the contrary in section 13.0, any failure
of the Tribe to Temit the payments referenced in sections 4.3. and 4.5,
pursuant 1o this section 4.6, will entitle the State to immediately seek
injunctive relief in federal or state coutt, at the State's election, to
compe] the payments, plus accrued interest thereon at the rate of one
percent (1%6) per-month, or the meximum rate penmttcd by State law
for delinquent payments owed tq the State, whichever is less; and
further, the Tribe expressly consents to be sued in either court and
waives its right to assert sovereign immunity against the State in any
such proceeding. Failure to make timely payment shall be deemed a
material breach of this Compact.
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(f)  If any portion of the payments under subdivision (a) herein is overdue
afier the State Gaming Agency has provided written notice to the
Tribe of the ovérdue amount with an opportunity to cure of at least
fifteen (15) business days, and if more than sixty (60) calendar days
have passed from the due date, then the Tribe shal! cease operating all
of its Gaming Devices unti! full payment is made,

Sec. 4.7. Exclusivity.

I recognition of the Tribe's agreement to make the payments specified in
sections 4.3 and 4.5, the Tribe shall have the following rights:

(@ Inthe event the exclusive right of Indian iribes to operate Gaming
Devices in Califomia is abrogated by the enactment, amendment, or
repeal of a State statute or constitutional provision, or the conclusive
and dispositive judicial construction of a statute or the State
Constitution by a Califomnia appellate court after the effective date of
this Compact that Gaming Devices may lawfully be operated by
another person, organization, or entity (other than an Indian tribe)
within California, the Tribe shall have the right to exercise oné of the
following options: .

(1)  Tenninate this Compact, in which case the Tribe will lose the
right to opérate. Gaming Devices and other Class 11T Gaming
authorized by this Compact; or .

(2) Continue under this Compact with an entitlement to a reduction
of the rates specified in sections 4.3 and 4.5 following
conclusion of negotiations, to provide for: (A) compensation to
the State for the actual and reasonable costs of reguletion, as
determined by the State Director of Finance; (B) reasonable
paymients to local governments impacted by tribal government
garning, the amount fo be detexrmined based upon any
intergovernmental agreement entered into pursuantto sections
4.4 or 11.8.7; (C) grants for programs designed to address
cambling addiction; and (D} such assessments as may be
permissibie at such time under federal faw. Such negotiations
shall commence within fifteen (15) days after receipt of 2
written request by a party to enter into the negotiations, unless
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both parties agree in writing to an extension of time., If the
Tribe and State fail to reach agreement on the amount of
reduction of such payments within sixty (60) days following
commencement of the negotiations specified in this section, the
amount shall be determined by arbitration pursuant to section
13.2, '

(b) Nothing in this section is intended to preclude the California State
Lottery from offering any lottery games or devices that are currently
or may hereafter be authorized by state law.

SECTION 5.0. REVENUE SHARING WITH NON-GAMING AND |
LIMITED-GAMING TRYBES,

Sec. 5.1. Definitions.
For purposes of this section 5.0, the following definitions apply:

(2) The “Revenue Sharing Trust Fund” is a fund created by the
Legisiature and administered by the State Gaming Agency, as limited
trustee, with no duties or obligations hereunder except for the receipt,
deposit, and distrihution of monies paid by gaming tribes for the
benefit of Non-Gaming Tribes and Limited-Gaming Tribes. The State
Gaming Agency shall allocate and disburse the Revenue Sharing,
Trust Fund monies on a quarterly basis ag specified by the Legislature.
Each eligible Non-Gaming Tribe and Limited-Gaming Tribe in the
State shall receive the sum of one million one hundred thiousand
dollars ($1,100,000) per year from the Revenue Sharing Trust Fund,
In the event there are insufficient monies in the Revenue Sharing
Trust Fund to pay one million one hundred thousand dollars
(81,100,000} per year to each eligibie Non-Gaming Tribe and
Limited-Gaming Tribe, any available monies in that fund shall be
distributed to eligible Non-Gaming Tribes and Limited-Gaming
Tribes in equal shares. Monies in excess of the amount necessary to
distribute one million one hundred thousand dollars ($1,100,000) to
each eligible Non-Gaming Tribe and Limited-Gaming Tribe shall
remain in the Revenue Sharing Trust Fund available for disbursement
in future years. In no event shall the State's general fund be obligated
to make up any shortfall in the Revenue Sharing Trust Fund or to pay
any unpaid claims connected therewith, and, notwithstanding any
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provision of law, including any existing provision of law
implementing the State Gaming Agency’s obligations related to the
Revenue Sharing Trust Fund under any Class IIl Gaming compact,
Non-Gaming Tribes and Limited-Gaming Tribes are not third party
beneficiaries of this Compact and shall have no right to seek any
judicial erder compelling disbursement of any Revenue Sharing Trust
Fund monies to them.

The “Tribal Nation Grant Fund” is a fund-created by the Legislature 1o
make discretionary distribution of funds to Non-Gaming Tribes and
Limited-Gaming Tribes upon application of such tribes for purposes
related to effective self-govemnance, self-determined community, gnd
economic development. The fiscal operations of the Tribal Nation .
Grant Fund are administered by the State Gaming Agency, which acts
as limited trustee, with no duties.or obligations hereunder except for
the receipt, deposit, and distribation of monies paid by gaming tribes
for the benefit of Non-Gaming Tribes and Limited-Gaming Tribes, as

these.payments:are directed by a State Designated Agency. The State

Gaming Agency shall allocate and disbuise-the Tribal Nation Grant
Fund monies as-specified by a State Designated Agency to oneor
more eligible Non-Gaming and Limited-Gaming Tribes upon a
competitive application basis. The State Gaming Agency shall |
exercise no discretion or control over, nor bear any responsibility
arisirg from, the.récipient tribes’ use or.disbursement of Tribal Nation

" Grant Fund monies. The State Designated Agency shall perform any

necessary audits to ensure that monies awarded to atty tribe are being
used in accordance with their disbursement in relation to the purpose
of the Tribal Nation Grant Fund, Tn no event shall the State's general
fund be obligated to pay any monies into the Tribal Nation Grant
Fund or to pay any unpeid claims connected therewith, and,
notwithstanding any provision of law, including any existing
provision of faw implemeénting the State’s obligations related to-the
Tribdl Nation Grant Fund or the Revenue Sharing Trust Fund under -
any Class [I] Gaming compact, Non-Gaming Tribes and Limited-
Gaming Tribes are not third party beneficiaries of this Compact and
shall have no right to seek any judicial order compelling disburserment
of any Tribal Nation Grant Fund monies to them.

A “Non-Gaming Tribe” is a federally recognized tribe in California,
with or without a tribal-state Class III Gaming compact, that has not
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engaged in, or offered, class I1 gaming or Class [II Gaming in any
location whether within or without Californis, as of the date of
distribution to such tribe from the Revenue Sharing Trust Fund or the
Tribal Nation Grant Fund, or during the immediately preceding three
hundred sixty-five (365) days,

(d) A “Limited-Gaming Tribe” is a federally recognized tribe in
California that has a Class IIT Gaming compact with the State but is
operating fewer than a combined total of three hundred fifty (350)
Gaming Devices in all of its gaming operations wherever located, or
does not have a Class 11 Gaming compact but.is engaged in class T
gaming, whether within or without California, during the immediately
preceding three hundred sixty-five (365) days.

Sec. 5.2, Payments to the Revenue Sharing Trust Fund or the Tribal
Nation Grant Fund.

(a) The Tribe agrees that it will pay to the State Gaming Agency, for
deposit into the Revenue Sharing Trust Fund or the Tribal Nation
Grant Fund, fof distribution to Non-Gaming and Limited-Gaming,
Tribes the arnual payment due putsuantto the following schedule:

Number of Gaming Devices Operated ~ Annual Payment

0-350 Gaming Devices 80 per Gaming Device

55-1 -750 Gaming Devices $900 per Gaming Device |
751-1250 Garning Devices $1950 per Gaming Device
1251- 2000 Gaming Devices $4350 per Gaming Device

2001-3000 Gaming Devices
(Years One through Seven, as defined
in section 4.5, subdivision (b)) $4350 per Gaming Device

2001-3000 Gaming Devices
(Years Eight through the expiration of

this Compact, cormmencing with the
conclusion of Year Seven, as defined in
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section 4.5, subdivision (bj(?)) $7500 per Gaming Device

(b) In addition to the payments referenced in subdivision (&), in Years
One through Seven (as defined in section 4.5, subdivision (b)), if the
Net Win from all Gaming Devices in operation in the Gaming Facility
for the year exceeds the amount set forth in the following schedule,
the Tribe shall pay the State Gaming Agency, for deposit into the.
Revenue Sharing Trust Fund or the Tribal Nation Grant Fund for
distribution to Non-Gaming Tribes and Limited-Gaming Tribes,
twenty-five percent (25%) of the difference between the Net Win and
the corresponding ameunt for that year as follows:

Year of Gaming Activities Amount Net Win
Year One $350,000,000
Year Two $360,000,000
Year Three . $371,000,000
Year Four $382,000,000
Year Five $394,000,000
Year Six : , $406,000,000
Year Seven $418,000,000

Thus, for instance, if the annual Net Win in Year One was three
hundred seventy million doliars ($370,000,000), then the Tribe would
pay the State Gaming Agency twenty-five percent (25%) of the
twenty million dollar ($20,000,000) difference between three hundred
seventy million doflars ($370,000,000) and three hundred fifty million
dollars (§350,000,000), or five million dollars (85,000,000,

(c) The Tribe shall remit the payments referenced in subdivision (a) and
(b) to the State Gaming Agency in quarterly payments, which
payments shall be due thirty (30) days following the end of each
calendar quarter (i.e., by April 30 for the first quarter, July 30 for the
second quarter, October 30 for the third quarter, and January 30 for
the fourth quarter).

(d) The quarterly payments referenced in subdivision (c) required by
subdivision (a) shall be determined by first determining the total
number of all Gaming Devices operated by the Tribe during a given
quarter (“Quarterly Device Bese™), The Quarterly Device Base is
equal to the sum total of the number of Gaming Devices in operation
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for each day of the calendar quarter divided by the number of days in
the calendar quarter that the Gaming Operation operates any Gaming
Devices during the given calendar quarter.

(e}  If any portion of the payments under subdivisions (&) or (b) herein is
overdue after the State Gaming Agency has provided written notice to
the Tribe of the overdue amount with an opportunity to cure of at least
fifteen (15) business days, and if more than sixty (60) calendar days
have passed from the due date, then the Tribe shall cease operating all
of its Gaming Devices until full payment is made.

(f)  All payments made by the Tribe to the. State Gaming Agency pursuant
to sections.5.1 and 5.2 shall be deposited into the Revenue Sharing
Trust Fund and the Tribal Nation Grant Fund in a proportion to be
determined by the Legislature.

SECTION 6.0. LICENSING.
Sec, 6.1. Gaming Ordinance and Regulations.

{a) All Gaming Activities conducted under this Compact shall, at a
minimum, comply. (i) with a Gaming Ordinance duly adopted by the
Tribe and approved in accordance with IGRA, (i) with all rules,
regulations, proccdures, specifications, and standards duly adopted by
the NTGC, the Tribal Gaming Agency, and the State Gaming Agency,
and (iii) with the provisions-of this Compact.

() The Tribal Gaming Agency shali fransmit a copy of the Gaming
Ordinance, and all of its rules, regulations, procedures, specifications,
ordinartices, or standards applicable to the Gaming Activities and
Gaming Operation, to the State Gaming Agency within twenty (20)
days following execution of this Compact, or within twenty (20) days
following their adoption or amendment.

(c} The Tribe and the Tribal Gaming Agency shall make available an
efectronic or hard copy of the following documents to any member of
the public upon request and in the maaner requested; NIGC minimum
internal control standards, the Gaming Ordinance, this Compact,
including appendices hereto, the rules of each Class III game operated
by the Tribe, the Tribe’s constitution or other governing document(s),
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGD

CENTRAL
MINUTE ORDER
DATE: 04/06/2011 TIME: 09:00:00 AM DEPT: G-62
JUDICIAL OFFICER PRESIDING: Ronald L. Styn
"CLERK: Kim Mulligan .

REFORTER/ERM: Susan Holthaus CSR# 5959
BAILIFF/COURT ATTENDANT: M. Chadwell

CASE NO: 37-2008-00075326-CU-CO-CTL CASE INIT.DATE: 01/06/2008
' CASE TITLE: California Valley Miwok Tribe vs. The California Gambling Control Commtssion

CASE CATEGORY: Civil - Unlimited CASE TYPE: Contract Other

EVENT TYPE: Ex Parle

APPEARANCES
SEE SIGN-IN SHEET FOR APPEARANCES.

Court and counsel confer ra: Ex-Parte Applications for Stay.

The Court grants the ex-parte applications for siay as follows: The Court stays entry of judgment and
stays the effect of the orders regarding the Motlon for Judgment on the Pleadings ruling and the Motion

for Reconsideration ruling.
The case is not stayed, but the Court stays any future motion hearings at this time. .

The Court hereby vacates ali future dates and sets a Case Management Conference.

Plaintiffs Moftion for Prejudgment Interest that was set on 04!22!11 and [ntervencr's Molion for
Reconsideration that was set on 05/13/11 are now vacated, .

The Trial Readiness Conference (05/06/11) and Civil Court Trial (05/13/11) are now vacated.
The Court sets 2 Case Managment Conference for 07/15/11 at 10:00 am in Dept. 62.

"Judge Ronald L. Styn

Plaintiff's counsel is directed to prepars an order.

DATE: 04/06/201% ' MINUTE ORDER ' ' Page 1
DEPT: C-62 . ' Calendar No,
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STATE OF CALIFORNLA ™~

r—

CALIFORNIA VALLEY MIWOK TRIBE, | D061811

Petitioner, (San Diego County Super..Ct. No.

37-2008-00075326-CU-CO-CTL)

\ A
THE SUPERIOR COURT OF SAN
DIEGO COUNTY,

Respondent;

CALIFORNIA GAMBLING CONTROL
COMMISSION et al.,

Real Parties in Interest.

'PROCEEDINGS in mandate éfter superior court denied plaintiff's applibation io

lift the order staying the litigation. Ronaid L. Styn, Judge. Petition granted.

In its petition for writ of mandate, the California Valley Miwok Tribe (the Miwok

Tribe) seeks & ruling requiring the trial court to lift its order staying dispositive motions
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to allow the Miwok Tribe to proceed with the litigation of the merits of its action against
the California Ganﬁbling ContFol Commission (the Commission). As we will explain, we
conclude that thé stay should be lifted to allow the Miwok Tribe to litigate the issu¢
presented by its' complaint, which is whether — under the present circumstances — the
Commission has a dufy to release funds to the Miwok Tribe. Accordingly, we will direct
a writ of mandate to issue requiring the trial court to lift the stay and aliow the parties to
file dispositive motions and, if necessary, proceed to trial,
I
FACTUAL AND PROCEDURAL BACKGROUND

As we explained in a previous opinion in this action (California Valley Miwok
Tribe v. California Gambling Control Commission (Apr. 16, 2010, No. D054912) (2010
Opinion)), the instant lawsuit seeks mandamus, injunctive and declaratory relief
regarding the Commission's decision to withhoid funds from the Miwok Tribe that are
payable to certain Indian Tribes in California who operate less than 350 gaming devices.

As set forth in the 2010 Opinion, the Miwok Tribe — located in central California
— is identified in the Federal Register as a federally recognized Indian tribe.

Pursuant to the Indian Gaming Regulatory Act of 1988 (18 U.S.C. § 1166 et seq.;
25 U.8.C. § 2701 et seq.), the State of Califomia entered into tribal-state gaming
compacts with the various tribes. in Caiifomia authorized to operate gambling cesinos
(coliectively, the Compacts), (See Gov, Code, §§ 12012.25-12012.53 [ratifying tribal-
state gaming compac‘;s].) The Con;pacts set forth a revenue-sharing mechanism under

which tribes who operate-Jess than 350 gaming devices share in the license fees paid by
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the tribes entering into the Compacts, with each "N on-Compact Tribe" in the State
receiving the sum of $1.1 million per year. (Compacts, § 4.3.2.1.) "Non-Compact
Tribes" are defined as "[f]ederally recognized tribes that are operating fewer than 350
Gaming Devices ... ." (Compacts, § 4.5.2.(a)(i).) Itis undisputed that the Miwok Tribe
is a Non-Compact Tribe, as it operates no gaming devices and is federally recognized.

The annual payment of $1.1 million to-each Non-Compact Tribe is drawn from the
Revenue Sharing Trust Fund (RSTF) described in the Compacts. The Com.missién
administers the RSTF as a trustee. (Compacts, § 4.3.2.1(b).) According to the Compacts,
"[tlhe Commission shall have no discretion with respect to the use or disbursement of the
trust funds. Its sole authority shali be to serve as a depository of the trust ﬁmds and to
disburse them on a guarterfy basis to Non-Compact Tribes." (Compacts, § 4.3.2,1(b).)
Further, 2 provision in the Government Code directs that the Comimission "shall make
quarterly payments from the indian Gaming Revenue Sharing Trust Fund to each eligible
recipient Indian tribe within 45 days of the end of each ﬁséal quarter.” (Gov. Code,
§ 12012.90, subd. (e)(2).) |

There is no dispute that, as a Non-Compact Tribe, the Miwok Tribe is eligible for
an annual amount of $1.1 millien under the terms of the Compacts. However, starting in
2005, the Commission, acting as trustee of the RSTF, suspended its quarterly
disbursements to the Miwok Tribe and decided to hold the funds indefinitely for later
distribution. In suppﬁrt of'its decision, the Commission cited "the Jack of a recognized
tribal government or leadership," and explained that “in situations involving tribal

leadership disputes,” the Commission "take[s its] lead" from the federal Bureay of Indian
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Affairs (BIA). (2010 Opn., supra, D054912.) Citing the BIA's decision in July 2005 to
suspend the Miwok Tribe's contract to receive federal benefits under the Indian Self
Determination and Education Assistance Act of 1975, 25 U.S.C. § 450 et seq.)
(ISDEAA), on the ground that "'there is no recognized tribal government with which to
take action on behalf of the tribe or to sustain a government[-]to[-]government
relationship with,'" the Commission adopted the practice of depositing the funds to which
the Miwok Tribe is entitled into an interest bearing account until "‘the Tribe's'lcade'rship
and organizational status is resolved 10 a degree sufficient to allow the BIA to resune
government-to-government relations.'” (2010 Opn., supra, D054912.)

E}Fplainin g its pqsition in a recent letter to the Miwok Tribe, the Commission
stated that its "designation as trustee of the RSTF impliedly requires it to take reasonable
steps to ensure that RSTF funds are disbursed to individuals or groups properly
authorized to receive and administer the funds on behalf of their respective tribes."
According to the Commission, it "does not independently décide the merits of the claims
of individuals or groups concerning the disbursement of RSTF funds" and therefore
dis;ributes RSTF funds "only to those individuals or leadership bodies recognized by the
BIA for the government-to-government business of the disbursemernit'and receipt of
federal [ISDEAA] contract funds," The Commission states that it "will release the
accrued RSTF fl'mds promptly upon the BIA's recognition of the Jegitimate leadership
body of the Tribe." As of December 31, 2011, the Commission was holding in trust

$7,663,001.99, exclusive of interest, of the RSTF funds payabie to the Miwok Tribe,

DEF'S EXH - 0203



For several years the federal govemment has been involved in litigation
cc;nccming the leadership and membership of the Miwok Tribe. The genesis of the
federal Hisputc was the Miwok Tribe's chalienge to the BIA's refusal to approve a tribal
censtittion that was adopted by the Miwok Tribe, with Silvia Buriey acting as
chairperson for the tribe. (California Valley Miwok Tribe v. United States (D.D.C. 2006)
424 ¥.Supp.2d 197; California Valley Miwok Tribe v, United States (D.C. Cir, 2008) 515
F.3d 1262.) On one side of the leadership dispute is the Miwok Tribe 'as led by Burley.
On the other side of the dispute is a faction led by another tribal member, Yakima Dixie,
Iwho claims that Burley's tribal gbvemmcnt should not be recognized and that the tribe
should include additional members. As we understand the current status, the BIA
continues to withhold the ISDEAA benefits from the Miwok Tribe while the toibal
leadership and membership issues are litigated in federal court. The Commission
accordingly continues to withhold the RSTF funds under its policy'of following the BIA's
lead. |

The Miwok Tribe filed this action against the Corﬁmission in January 2008. The
operative éomplajnt seeks (1) a writ of mandate under Code of Civil Procedure section
1085; (2) an injunction; and (3) declaratory-relief. All three causes of action seek the
same fundamental refief, namely an order requiring the Commission to pay over the
RSTF funds to the Miwok Tribe af the present time, despite the ongoing federal
proceedings concerning the Miwok Tribe's lead ershil:; and memberéhip. Specifically, all
three causes of action present the common issue of whether, in carrying out its fiduciary

duty as a trustee of the RSTF, the Commission is legally justified in maintaining a policy
5
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of withholding the RSTF funds from the Miwok Tribe until the federal govemment
establishes a government-to-government refationship witﬁ a tribal jeadership b(;udy of the
tribe for the purpose of distributing ISDEAA benefits. The complaint was verified by
Burley, who declared, "I am the selected spokesperson for fthe Miwok Tribe], and I am
authorized to make this verification on its behalf."

The trial court sustained a demurrer filed by the Commission, holding that because
of the tribal ieadership dispute and lack of'a federally recognized tribal governmentthe
Miwok Tribe lacked the standing and capacity to bring this action. In the 2010 Opinion,
we reversed the trial court's ruling on the, demurrer and remanded the action to the trial
court. We clarified that we were not reaching the merits of the issues raised by the
cornplaint, which we characterized as whether the Commission has a duty, under the
applicable law and facts, to immediately-disburse the RSTF funds to the Miwok Tribe, as
represented by Burléy as the chairperson of its tribal council. We stated, "Our decision in
no way touches upon whether the Commission is properly withholding finds from the
Miwok Tribe. - That is & separate issue that must be litigated upon i'emand of this action to
the frial court. The Commission contends that becauss it has a fiduciary duty as trustee
of the RSTF, the current uncertainties regarding the Miwok Tribe's government and-
membership require if to withhold the RSTF funds and hold them in trust unti! it can be
assured that the funds, if released, will be going to the proper parties. Nothing ih our
decision is intended to foreclose the Commission from pursuing such an argument in the
trial court. Indeed, the trial court will be better able to explore the legal impact of the
tribal leadership dispute and the BIA's relationship with the Miwok Tribe Whén the

6
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pertinent facts are more fully developed later in the litigation, rather than in the context of
the scant facts available in connection with the Commission's demurrer.” (2010 Opn.,
supra, D054912.)

Upon remand, ‘the trial court considered a motion to intervene filed by (1) "the
California Vailey Miwok Tribe; California,” which purports to be thc_a Miwok Tribe as
represented by a qompetjng tribal government; and (2) the following individuals: Dixie,
who claims to be the hereditary chief of the Miwok Tribe; and Velma WhiteBear,
Antonia Lopez, Antone Azevedo, Michael Mendibles and Evelyn Wilson, ali of whom
claim to be members or tribal conncil members of the tribe as led by Dixie (collectively,
‘Intervcnors). On December 17, 2016, the trial court granted the Intervenors' motion for
leave to intervene.

On December 22, 2010, the Assistant "Secrctarj' of Indian Affairs for the United
States Department of the Interior (the Assistant Secretary) issued a decision coﬁ;:eming
the BIA's relationship with the Miwok Tribe (the December 22, 2010 decision). The
Assistant Secretary concluded that “there is rio need for the BIA to continue jts previous
efforts to orgaﬁ.izc the Tribe's government, because it is already organized as a General

Council," and “there is noneed for the BIA 10 continug it§ previous efforts to ensire ‘that

1 As the parties have expressed some nncertainty about the meaning of our
statement, we clarify that when observing that the pertinent facts would be more fully
developed later in the litigation, we were referring to the fact that the record presented in
connection with the demurrer consisted primerily of pleadings, and the parties had not yet
had the opportunity 1o bring a dispositive motion or conduct a trial to present all of the
relevant evidence to the trial court. We were not referring to the independent
development of events in the federal system relating to the tribal leadership and
membership dispute.

7
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the Tribe confers tribal citizenship upon other individual Miwok Indians in the
surrounding area.” In the December 22, 2010 decision, the Assistant Sccretarjx rescinded
previous statements refusing to recognize a govemment for the Miwok Tribe and refusing
to recpgnize Burley as the fribal chairperson. The Assistent Secretary indicated that the
BIA.wo.uld work with the Miwok leibe_'s existing governing body to "fulfill” a
government-fo-government relationship,

Based on the Assistant Secretary's December 22, 2010 decision, the Miwok Tribe
filed a motion for judgment on the pleadings in the trial court, which the trial court
granted in March 2011, The trial court concluded that in light of the Assistant Secretary's
December 22, 2010 decision, "the Commission's answer does not state facts sufficient to
constitute a defense to the complaint.” It explained that the December 22, 2010 decision
"definitely establishes the [Miwok Tribe's] membership, governing body and leadership,
including . . . Burley's status as representative and Chairperson of the [Miwok Tribe].. In
doing so, the decision establishes Plaintiff's right to the RSTF monies held by the
Commission,"2

As of April 1, 2011, the parties were in the process of preparing & judgiment for
entry by the trial court when the Assistant Secretary set aside the December 22,2010
decision and set up a briefing schedule to give the parties a chance to' offer their views

prior to the issuance of a reconsidered decision, citing "[s]ubsequent actions by the

2 The trial court also granted a moticn to reconsider its earlier ruling permiitting
Intervenors to intervene in the action, Tt explained that “ItThe December 22, 2010
decision removes the bases for the court's finding that Intervenors have an interest in this

action ., , "
8
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parties involved in this {federal] dispute .. .." One of the subsequent actions cited by the
Assistant Secretary was a lawsuif filed January 24, 2011, by the Intervenors in federal
district court in the District of Columbia challenging the Secretary's December 22, 2010
decision. (California Valley Miwok Tribe v. Salazar, No. 11-160 (RWR) (the Szlazar
case).}

On April 6, 2011, in an ex parte hearing in th§s action, the trial court considered
the impact of the Assista;nt Secretary's April 1, 2010 decision that he was setting aside the
December 22,2010 decision. The trial court stayed the entry of judgment and the effect
of its other prior rulings. The trial court allowed the parties to continue to conduct
discovery, but stated that except for discovery-related motions, no motions would be
permitted without leave from the court.

On August 31, 2011, the Secretary issued a new decision to replace the
December 22, 2010 decision (the August 31, 2011 decision). Reaching a similar
conclusion as earlier, the Assistant Secretary decided that the ]ﬁiwok Tribe's entire
citizenship is composed of ﬁvg citizens; that the tribe operates under 2 General Council
form of government, with Burley as the chairperson; and that the tribe's General Council
is vested with the governmental aﬁthority of the fribe and may conduct the full range of
goverﬁmcnt-td-govermnent relations with the United States. The Assistant Secretary
concluded that there was no authority for the Department of the Interior to interfere with
the Miwok Tribe's internal governance. The implementation of the August 31, 2011
decision was stayed, with the Assistant Secretary stating that "[tThis decision is final for

the Department and effective immediately, but implementation shall be stayed pending
9
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the resolution of fthe Salazar case].” The complaint in the Salazar case was amended to

challenge the Assistant Secretary's August 31, 2011 decision.3

The Miwok Tribe made an ex parte application to the trial court asking it'to
reinstate the miing granting judgment on the pleadings based on the Assistant Secretary's
August 31, 2011 decision in place of the December 22, 2010 decision, as both decisions
similarly resolved the federal government's position with respect to the Miwok Tribe's
leadership and membership dispute, allowing the Commission to disburse the RSTF
funds under the Commissiori's chosen approach of following the lead of the federal
government on tribal issues. The triel court denied the ex parte application on
September 7, 2011.

The Miwok Tribe then filed a noticed motion for entry of judgment on the same
basis, which the trial court denied or Octobér 21, 201 1. The trial court e}éijlaincd that the
August 31, 2011 decision did not hiave the same Iegz;l effect as the December 22,’20 10
decision because the Assistant Secretary had stayed implementation of the August 31,
2011 decision pending resolution of the Salazar case. The trial court stated that "Ttlhe
court's ruling on Plaintiffs motion for judgment on the pleadings is dependent on the
final outcome of the judiclzial review of the decisions by [the Assistant Secretary].
Therefore, the court orders that this matter rémain stayed, with all previous orders

remaining in effect, pending final resolution of [the Salazar case]."

3 The Commission has requested that we take judicial notice of the first amended
complaint in the Salazar case. We grant the request to take judicial notice.
10
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On March 5, 2012, the Miwak Tribe filed an ex parte application in which it
sought "an order lifting the stay, so that it can file 2 motion for judgment on the pleadings
or a motion for summary adjudication.” The ex parte application focused on recent
statements that Dixie made during & depositidn, which the Miwok Tribe described as an
admission that Dixie had resigned as tribal chairman in 1999 and that his signature or; his
notice of resignation was not a forgery as he had previously claimed. The Miwok Tribe
argued that Dixie's purported admission resolved the tribe's leadership dispute and
therefore was relevant to whether the Commission was justified in withholding the RSTF
funds. |

In opposition, the Commission took the position that the stay should remain in
place until the Salazar case is over because it is the federal government's position on
recognizing Burley's tribal govcmmenf, not Dixie's statements as to his tribal leadership
status, that guides the Commission's decision whether to disburse the RSTF funds. The
Commission reiterated its position that "it will disburse the accrued RSTE monies to
whatever individual or leadership group is finally recognized by the BIA for the purpose
- of disbursing federal [ISDEAA] funds to the [Miwok Tribe].” Intervenors took the
position tﬁﬁt the stay should remain in place while the Salazar case is-pending because -
"[tjhe. [Salazar case] will determine whether the 1998 Resolution established a
government the United States will recognize" and *in turn will determine to whom the
trust monies should be paid.”

On March 7, 2012, the trial court heard the Miwok Tribe's ex parte application to

lift the stay. At the hearing, counse] for the Miwok Tribe argued that the trial court
11

DEF'S EXH - 0210



should not stay the litigation until the Salzzar case is resolved because the tribe seeks a
ruling on an issue not presented in that case. Counnsel explained that the tribe seeks a
determination of whether the Commission has the legal discretion, as trustee of the
RSTF, to withhold the RSTF funds until the BIA recognizes a trijbal leadership body,
which is nof a determination dependent on the ultimate outcome of the Salazar case.

The trial court disagreed and denied the application. It stated, "[1]f I were to lift
the stay and go forward, I would in effect be deciding who is the proper representative of
the tribe and who is the tribe, precisely the issues that are within the exclusive jurisdiction
of the tribe and the federal courts.” The trial court explained that "[u]ntil the federal court
decides, the ultimate issue won't be resolved and I don't see how I could issue a final
Jjudgment, so I'm going to deny the application.”

‘The Miwok Tribe filed the instant petition for writ of mandate challenging the trial
court's denial of its request to lift the stay to allow the parties to file dispositive motions.
The Miwok Tribe contends that it "is entitléd to have the tria] court detérmiine whether
the Commission is properly withholding RSTF payments . . . , despite the [ Assistant
Secretary's] decision being under review in federal court.” Both the Commission and
Intervenors have filed returns to the petition.

_ o
DISCUSSION
A.  The Petition Is Timely
As an initial matter, we address Intervenors' contention that we should reject the

Miwok Tribe's petition as untimely.
12
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"As a general rule, a writ petition should be filed within the 60-day period that is
applicable to appeals. [Citations.] 'An appellate court may consider a petition for an
extraordinary writ at any time [citation], but has discretion to deny a petition filed after
the 60—day period applicable tb appeals, and shouid do so absent "extraordinary
‘ circumstances” justifying the delay.'" (Volkswagen of America, Inc. v. Superior Court
(2001) 94 Cal.App.4th 695, 701.) Intervenors argue that, in substance, the Miwok Tribe's
writ petition challenges the stay in proceedings that the trial court impiemented in
October 2011 when it denied the Miwok Tribe's renewed motion for Jjudgment on the
pleadings based on the Assistant Secretary's August 31, 2011 decision. According to
Intervenors, if the Miwok Tribe wanted to challenge the stay impvlemented in October
2011, it should have filed a writ petition within 60 days of that date.

We reject Intervenors' argument becanse we do not perceive the Miwok Tribe as
challenging a ruling that the trial court made in October 2011, Although the trial court
ordered that the action remain stayed in October 2011, it was not until the Miwok Tﬁbe's
ex parte application in March 2012 that the trial court ruled on whether it would lift the
stay to allow the Miwok Tribe to file a dispositive motion based on a ground i.ﬁdependent
of the Assistant Secretary’s decision. The trial court ruled for the first time in March -
2012 that it wouid not allow a dispositive motion putting into issue whether, under
present circumstances, while the federal govérnment's relationship to the Miwok Tribe is
stiﬂ unsettled, the Commission as trustee of the RSTE is legally justified in relying on the

position of the BIA in deciding whether to release the RSTF funds. The writ petition
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challenging that March 2012 ruling was filed within 60 days of the ruling and is therefore

timely under the general rule.

B. The Trial Court Improperly Denied the Miwok Tribe's Application to File a
Dispositive Motion Based on a Ground Other than the Assistant Secretary’s
Decision
The fundamental relief that the Miwok Tribe requested in its ex parte application,

and that it seeks by this writ proceeding, is a lifting of the stay on pro ceedings so that it

may ﬂlé a dispositive motion. Th.e Miwok Tribe requests that we grant relief requiring
the triel court to adjudicate this action on the merits despiie the pendéncy of the Safazar
case,

A writ of mandate is available if there is no "plain, speedy, and adequate remedy,
in the ordinary course of law." (Code Civ. Proc.,, § 1086.) "Although pretrial writ relief
is spari;lgly granted, where the trial court's.ruling may properly be evalnated as to its
correctness or erroneousness as a matter of law, and where leaving it in place ay
substantially prejudice the petitioner's case, appellate courts may entertain e writ petition.
[Citation.] Ifthe petitioner lacks an adequate means for seeling timely relief, such as a
direct appeal, or where the petitioner may incur prejudice that is not correctable on appeal
due to the challenged rufing, the appellate courts may decide to intervene. [Citation.]
The criteria for allowing writ relief will be applied depending upon the facts and
circumstances of the particular case." (Ochoa v, Superior Court (2011) 199 Cal.App.4th
1274, 1277-1278.)

"'In order to confine the use of mandamus o its proper office, the Supreriie Court,

in various cases, has stated general criteria for determining the propriety of an

14
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extraordinary writ: (1) the issue tendered in the writ petition is of widespread interest
[citation] or presents a significant and novel constitutional issue [citation]; (2) the trial
court's order deprived petitioner of an opportunity to present a substantial portion of his
cause of action [citation]; (3) conflicting trial ;:ourt interpretations of the law require a
resolution of the conflict [citation]; (4) the trial court's order is both clearly erroneous as a
matter of law and substantially prejudices petitioner's case [citations); (5) the party
seeking the writ lacks an adequate means, such as a direct appeal, by which to attain

| relief [citation]; and (6) the petitioner will suffer harm or prejudice in & manner that
cannot be corrected on appeal [citations].'" (Roden v. AlmerisourceBergen Corp. (2005)
130 Cal.App.4th 211, 218 (Roden).) |

One of the circumstances justifying mandamus relief is where the trial court has

err'oneously entered 2 stay of the action based on the belief that it lacked jurisdiction to
proceed. "The law is well settled that a trial court is under a duty to hear and determine
the merits of all matters properly before it which are within its jurisdiction, and that
mandate may be used to compel the performance of this duty. This is so even where the
trial court's refusal to pass on the merits is based on the considered but erroneous belief
that it has no jurisdiction-as a matter of law-to grant the relief requested." (Robinsonv. -
Superior Cowrt (1950) 35 Cal.2d 379, 383; see also Morrison Drilling Co. v. Superior
Court (1962) 208 Cal. App.2d 740, 744 [mandamus to compel trial court to lift stay
imposed on mistaken belief that absent party was indispensable]; James v, Supérfor

Court (1968) 261 Cal.App.2d 415, 417 [mandarmus ordered to require trial court to
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consider the defendant's demurrer and lift a stay that it irnposed in a maticious
prosecution action while the underlying lawsuit was being appealed].)

Here, the trial court declined to allow the Miwok Tribe to file a dispositive motion
because it determined that to do so would require it to decide "issues that are ﬁiﬂﬁn the
exclusive jurisdiction of the tribe and the federal courts." On that basis the trial court
denied the ex parte application to lift the stay and refused to proceed on the merits of the
ection.

The issue before us, therefore; is whether the tria} court improperly refused to
perform its duty to hear and determine the merits of the matter properly before it based on
its jurisdictional concerns. As we will explain, we conclude that based on en apparent
misunderstanding of the nature of the ruling necessary to resolve the issues presented by
the Miwpk Tribe's complaint, the trial court-erroneously concluded that it would be
intruding on the exclysive jurisdiction'of the Miwok Tribe or the federal courts if it
proceeded with this action while the Salazar case was pending,

To understand how the trial court erred, it is important to focus on the nature of
this action and the Miwok Tribe's reason forfiling it. As we have explained, theré is no
dispute that the Miwok Tribe is entitled to the RSTF funds. The dispuited issue is
whether the Commission; as trustee of those funds, is required 16 pay them over to the
Miwok Tribe now, or whether it may instead wait to pay those funds until the federal
government has recognized a tribal leadership body to receive the ISDEAA benefits. The
Miwok Tribe's complaint seeks a ruling thet the Commission is not legally justified in

waiting until the federal issues are resolved, and that accordingly injunctive, mandamus
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and declaratory relief is warranted in its favor.. The Commission takes the position that,
under its fiduciary duty as trustee of the RSTF funds, it is fcgally permissible for it to
withhold the RSTF funds. Similarly, in their complaint in intervention, the Intervenors
request relief in the form of a declaration that "the Comumission shali continue to hold the
[RSTF funds] in trust for the Tribe until such time as the Tribe is duly organized as
overseen by the BIA."

Based on the gravamen of the complaint, the fundamental issue presented to the -
triel court for resolution on the merits is whether the current uncertainty in the federal
government's relationship to the Miwok Tribé — including the pendency of the Salazar
case — constitutes a legally sufficient basis for the Commission, as trustee of the RSTF,
to withhold the RSTF funds from the Miwok Tribe. To resolve that issue the trial court
need hot determine the issues presented in the Salazar case or determine the proper tribal
-leadership body. The trial court need only acknow!édge that the federal dispute is
ongoing, and based on that factual predicate, determine whether the Commission has a
legally sufficient basis for withholding the RSTF funds.

Put simply, the issue for the trial court'to resolve is limitcd’ to whether the
Commission is justified in withholding the RSTF funds because the Salazar caseis *
pending and the BIA has not recognized a tribal icadership body for the distribution of
ISDEAA benefits. It need not decide the issues being considered in federal court or
resolve an internal tribal dispute. The trial court thus incorrectly conciuded that it would

. be deciding issues within the exclusive jurisdiction of the Miwok Tribe or the federal

courts if it were to proceed to resolve this action on the merits while the Salazar case is
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pending.. Based on thatincorrect conelusion, the trial court improperly denied the Miwok
Tribe's request to file a dispositive motion and proceed with the litigation of this action
on the merits,

Although pretrial mandamus relief is sparingly granted, several factors that
typically justify the issuance of an extraordinary writ are present here. (Roden, supra,
130 Cal.App.4th at p. 218,) As we have noted, writ relief is proper when "‘the trial
court's order deprive[s] petitioner of an opportunity to present a substantial portion of his
cause of action,’" "'the party seeking the writ lacks an ad equate means, such as 4 diréct
appeal, by which to attain relief'" and "'the petitioner will suffer haim or prcjudicé ina
manner that cannot be corrected on appeal.'" (Ibid.) These circurnstances will exist if the
stzy remains in place and the Miwok Tribe is forced to wait until the Salazar case is over
to litigate the merits of the Commission's policy of withholding.the RSTF fuhds. In that
event, the Miwok Tribe's chellenge to the Commission's policy will evade review and be
rendered moot before it can be decidgd.-_l Without pretrial mandamus requiring the tria}
court to ift the stay, the trial court will, fail to litigate this action while the relief sought in
the complaint is still meaningful'to the Miwok Tribe. (CL. Hayward Area Planning Assn,
v. Superior Couwrt (1990) 218 Cal. App:3d 53, 56 [mandamus relief appropriate becauge
remedy would be moot by time of appeal]; Tayior v. Superior Court (1990) 218
Cal.App.3d 1185, 1190 [mandamus warranted when eventual appeal is not an adequate
remedy because the estate in a child support action allegedly would be dissipated before

- the appeal could be resolved].)

18
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To be clear, we express 1o view on the-merits of the Miwok Tribe's claims, as the
issues presented in this action must be decided by the trial court in the first instance based
on a thorough review of the applicable law and evidence, including an understanding that
the issues presented in the Salazar case havé not yet been resolved. The important point
for our present discussion is that the Miwok Tribe has filed this action to obtain a ruting
that the Commission is not fulfilling its duty as trustee with respect to the RSTF funds
under the present circumstances, including the BIA's lack of recognition of a tribal |
leadership body for the distribution of ISDEAA benefits. To carry out its role of
adjudicating this litigation, the trial court must allow the Miwok Tribe to file 2 dispositive
motion and, if necessary, proceed to trial.

DISPOSITION

Let & writ of mandate issue commanding the San Diego County Superior Couut to
vacate its March 7, 2012 order denying the Miwok Tribe's ex parte application, and to Lift
the stay to allow the parties to file dispositive motions and, if ﬁecessary, proceed to trial.
Petitioner is entitled to recover the costs it incurred in this writ pfoceedin_g. (Cal. Rules
of Court, rule 8.493(2)(2).) |

IRION, J.
WE CONCUR: | e

NARES, Acting P. J.

MCINTYRE, I.
19
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Y e _ SUPER!OR COURT OF CALIFORNIA, ;b"
COUNTY OF SAN DIEGO W
CENTRAL '
. ‘ MINUTE ORDER
DATE: 03/01/2013 ' TIME: 03:00:00 PM  DEPT: C-62

. JUDICIAL OFFICER PRESIDING: Ronald L. Styn

CLERK: Kim Muiligan
REFPORTER/ERM: Not Reporied
BAILIFF/COURT ATTENDANT:

CASE NO; 37-2008-00075326-CU-CO-CTL CASE INIT.DATE: 01/08/2008
CASE TITLE: California Valley Miwok Tribe vs, The California Gambiing Control Commission

CASE CATEGORY: Civil - Unlimited CASE TYPE: Contract - Other -

APPEARANCES

Re: Remittitur on Appeal #D061811 -

The Court has recelved and reviewed the remittifur,

Petition granted..

Following remlttltur, the court vacates its March 7,-2012 order denymg Plaintiff's ex parte
application, and lifts the stay to allow the parties to ﬁle dispositive motlons and, if. necessary,

proceed to trial, ' _

Judge Ronald L, Styn

i, “aa I
At [

DATE: 03/01/2013 : “ MINUTE ORDER ' ' Page*1
DEPT: C-B2- Calendar No,
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SUPERICR COURT OF CALIFGRNIA, COUNTY OF SAN DIEGO

Central .
330 West Broadway
San Diego, CA 92101

SHORT TITLE: Califomia Vailey Miwak Tribe vs. The Galifernia Gambling Control Commission

CASE NUMBER:

CLERK'S GERTIFIGATE OF SERVICE BY MAIL 47-200B-00075326.CLCO-CTL

| certify that { am not a party fo this cause. 1 cerlify that a true :::opy of ihe attached minutes arder was malled
foliowing standard court practices in a sealed envelope with' postage fully prepaid, addressed as indicated below.
The malling and this cerﬂfcatlon occurred at San Dlegg, California, on 03/04/2013,

Clerk of the Court, by:

4 J:Mﬁ_ 44" )
i , Deputy

WILLIAM L WILLIAMS
1300 { STREET, SUITE 125
SACRAMENTD 'CA 4244

 SYLVIA A CATES
1300 [ STREET, SUITE 126
SACRAMENTO, CA 85814

NEIL D HOUSTON
1300 | ST STE 125
SACRAMENTO, CA 342442550

MANUEL CORRALES
17140 BERNARDC CENTER DRIVE # 3?0
SAN DIEGQ, CA 92128

" RICHARD M FREEMAN
12275 EL CAMINO REAL SUITE 200
SAN DIEGO, CA 92130-2006

ROBERT A ROSETTE
193 BLUE RAVINE ROAD # 255
FOLSOM, CA 95630

THOMAS WWOLFUM
1333 NORTH CALIFORNIA BOULEVARD # BUITE 450

 WALNUT CREEK, CA 84536

RANDALL APINAL
110 WEST A STREET, SUITE 1100

_ BAN DIEGO, CA 9210{

TERRY SINGLETCN

SINGLETON &ASSDCIATES
18860 FIFTH AVENUE # 200
SAN DIEGO, CA 92101

[:l Additional names end address attached.
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Case 1:11-cv-00160-RWR Document 27 Filed 09/01/11 Page 1 of 6

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA.
Civil Division

THE CALIFORNIA VALLEY MIWOK
TRIBE, ¢f al.,
Plaintiffs,

v, Case No. 1:11-cv-00160-RWR.

KEN SALAZAR, in his official capacity as
Secretary of the United States Department of Hon, Richard W. Roberts

the Interior, et al,

Defendants,

JOINT STATUS REPORT AND PROPOSED ORDER REGARDING THE
STATUS OF THE RECONSIDERED DECISION OF THE ASSISTANT
SECRETARY - INDIAN AFFAIRS

Pursuant to this Court’s order of August 15,2011, the parties provide the following
status veport to the Court. '

1. On January 24, 2011, Plaintiffs brought suit challenging the December 22, 2010
decision of the Assistant Secretary - Indian Affairs of the United States
Department of tﬁe Interior (‘.‘A'ssistant Secretary™). See Dkt. No. 1.

2, On March 16, 2011, Plaintiffs filed a Motion for Preliminary Injunction, Dkt. Ne.
8, and, after granting the Defendants’ Consent Motion for an Extension of Time,

~ Dkt. No. 17, this Court ordered the Deféndants to file their opposition to

Plaintiffs’ Moticn for a Preliminary Injunction by April 5, 2011.

3. . However, on April 1, 2011, the Assistant Secretary - Indian Affairs of the United

States Department of the Interior set aside the prior December 22, 2010 decision
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Case 1:11-cv-00160-RWR Document 27 Filed 09/01/11 Page 2 of 6

regarding the organization and governance of the Califomia Yalley Miwok Tribe.
See Joint Motion to Stay Litigation, Dkt. No. 22, ex. 1.

On April 8, 2011, the Assistant Secretary sent letters to both Mr. Yalima Dixie
and Ms. Silvia Buriey requesting responsive briefing pertaining to a number of
issues. J éaint Motion to Stay Litigation, Dkt. No. 22, ex. 3.

The April 8, 2011, ]cﬂer set May 3, 2011, as the deadline for the respective
parties’ submission of briefs responding to thelAssistant éccretary’s inquiries.
'Both Mt Dixie and Ms. Burley suia_m.itted briefs on May 3, 2011.

On April 19, 2011, the parties jointly requested this Cowrt stay the litigation and
all attendent deadlines so that the Assistant Secretary couid prepare and issue the
reconsidersd decisién. See Joint Motion to Stay Litigation, Dkt. No. 22.

On April 25, 2011, this Court issued a miﬁute order granting the parties’ joint
motion to stay until July '7_, 2011, and ordered the parties to. file a joint status
report and proposed order on July 7, 2011 as well, |

On July 7, 2011, the parties filed a joint status report and requested this Court stay
the litigation and all attendant deadlines until August 15, 2011, to accommodate
the Assistant Secretary’s ongoing preparation of the reconsidered decision. See
Joint Status Report Regarding the Status of the Rcc.onsidered Decision of the ..
Assistant Secretary - Indian Affairs and Motion for Extension of the Temporary
Stay of Litigation, Dkt. No. 23.

Plaintiffs c;Jnsentcd 1o the cxténsion on the condition that it was the final

extension and that this Court order the Assistant Secretary to issue his

reconsidered decision by August 15, 2011, X §§ 9, 9(=).
2
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Case 1:11-cv-00160-RWR Document 27 Filed 09/01/11 Page 3 of 6

10,

11,

12,

13.

Defendants would not consent, however, to a candition mandating final agency
action, and requested that should the Assistant Secretary not issue a reconsidered
decisicn by August 15, 2011, that the resuit be a release of the voluntary stay. fd.
§§ 9, 9(b). Accordingly, the parties ench submitted a separate proposed order,
See id., Attachment 1-2.

On July 11, 2011, this Court granted the Joint Motion for Temp‘orary Stay of
Litigation and adopted Plaintiffs’ proposed order. See Order Granting Joint
Motion for Temporary Stay of Litigation, Dkt, No. 24, This Com:t’s order struck
paragraph 2, which requested, “This extension of the temporf;ry stay shall be the
final one granted by the Court and is conditioned upen the Assistant éecretary
issuing his decision on reconsideration of the December 22, 2010 Decision on or
before August 15,2011, 1d |
On August 12, 2011, the parties again requested the Court to extend the stay
anticipating the issuance of the decision on August 26, 2011. This Court granted
that request and steyed the Htigatioﬁ until September 2, 2011. See Order, Staying
case until 09/02/11, Dlct. No. 26. |

The Assistantl Secretary issued the decision on Wednesday August 31, 2011, The
Assistant Secretary reinstated his prior dscision. While the Aupgust 31, 2011
decision is final for the Department for purpose of judicial review, the Assistant
Secretary stayed the effectivencss of the Aupust 31, 2011 decision pcndin g
resolution of this matter, As é result, the August 31, 2011 decision will have no
Ifcn‘ct: and effect until such time as this court renders a decision on the merits of

plaintiffs’ claims or grants a dispositive motion of the Federal Defendants.
-3-

DEF'S EXH - 0225



Case 1:11-cv-00160-RWR Document 27 Filed 08/01/11 Page 4 of 6

14, Accordingly, no further temporary stay of the litigation is required.

15.  Plaintiffs and Defendants request that the stay of the litigation be terminated and
that a joint Status Reporf be Tiled by September 16, 2011 and that the Proposed
Order be adopted.

Respectfully submitted this Ist day of September, 201 1.

Respectfully submitted,

s/ M Roy Goldberg

M. ROY GOLDBERG

(D.C. Bar No. 416953)

CHRISTOPHER M. LOVELAND
(D.C. Bar No. 473969) .
ATTORNEYS FOR PLAINTIFFS
"Sheppard Mullin Richter & Hampton LLP
1300 ¥ Street, N.W., 11th Floor East
Washington, DC 20005-3314

Tel; {202) 218-0007

Fax: {202) 312-9425

Email: rgoldberefdsheppardmullin.com
cloveland@sheppardmullin.com

ROBERT J. URAM (admitted pro hac vice) Sheppard
Mullin Richter & Hampton LLP

Four Embarcedero Center, 17th Floor

San Francisco, California 94111-4109

Tel: {415) 434-9100 '

Fax: {415) 434-3947

Email; ruram@sheppardmuilin.com

COUNSEL FOR PLAINTIFFS

-4-

DEF'S EXH - 0227



Case 1:11-cv-00160-RWR Document 27 Filed 09/01/11 Page 5of6

/5/ Kenneth Rooney
KENNETH D. ROONEY

United States Department of Justice
Environment & Natural Resources Division
Natural Resources Section
P.0O. Box 663
Washington, D.C. 20044- 0663
Phone; {202} 514-9269
. Fax: (202) 305-0506
E-mail: kenneth.roonéy@usdoj.gov

QOF COUNSEL

James W. Porter

Attorney-Advisor

Branch of Tribal Government and Alaska
Division of Indian Affairs

Office of the Solicitor, Department of the Interior
1849 C Street, N.W. Washington, D.C. 20240
Meil stop 6518 '

‘COUNSEL FOR DEFENDANTS

5.
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Case 1:11-cv-00160-RWR Document 27 Filed 08/01/11 Page 6 of &

CERTIFICATE QF SERVICE

I certify that on September 1, 2011, T filed & copy of the foregoing Joint Status Report
and Proposed Order Regarding the Status of the Reconsidered Decision of the Assistant
Secretary — Indian Affairs was filed with the Court pursuant to the electronic filing rules. All
participants are registered CM/ECF users, and will be served by the CM/ECF system.

Isf
Roy Goldberg
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Case 1:11-cv-00160-RWR Document 27-1 Filed 09/01/11 Page 1 of 2

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
Civil Division

THE CALIFORNIA VALLEY MIWOK
TRIBE, et al.,

Plaintiffs,

v. | Case No. 1:11-cv-00160-RWR

KEN SALAZAR, in his official capacity as
Secretary of the United States Department of [ Hon. Richard W. Roberts

the Interior, ef &,

Defendants,

ORDER

Having reviewed and considered the “Joint Status Report Regerding the Status c;f the
Reconsidered Decision of the Assistant Secretary - Indian Affuirs” filed by the Plaintiffs and
Defendants in this case, it is hereby ORDERED that the temporary stay of this litigation is
terminafcd. |

It is }}erebjlr FURTHER ORDERED that:

1. The Decision of the Assistant Secretary dated August 3‘1, 2011 is stayed and will
have no force and effect until such time as this court renders a decision on the merits of plaintiffs’
claims or grants a dispositive motion of the Federal Defendants.
| 2, Plaintiffs arlld Defendants will file a Joint Status Report on or before September 16,
2011. |

3. Defendants shali not be required to file a responsive pleading to the Complaint until

further Order of this Court.
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Case 1:11-cwv-00160-RWR  Document 27-1  Filed 09101!1_1 Page 2 of 2
4, Any applicable deadline for the issuance of a scheduling order under Rule 16(b}, Fed.
R. Civ. P., is stayed pending further Order of this Court.

Dated this ___ day of , 2011,

By the Court:

United States District Judge
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. -OFHCE-O?',I_HES'ECRETARY . T ST
.+ * Woshington, D.C’20240 | < .

T

. M:.Yal:imaK_Dixie L o ‘
" “Shéep Ranch Rancheda of MiWok Indiaxs of Galifornia - .

11178 Shccp_R-anchRd_, R I IR
P.0.Box 4l e SR

_Sheep Ranch, Celifornia 93250 ©
* <-Dear Mr. Dixie; # . g
I afn Writing it Fesponsg 10 your appeal filed witbihic.office, of the ‘Assistant Sécretary =
Tndian Affairs 60 Ociobér 30,2003, In deciding hils appee), I 2am exercl Siﬁg_hqmoﬁn;‘dalegaﬂ:d -
¢ o mefiom the Assistant Secretary - [ndizn Affqits pursuant 10 209 DM 8.3 and 110 DM 82, In :
-hat appeal, you ghalleaged'the Buireat of Indisn Affhirs™ (° 47 recognition of Sylvia Burleyas - .
113ba] Chairman, 208 sought to “pullify” bér admission, and the admission, ef bez diughterand
ddaughiers into your Tribe. Alfhdugh your appedl yaises meny diffioniltissués, 1 must” c.
O et it on procedurel giownds. Tt L Ao e e
. . Youw appeal ‘of the BIA's recognition-of Ms. Busley as fribal Cheirmen hes been rendered
- propt by the BIA™s detision of March 26, 2004, 2 copy. of whigh is enclosed, rejecting the Tribé's; '
proposed comstithion. 1o {hat letter, the BIA made clear thet the Fedesal goyernment, did not
recognize Ms; Burléy as the tibal Chejrman: Réther, The BIA. ol Tecoghize her a5 “a person -
. of suthosTy within ‘California Valley Miwok Tsibe.” Upth such-time es the Tribe has orgemized,
the Federal government can récogiize no ooe, incjuding yourself, as the tribal Chdirinen, I -
encaurage Yo g5iher in conjunction with Ms. Burley; other ‘ribal members, ltir'pi:ﬂ.t:'zz.tial"ti-i‘mal i
" n:mqhm,' 1 continue your efforts 1o organize the Tribe along the lines o}xﬂineé in thé Mareh 26,7 °
' 2004; letter so that the Tribe can become-organized and efjoy e Al benefits of Foderal, RO
: ) 5 idc;.uiﬁ:ing’:ﬁqtatjva'tsibg]'_memﬁers. If you ..
need gdidance of assistance, Ray Fry, (516) $30-3794 ! of the Cenrel Celiforiia Agency of the |
"B]A ‘cen advise you how to go'about doing this. AR S R | o N :
S add;tion, your-appgal 10'my office was procedurally Jefedrive because it raised issues
that had not beer; raised wt Jower.Jevels of the adrinistrative appeat p;occ'ss. In May 2003, you
contscied the BIA 1o request assistance ill-'pIEngI:iﬁg an sppeal of {he BIA’s recagnition: of Ms.
Buwley as wibal Chairman, You spegifically steted that you wert not filing-a formal Notice of - "
Appeal. I June 2003, you filed in “Appeal of inaction of official,” pursuant to 25 CFR 828, -
with the Central C’a]ifomia A'gtncylsl-lptl‘inmndenl thallenging the BLA’s failure 10 respond 1o
your request for assistance: 1o Angust 2003, you filed anotliés “Appeal piine ctién-of official™ '
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~ with the Actin g-Regiondl Digector chellenging the failre of the Superinfenderit 10 zespondto | -
. yowr appeal vf-the BIA'S inaction. Your sppeal with Dy office, however, Was Dot an «Appealof .
inactiori of official.” Raiber, your “Notice of Appeal” challenged the BIA’s Tecognition-of Ms.
Burley as ribal Chaiymen snd sought to milify the Tribe’s adoption-of her and her fernily
members. Thoseé {sshes ywexe not maised below, They-are not, {herefore, properly before e,

In sddition, Your appeal appém's 1o be untimely. In 1996, you first chell enged the BIA's
tion of Ms. Burley as Chainpan of the Tribe. -In Pebroary 2000, {he BIA informed you
alresolution of such jssues, .On July,18; 2601, you
¢.onst for the Eastern Ristrict of California sballenging her

recqeni .
~that it defers toITib
Bugley o the United Siates District

purporled Jeadershiip-of be Tribe. O cowt @smigsed you
. _\a.aithout.prcjudic& gnd wi_zb leave to amend, bgcaasa you had not exhavsisd }'Qu‘[‘_admfﬁisﬁ'aﬁvg
remedies by appealing the BIA's February 2000 decision. "Afieh.the court'y, Jamubry 24, 2002,
order, you should have pussued YOUF 2 3

Lefore yeising your cliim with the Blreed. As aresult

almost & year and 2 half, unti! June 2003; iz v
of your delny iz PUF Suing your, adminjstrative eppeel after the court’s Tanvary 24, 200 o onder,
your sppesl b fort_?._nieis +ime barred. - R ! C _

in light of the BIA’s letier of Mareh 26, 2004, that the Trine is not an orgenized tribe, -
| lsowever, {he BLA does not recogmize eny tribal gpvemrdéng_anﬂﬁuefom, canpot defer to eny
+ tribél dispute resolution process #t this time.’ I understgnd Bt a Mr, Troy M. Woodward bas

Heldhimsell put 85 B0 Adminisiratve Hearing Ofbcer for the Tifbe

* esolve your complaint ilgm'.ust Ms. Butley. Please be advised that the BLA doss nol

Mr. Woodward 25 8 tibal officidl or his heerng process 882 Jegitimmate tribal forom.
espect 1o tribal jeadérship or membership in the future, therefore,

. mcogi‘lizﬂ

. youra'pgan}:wm]d properdy lie exclusively wilh the BIA, .. Lo

* Bipcerely, * | o !
 Michgel D. Qlsen oL
* Principal Deputy

. ‘Acting Assisiant Secretary - Indian Affaiis. )

Enclosure

e SylviaBuey Lo
" Troy M. Woodward, Esq.
Thomss V. W?]Z!:Tllﬂ'l, Esq'. "
Cliadd Everone -
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United States D-'epﬁﬁmeﬁ;p; of e Iﬁteﬁfm

DUBBAT QF INDiAN AEPATRS..
Cenl;ﬁicdﬂnmm Aglncy o :
A50 Capitol Mall, Sulr8-200 - R FFER T
S-Lmrtwmac-'- vssie-47in .

CERTIFIED MATE NO. aaa 168010002 389 wm
RETIIRK RECRIPT REQUESI‘EE) , . . .
.@?x’- ~5 R

Ms, Silvie Bugley
10601 Escondido Pluoe
Stod.m&mﬁma?s?m

CERTIFIED RAANE NG, 7003 155!}09533897 100%
: HE’E{JEHRE{:EI?TREQ@ESTEB

M. Yakima E, Dixie

clo Mr: Chizdd Byerooe | -
2054 University Svenus d07
Berkeley, Coliformid 94704 '

Dear Ms, 'Bm'ley &ndM Db:rc

This Baréms of Fidtan Affirs (BLk) mmamwmnﬂeeéw amﬁf_&a Clfforniy Viillgy Mwok

" Tiibe (Tifbe) (fmmerly Sheep Rench Ranchasa of e Nie-Wak Tudiens ofCaliforaia) in its
sffortsto reorganize & fofrmal govm‘nmeﬁtel struptine it issprégentadive of &} Mimok Indiast
wha can estéblioh s bails fortheir mterest ifr the Tibeend Iuatesptable to-thre eloar majority of
mmmam W8 arewriing you bepmmseof your claimi of Ieadership oﬁhe Tibe, =

The Cm‘,l:b'ﬂl Cﬁisfcnﬂn Ageﬂny{&gmsy} has heﬂn faesting vith both offy yenv and youf o
fepresentatives, for some timefo disongs issus# sud to c&‘éz sssfstance i yolrr uzgﬂnmanaml
efforts for the Tribe, Bt is evident; howovér, thet the ongoing 1eaﬂemlnp tisprte is'at an Tmpasse
and the Mihcmtcfﬁm “mpasse changing soon seems o §esgmote. Therefore, We renew o
offer tasyist the' Tribe iz the organtzetionsd process. Dur i intention isnot fo kuterfete with the
. Fribels right to govem tself Rather, s, m&pﬁmsﬁqmna@t mth the well-estabiished .

' -"g‘mm:ple fhat the RIA hus 4 vesponsbility 6 détdnidne that ¥ Healing Witk giwmntm&i -
is representative of the Tribe as.e whole, The entherity and responsibility to-tales this action. | -

. beeomes evident once there Is cleat svidence.thist e disputeDetween competing leadership |

©° fections, mch as yours, Hireatens fo- e the@wemmnnﬂé«gdv&rnnwnt rn}aﬁonsiny betwedn

" the Tribe and the Umt&d Staxes. ' :

4

The Agenoy, :themfore, will publish a nofite’ of‘&gmeml Lounbil meeﬁng of the Tiibe (o be
spoisored by the BIA i1 the-newspapers within s Miwolk region. This will iniate the :
" redrgamization process. Thenofice shall imvite the members-of e Tribe apd potential memnbers
© to the meeting wheté the menibers will-discass. the issyes. and.needs confronting fhe Tribz, Wa
havewsed this sort of genertl, bobci] mesting pptoach 56 other Instathes 10 Help tribey
. reorganize wolen fir varibus réaspns the wibes lackcd amorganized tribal gevemment ﬁmb
_ mpresenled the entire membership,
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Tt apgieats that you- eash hiev detesined your msmberdiip criterie, and menibership; and

developsad conslitations or govering documents, Wendgrsiand, lioprengr, you do ot sgres on,
certzin issuey that ang fimdamental totin process of fuildigg un-organized govemment, We' ™

* propose to distass the Blovwing lsgies 3hat ans Praventing 56w from movinjg forward:ay & witficd

iibe:

‘ f ant: . : . -
b g?rg%}?z&%{}ovﬁgumlﬁer Ei federal sistute fshovld (he'teibe decide toradopt & consHIUaR)

"+ a should the-tdbe adopt a cousfitrtink, what constithfion will beused: theDixioor Bufley

sonstituion, contbination of both, ¢r andther; .
& . dereriining dlia census where membership iy first listéd, e, 1916 Shecp Ranch
Rencheds cenfus ofother doguntenl, | - _: e T e
T ,'dwwﬁibiﬁgiwdq:igtggﬁfﬂiﬁfa_itr&,_iﬁ, holding s_jrf‘é'g'srﬁnrral élgoticd o agrecing to-
some type of powst-¢haring, o S

"THe geerd] counei first titeds to deverniimethiptype.of gimeiiment your tibe wilbafope. Tribes
do ndt sfwysadopr sonstituilons; Some govers atcardmi o the tribie's traditice or hiva sttiie
sort of power shaviogin il oper padoihtery tyise o€ povermnent, Néid e genamboqunell
sieeds to agtee to the censug or other docaibiEnts that ssablishiy the-crigihal ienthits of the
Reancheria. Thet copms shouldbe the sarfilippoing ﬁ:pq{@jﬂc]:@ﬁa triba'develops menibimkiy
erheria, The fmadinte poal i déteimitine merberoir ot tilble; Onte membershipls -
setsbfiskied and fhe genefal Cowncitdeteinigisthe R of goieiment; e thelvedersiiy

" jgmres-can by resofved,

The Agency itk caprdinate thp tneeting by, sriting the date, fos, fordtion sudother

" gereagesabas, Hnt wernoild apgreciate your quEmestions: ditty, time, Jocation, andpossible

agends s The B offers thsapissoe ofn ittt hseroeeiator m fucllzme e

st o meetiin Bl sapondlols iy oicening Sou Winghass G paiticipiren

. o meating b disceis the Hesds i dpthand Degln Fesesslnfion process: ©
" e very much fesire’thnd ypubothpitticiiste, We ihprid to sonidinot B Fhiz Anid opén privsss .

wwhick sugporters Of eacl O Fq e paruipalt; md b hgxd. We wlil protecit ith. s yrotess, :

" however, even ifoné o both of you desimesto partioipate,” -

Plesse contact Carof Rogers-Divis, Aoting Tribul Operations Offiver, Central Celifirain Agengy,
£t {575)930-5764, to work with her on settigg np hemeetlay. . 0 - T -

EMM .
i .
[ Séu_péﬁmsmﬁcm‘

. oo " Diregtar, PacificRegion

Regiona! Solisitor
DirvstoryBuoresd of Indiun AfRFs. .. -
. osisart Solioitof, Brefil of Tt Boveciing

[

[
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United Statés Department of the Interior . -
OFFICE OF THE-SOLICITOR
" Washingtow, D.C. 20240

AL REPLY REFERTI:

_ In reply, please address t.o:
JAN 1-4 2009 ‘Main Inferior, Room 6313

. Peter Kauﬁnan,l Bsq.

Deputy Attemey General -
110 West A Strest, Suite I100 .

‘San Diego, CA. 52101

Déar Mr Kauﬁha.n

. Ivmta in response, to your telephone i mqu.lry conceming the letter ofNovember 10, 2008

addressed to Silvia Burley as Chairman of the Californis' Valley Miwok Tribe (CVMT).
"You asked whéther the letter reflicts that the United States recognizes Ms. Burley a5 the

! govemnmental leader of tho CVMT.. The letter was an administrative oversight, The-

Baresu of Indian Education sent the letter t0.583.tribes based on a list of tribal leaders

 which had not been updated to reflect that tHs Federal govamment does not recagmze.

M, Burley a5 the Chairperaon of the CYMT, In fect, because the CVMT is in the miidst

L ofe leadarsblp dispute betwean Ms, Burlsy end Yakima Dixie, the United States does not ;

recoguize any tn'ba.! govemment or govcmmcntnl leader af the Tribe.

Tf you have addltmnal qucshons, plca.s'c feel free to Gontact Jane Sm.‘l.th. (202—208 -3 808), 3

the pcrson on my staff handlmg ﬂus matter

RBdith'R, Btackwell b ..
Assocmte Solicitor, India, A:Efa:.rs
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