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SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

A Limited Liability Partnership
Including Professional Corporations

RICHARD M. FREE

, Cal. Bar No. 61178

MATTHEW S. MCCONNELL, Cal. Bar No. 209672

12275 El Camino Real, Suite 200

San Diego, California 92130-2006
Telephone: 858-720-8900

Facsimile: 858-509-3691

JAMES F. RUSK, Cal. Bar. No. 253976
Four Embarcadero Center, 17th Floor
San Francisco, CA 94111-4109
Telephone: 415-434-9100

Facsimile: 415-434-3947

Attorneys for Intervenors

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO

CALIFORNIA VALLEY MIWOK
TRIBE,

Plaintift,

V.
CALIFORNIA GAMBLING CONTROL
COMMISSION, et al.,

Defendants.

CALIFORNIA VALLEY MIWOK
TRIBE, CALIFORNIA (a.k.a. SHEEP
RANCH RANCHERIA OF ME-WUK

INDIANS, CALIFORNIA), YAKIMA K.

DIXIE, VELMA WHITEBEAR,
ANTONIJA LOPEZ, ANTONE
AZEVEDO, MICHAEL MENDIBLES,
AND EVELYN WILSON,

Intervenors.

No: 37-2008-00075326-CU-CO-CTL

NOTICE OF LODGMENT OF EXHIBITS
IN SUPPORT OF INTERVENORS'
OPPOSITIONS TO PLAINTIFF’S
MOTION FOR JUDGMENT ON THE
PLEADINGS AND MOTION FOR
ORDER LIFTING EFFECT OF MARCH
11,2011 ORDER

Date: April 26, 2013

Time: 2:00 p.m.

Dept.: C-62

Judge: The Hon. Ronald L. Styn
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NOTICE OF LODGMENT OF EXHIBITS IN SUPPORT OF INTER VENORS' OFPOSITIONS TO PLAINTIFE'S MOTION FOR
JUDGMENT ON THE PLEADINGS AND MOTION FOR ORDER LIFTING EFFECT OF MARCH 11 2011 ORDER




1 Intervenors hereby lodge the following joint set of exhibits in support of their
2 |l oppositions to Plaintiff’s motion for judgment on the pleadings and Plaintiff®s motion for
3 || order lifting effect of March 11, 2011 order.
4
5 i Exhibit | Description
6 1. March 11, 2011 Order granting reconsideration and denying intervention
) April 1, 2011 Letter from AS-IA Larry Echo Hawk to Yakima Dixic
8 3. April 20, 2011 Order re Ex Parte Hearing
? 4. Plaintiff’s Motion for Entry of Judgment
10 5. Plaintiff’s Reply in Support of Motion for Entry of Judgment
H 6. October 21, 2011 Tentative Order Denying Plaintiff’s Motion for Entry of
12 Judgment
13 7. August 31, 2011 Letter from AS-IA Larry Echo Hawk to Yakima Dixie
t 8. Joint Status Report in California Valley Miwok Tribe v. Salazar, No. 1:11-cv-
b 00160-RWR (D.D.C.)
16 il 9. Memorandum Opinion and Order in California Valley Miwok Tribe v. Salazar,
Y No. 1:11-cv-00160-RWR (D.D.C.) |
e il 10. Intervenors’ Administrative Appeal of Burdick letter dated January 12, 2011
o ‘ 11. Feb. 11, 2005 Letter from AS-IA Michael QOlsen to Yakima Dixie
20 12. November 6, 2006 Letter from BIA Superintendent Troy Burdick to Silvia
2 Burley and Yakima Dixie
2 H13. April 2, 2007 Letter from BIA Regional Director to Silvia Burley
Z i 14. Portions of the Deposition Transcript for Yakima Dixie, Vol. 1
25| 15. Portions of the Deposition Transcript for Yakima Dixie, Vol. 2
16. Memorandum of Points and Authorities in Support of Motion for Summary

Judgment in California Valley Miwok Tribe v. Salazar, No. 1:11-cv-00160-
RWR (D.D.C.)
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Intervenors’ Opposition to Plaintiff’s Motion to Compel Further Deposition of

Yakima Dixie

August 4, 2005 Letter from California Gambling Control Commission to Silvia

Burley

July 19, 2005 Letter from BIA Awarding Official Janice Whipple-DePina to

Silvia Burley

Dec. 14, 2007 Letter from BIA Superintendent Troy Burdick to Silvia Burley

December 12, 2008 Letter from Associate Solicitor of Indian Affairs Edith

Blackwell to California Deputy Attorney General Peter Kaufman

January 14, 2009 Letter from Associate Solicitor of Indian Affairs Edith

Blackwell to California Deputy Attorney General Peter Kaufman

First Amended Complaint in California Gambling Control Commission v,

Sylvia Burley, et al., No. 05AS05386 (Sac. Cnty Sup. Ct.)

Silvia Burley’s Demurrer in California Gambling Control Commission v.

Sylvia Burley, et al., No. 05AS05386 (Sac. Cnty Sup. Ct.)

Order Sustaining Demurrer in California Gambling Control Commission v.

Sylvia Burley, et al., No. 05AS05386 (Sac. Cnty Sup. Ct.)

26. Minute Order dated October 1, 2010

27. Plaintiff’s Objections to Intervenors® Request for Judicial Notice in Support of
Intervenors” Supplemental Brief in Opposition to Plaintiff’s Motion for
Reconsideration

28. Plaintiff’s September 6, 2011 Ex Parte Applicatioh

29. Tune 27, 2006 Letter from the Commission to Silvia Burley

30. June 26, 2007 Letter from the Commission to Karla Bell

31. January 3, 2008 Letter from the Commission to Manuel Corrales

3
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Dated: March &1, 2013
SHEPPARD, MULLIN, RICHTER & HAMPTON LLp

By /I/W _/(M? /m/ZL
' MATTHEW S. McCONNELL
Attorneys for Intervenors
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO

CENTRAL
MINUTE ORDER

DATE: 03/11/2011 TIME: 02:00:00 PM  DEPT: C-62

JUDICIAL OFFICER PRESIDING: Ronaid L. Styn

CLERK: Kim Mulligan
REPORTER/ERM: Susan Holthaus CSR# 6959
BAILIFF/COURT ATTENDANT: M. Chadwell

CASE NO: 37-2008-00075326-CU-CO-CTL CASE INIT.DATE; 01/08/2008
CASE TITLE: California Valley Miwok Tribe vs. The California Gambling Control Commission
CASE CATEGORY: Civil - Unlimited CASE TYPE: Contract - Other

EVENT TYPE: Motion Hearing (Civil)
MOVING PARTY California Valley Miwok Tribe
CAUSAL DOCUMENT/DATE FILED: Motion for Reconsideration, 12/30/2010

APPEARANCES
SEE SIGN-IN SHEET FOR APPEARANCES.

The Court hears oral argument and CONFIRMS the tentative ruling as foliows:

The court addresses the evidentiary issues. Plaintiff California Valley Miwok Tribe's request for
judicial notice is granted as to 1 and denied as to 2. Intervenors’ request for judicial notice is granted.
Piaintiff's supplemental request for judicial notice is granted. Intervenors' supplemental request for
judicial notice is granted. Plaintiffs combined request for judicial notice is granted. Intervenors'
objection 4 is sustained; objections, 1-3 are overruled; the court does not reach Intervenors' objection 5
because the court does not reach Plaintiffs demurrer. Plaintiff's objections to Intervenors’ request for
judicial notice are overruled. Plaintiff's objections to Defendant California Gambling ' Control
Commission’s request for judicial notice are overruled. Plaintiff's objections to Intervenors' supplementa
request for judicial notice are overruled. The Commission's objections to Plaintiff's evidence submitted
in reply are all overruled. Plaintiff's objections to Intervenors' request for judicial notice in support of
Intervenors' supplementat brief in opposition to Plaintiffs motion for reconsideration are overruled,
Intervenors’ objections to Plaintiif's evidence in reply re motion far reconsideration are overruled. The
Commission's objections to Plaintiffs evidence in reply in support of motion for reconsideration are
overruled. The Commission's objections fo Piaintiff's supplemental combined request for judicial notice

are overruled.

The court then rules as follows. Plaintiff California Valley Miwok Tribe's motian for reconsideration is
granted. The court finds Plaintiff establishes that the December 22, 2010, decision by Assistant
Secretary Larry Echo Hawk of the United States Department of the Interior ~Indian Affairs as "new or
different facis, circumstances or law" supporting reconsideration under CCP §1008(a).
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CASEI TITLE: California Valley Miwok Tribe vs. The CASE NO: 37-2008-00075326-CU-CO-CTL
California Gambiing Control Commission

Upon reconsideration, intervenors’ motion for ieave to intervene is denied.

The court previously found Intervenors established their “interest” in this matter, under CCP § 387(a),
based on "evidence of the on-going Tribal Jeadership dispute, both Dixie and Burley's failure to involve
the whole tribal community in the formation of a constitution and governing body for the Tribe, [see,
California Vailey Miwok Tribe v. Pacific Regional Director, Bureau of Indian Affairs, 51 IBIS 103 (1728/10)]
and the Bureau of Indian Affairs requirement of adoption of a Tribal government that “reflect{s] the
involvemnent of the whole tribal community" [see, California Valley Miwok Tribe v. U.S. (D.C. Cir. 2008)

515 F.3d 1262, 1266]...."

Via his December 22, 2010 decision the Assistant Secretary rescinded the BIA's public notice {o "assist
the California Valley Miwok Tribe, aka Sheep Ranch Rancheria (Tribe) in its efforts to organize a formal
governmental structure that is acceptable to all members:” rescinded the BIA's "letters stating that the
BlA will initiate the reorganization process for the California Valley Miwok Tribe;" rescinded the letter
"stating that the BJA does not recognize any government of the California Vailey Miwok Tribe;" rescinded
the BIA's [etter to Sylvia Burley "stating that it 'does not view your fribe to be an ‘organized’ Indian Tribe,’
and indicating that Ms. Burley is merely a 'person of authority' within the Tribe;" and stated that “Ibloth
my office and the BIA will work with ‘the Tribe's existing governing body — its General Council, as
established by Resolution # GC-98-01 — to fulfill the government-to-government relationship between the
United States and the California Valley Miwok Tribe.”

The December 22, 2010 decision removes the bases for the court's finding that Intervenors have an
interest in this action under CCP § 387(a). Pursuant {o the December 22, 2010 -decision, the
subsequent Special General Council meeting of the Tribe electing Burley as the Tribe's Chairperson,
and the January 12, 2011, letter from Superintendent Burdick, the “on-going Tribal ieadership" dispute
has been resolved. The actions of the BIA disputing the formation of the Tribal government and
leadership were rescinded. The BIA recognizes Burley as a representative of the Tribe. It is the Tribe
that has standing to assert its claim to the RSTF monies, not the individual members. See, Canadjan St.
Regis Band of Mohawk Indians v. State of New York (N.D. N.Y, 1983} 573 F.Supp. 1530, 1537. To the
extent Intervenors are members of the Tribe, their rights are "adequately represented” by the Tribe
thereby preciuding intervention under CCP § 387(b). Intervenors’ remedies with respect to Tribal
membership and Tribal use of the RSTF monies are via Tribal procedure.

Pursuant to 25 C.F.R. §2.6(c} the December 22, 2010, decision by the Assistant Superintendent is final
and "effective immediately.” intervenors submit evidence of the filing of suit in the United States District
Court for the District of Columbia seeking judicial review of the December 22, 2010 decision. However
Intervenors provide no authority holding that the filing of the federal court action vitiates the finality or
immediate effectiveness of the decision of the Assistant Superintendent. Intervenors. in essence are
tasic(jing this court to stay the effect of the December 22, 2010, decision. This court is without jurisdiction
o do so.

The court recognizes the long history of this dispute and that Intervenors continue to dispute whether the
Miwok Tribe and its members have been organized and legatlly recognized, and whether Burley is the
representative of the Tribe with standing to assert the Tribe's claim to the RSTF monies. The court also
recognizes that even though the December 22, 2010 decision is a "finaj agency action" it is stilf subject
to judicial review. 5 U.8.C. §704, See, e.g., Benneit v, Spear (1997) 520 U.S. 154, 175. However, the
court finds such a right to judicial review is insufficient to establish Intervenors "interest® in this matter.
To adopt Intervenors’ position would mean that any party who chailenges a decision made by the
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CASE TITLE: California Valley Miwok Tribe vs. The CASE NO: 37-2008-00075326-CU-CO-CTL
California Gambling Control Cemmission

Assistant Secretary-—-Indian Affairs could continuously file writs and appeals, effectively nullifying the
finality provision of 25 C.F.R. § 2.6(c).

The court is not persuaded by Intervenors' argument that the subsequent Burdick January 12, 2011
letter is a non-finat appeatable decision which keeps open issues of Tribal government, membership and
leadership. This letter simply reflects Burdick's acknowledgement of the December 22, 2010, decision
and sets forth steps taken by Burdick to implement the December 22, 2010 decision. Moreover, even
absent the subsequent January 12, 2011, Burdick letter and the subsequent Special General Council
meeting of the Tribe electing Burley as the Tribe's Chairperson, the effect of the December 22, 2010,
decision alone removes Intervenors’ "interest" in this matter. The December 22, 2010, decision
specifically rescinds action taken by the BIA requiring the Tribe "o organize in a formal governmental
structure,” rescinds action taken by the BIA in not recognizing any government for the Tribe, rescinds
action taken by the BIA in not recognizing Sylvia Burley as Chairperson of the Tribe, and specifically
recognizes the validity of Resolution GC 98-01 (which identifies the members of the Tribe as Yakima
Dixie, Silvia Fawn Burley, Rashel Kawehilani Reznor, Anjelica Josett Paulk and Tristian Shawnee
Wallace. Via such rescission, the BIA impliedly recognizes the Tribe's existing government, recognizes
Burley as Chairperson and recognizes the validity of GC 98-01 — precisely the issiutes acknowledged by
Burdick in his January 12, 2011 letter. -

Nor is the court persuaded by the Commission's argument that intervenors are subject to mandatory
joinder under CCP §389(a)(ii). As discussed above, it is the Tribe that has standing to assert a claim to
the RSTF monies, not the individual members. Thus, Intervenors, even if members of the Tribe, lack
standing to assert individual claims to the RSTF monies both in this court and to the Commission.
Intervenors claims are dependent on both their membership in the Tribe and the BIA's recognition of
Tribal government and teadership — both issues the parties agree the court is without jurisdiction to
decide. Again, the court recognizes that the December 22, 2010 decision is subject to writ review in
Federal court. Howaver, the court finds the outcome of such review is speculative and does not create a
""substantial risk of double, multiple, or otherwise inconsistent obligations” as required for compulsory
joinder under CCP §389(a)(ii). The December 22, 2010 decision definitively establishes the Tribe's
membership, governing body and leadership. In fight of this decision, and the fact that Intervenors lack
standing to assert individual claims to RSTF monies, Intervenors' remedy following disbursement of
RSTF monies by the Commission to the Tribe, is not against the Commission, but against the Tribe.
The Commission is protected by December 22, 2010 decision.

Judge Ronald L. Styn

DATE: 03/11/2011 MINIITE ARPRCED Damn 2






United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, DC 20240

APR 04 201

Mr. Yakima Dixie
1231 E. Hazelion Avenue
Stockton, California 95205

Dear Mr. Dixie:

On December 22, 2010, my office issued a letter setting out the Department of the Interior's
decision on a question respecting the composition of the California Valley Miwok Tribe.

The question had been referred to my office by the Interior Board of lndian Appeals. On

January 24, 2011, you filed suit in Federal district court seekin g to have the Department's decision
vacated.

Subsequent actions by the parties involved in this dispute have led me to reconsider the matters
addressed in the December 22, 2010, decision letter. By means of today's letter, the
December 22 decision is set aside.

1 believe that the longstanding problems within the Tribe need prompt resolution, and I remain
committed to the timely issuance of my reconsidered decision. I am mindful, however, that
additional briefing may inform my analysis of the problems presented in this dispute. To that
end, I will issue a briefing schedule in the coming week, requesting submissions from you and
from Ms. Silvia Burley on specific questions of fact and law relevant to the referred question.

Sincerely,

Lery E€ho I—Iawkpﬂ_

Assistant Secretary — Indian Affairs




cc:

Ms. Silvia Burley
10601 Escondido Place
Stockton, California 95212

Robert A. Rosette, Esq.
565 West Chandler Boulevard, Suite 212
Chandler, Arizona 85225

Roy Goldberg, Esq.

Sheppard Mullin Richter & Hampton LLP
1300 I Street, N.W., 11" Floor East
Washington, D.C. 20005-3314

Elizabeth Walker, Esq.
Walker Law LLC

429 North St. Asaph Street
Alexandria, Virginia 22314

Kenneth D, Rooney

Trial Attorney

United States Department of Justice
Environment and Natural Resources Division
P.O. Box 663

. Washington, D.C. 20044-0663

Mike Black, Director, Bureau of Indian Affairs
MS-4513-MIB

1849 C Street, N.W.

Washington, D.C. 20240

Amy Dutschke, Director

Pacific Regional Office, Bureau of Indian Affairs
2800 Cottage Way, Room W-820

Sacramento, CA 95825

Troy Burdick, Superintendent

Central Califomia Agency, Bureau of Indian Affairs
650 Capitol Mall, Suite 8-500

Sacramento, CA 95814
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ﬂmCI:}rk of tha Supsriar Court

APR 20 2011
8y: H. GHAVARIN, Deplity

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNRTY OF SAN DIEGO - CENTRAL DISTRICT

CALTIFORNIA VALLEY MIWOX TRIBE Case No.37-2008-00075326-CU-CO-CTL

ORDER GRANTING IN PART EX
PARTE APPLICATIONS FOR STAY

Plaintiff, OF ENTRY OF JUDGMENT
vs. Date: April 6, 2011
Time: 9:00 a.m.
Dept: 82

Judge: Hon. Ronald Styn

CALIFORNIA GAMBLING CONTROL ,
Trial Date: May 13, 2011

COMMISSION,

Defendant.

This cause came on for hearing before the undersigned
on April 6, 2011, at 9:00 a.m., upon the ex parte
applications of Defendant CALIFORNIA GAMBLING CONTROL
COMMISSION (“the Commission”)} and Intervenors CALIFORNIA
VALLEY MIWOK TRIBE, CALIFORNIA (a.k.a. SHEEP RANCH
RANCHERIA OF ME-WUK INDIANS, CALIFORNIA), YAKIMA DIXIE,
VELMA WHITEBEAR, ANTONIA LOPEZ, ANTONE AZAVEDO, MICHAEL
MENDIBLES, and EVELYN WILSON (“Intervenors”), seeking an

WOZ-WEST:DMAW03425695.2 -I-
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order staying entry of judgment against the Commission with
respect to this Court’s previous Order of March 11, 2011
granting judgment on the pleadings, and other relief, in
light of a letter dated April 1, 2011 from the Assistant
Secretary, Larry Echo Hawk, of the U.S. Department of the
interior (“*Assistant Secretary”), setting aside his
previous December 22, 2010 decision letter, and stating
that a reconsidered decision will be issued; Randall Pinal,
Deputy Attorney General, appearing for the Commission;
Matthew McConnell, Esq., appearing for the Intervenors:
Terry Singleton, Esq., and Manuel Corrales, Jr., Esq.,
appearing for Plaintiff CALIFORNIA VALLEY MIWOK TRIBE; and
due notice having been given to all interested parties; the
Court having read and considered the papers submitted; the
Court having heard and considered the argument of counsel;
and good cause appearing therefor:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

1. The ex parte applications of Defendant and
Intervenors are granted in part, as set forth herein.

2. The entry of judgment against the Commission shall
be stayed pending further order of this Court;

3. The effect of the Court’s prior rulings shall
likewise be stayed pending further order of this Court.
These rulings include: (1) Order of March 11, 2011,
granting reconsideration and denying intervention; (2)
Order of March 11, 2011, granting judgment on the pleadings
as against the Commission; and (3) Order ruling Plaintiff’s

demurrer to the Complaint in Intervention is moot, in light

WO02-WEST:DMAWM03425695.2 “2e
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of the Court’s ruling denying intervention. As a result of
these rulings being stayed, Intervenors are reinstated as
fully participating parties to this case.

4. The parties (which includes Intervenors) may
conduct discovery, unless and until otherwise ordered by
the Court.

5. Except for discovery related motions, no
dispositive motions are permitted, unless or until
otherwise ordered by the Court.

6.  Plaintiff’s motion for an award for pre-judgment
interest, set for April 22, 2011, is off calendar, without
prejudice to re-file, pending entry of judgment.

7. The Intervenors’ motion for reconsideration, set
for May 13, 2011, is off calendar, without prejudice.

8. The Court sets a Case Management Conference for
July 15, 2011, at 10:00 a.m., in Department 62. The
present trial date of May 13, 2011, and the pre-trial
conference, along with other previously set dates, are all
vacated.

9. Should the Assistant Secretary issue hig
reconsidered decision before the Case Management Conference

of July 15, 2011, the parties shall immediately notify the

Court.

IT IS SO ORDERED.

ot A

Hon. Ronald L.'Styn
Superior Court Judge

Dated: 7"" ;'20-*//

W02 WEST:DM A 034256952 -3-
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APPROVED AS TO FORM:

Date:

Date:

Date:

WO2-WEST:DMAW03425695.2

KAMALA D. HARRIS

Attorney General of California
SARA J. DRAKE

Senior Asst. Attorney General
RANDATL A. PINAL

Deputy Attorney General

RANDALL A. PINAL, Esq.
Deputy Attorney General
Attorneys for Defendant
CALTFORNIA GAMBLING CONTROL
COMMISSION

Manuel_Corréles, Jr., Esqg.
Attorney for Plaintiff
CALIFORNIA VALLEY MIWOK TRIBE

SINGLETON & ASSOCIATES

Terry Singleton, Esq.
Attorneys for Plaintiff
CALTIFORNIA VALLEY MIWOK TRIBE
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Date: SHEPPARD, MULLIN, RICHTER &
HAMPTON, LLP

Matthew S. McConnell, Esqg.
Attorneys for Intervenors

Date: THOMAS W. WOLFRUM

Attorney for Intervenors

W02 WEST:DMAW03425695.2 -3
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Robert A. Rosette, Esg. SBN 224437
ROSETTE & ASSOCIATES

193 Blue Ravine Road, Suite 255
Folsom, Califeornia 85630

Tel: (916} 353-1084

Fax: (816} 353-1085

Email: rosettelrosettelaw.com

Manuel Corrales, Jr., Esqg. SBN 117647
Attorney at Law

17140 Bernardo Center Drive, Suite 370
San Diego, California 92128

Tel: (858) 521-0634

Fax: (858} 521~0833

Email: mannycorrales@yahoo.com

Terry Singleton, Esg. SBN 58316
SINGLETON & ASSOCIATES

1850 Fifth Avenue, Suite 200
San Diego, California 92101
Tel: (619) 239-3225

Fax: (618) 702-5592

Email: terry@terrvsingleton.com

Attorneys for Plaintiff
CALIFORNIA VALLEY MIWOK TRIBE

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO -~ CENTRAL DISTRICT

CALIFORNIA VALLEY MIWOR TRIBE Case No.37-2008-00075326-CU-CO-CTL

Plaintiff, MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPFORT OF
PLATINTIFF’'S MOTION FOR ENTRY
OF JUDGMENT AGAINST DEFENDANT
CALIFORNIA GAMBLING CONTROL

vSs.

CALIFORNIA GAMBLING CONTROL COMMISSION
COMMISSION, Date: October 21, 2011
T1 . .
Defendant. Bigi gém a.m.

Judge: Hon. Ronald Styn

Memorandum of Points and Authorities in Support of Plaintiffs Motion for Entry of judgment
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Plaintiff CALIFORNIA VALLEY MIWOK TRIBE ({“the Tribe” or
Plaintiff) submits the following Memorandum of Points and
Authorities in Support of Plaintiff’s Motion for Entry of
Judgment Against Defendant CALIFORNIA GAMBLING CONTROL
COMMISSION (“the Commission”™).

I.
INTRODUCTION

On March 11, 2011, Plaintiff successfully sought and
obtained an order granting judgment on the pleadings as
against the Commission on the grounds that the Commission’s
Answer does not state facts sufficient to constitute a
defense to the Complaint seeking declaratory and injunctive
relief for the release of Revenue Sharing Trust Fund
{("RSTEF”) money belonging to Plaintiff. The Commission’s

scle defense in withholding RSTEF money from the Tribe since

2005 was that the Tribe purportedly did not have a

i

governing body recognized by the U.S. Government, that
leadership dispute called into question Silvia Burley’s
right to act as Chairperson for the Tribe, and that the
Tribe was required to be organized under the Indian
Reorganization Act of 1934 (“IRA”). Although the moticn
was based on numerous, independent grounds, the Court
granted the motion, based largely on the judicially noticed
December 22, 2010, letter from the Assistant Secretary of
the U.5. Department of Interior—Indian Affairs (“ASI")
refuting each one of the Commission’s defenses. This

letter was one of many official records, Tribal

Memorandum of Points and Authorities in Support of Plaintiffs Motion for Entry of Judgment Page 1
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Resclutions, and letters from the BTA that the Court took
judicial notice of.

In accordance with the Court’s instructions,
Plaintiff’s counsel prepared a proposed judgment and an
order staying execution of the judgment, and sent it to the
Commission’s attorney for approval. When the parties could
not agree on the language of the order and proposed
judgment, the parties submitted their own versions to the
Court. The Court signed Plaintiff’s version of the stay
corder, and directed Plaintiff’s counsel to modify the
Plaintiff’s proposed judgment for final signature.
Plaintiff’s counsel did so, and submitted the judgment to
the Court on March 25, 2011. {Exhibit “1”}). Before the
Court was able to enter judgment, the ASI set aside his
December 22, 2010 decision, and indicated it would be
issuing a reconsidered decision. (Exhibit “37y. The ASI
explained that he wanted to give the parties an opportunity
to more fully brief the issues. At the Commission’s
request, this Court stayed entry of judgment until the ASI
issued its reconsidered decision, and stayed the effect of
its prior order denying interventicn. (Exhibit “47).

On August 31, 2011, the ASI issued his reconsidered

decision. In it, he reaffirmed his December 22, 2010

decision letter that stated the Tribe is a federal-
recognized tribe consisting of five (5) members operating
under a General Council form of government pursuant to
Resclution #CG-98-01, which effectively recognized Silvia

Burley as the Chairperson of the Tribe. The ASI further

Memorandum ef Peints and Authorities in Support of Plaintiff's Metion for Entry of jJudgment Page 2
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reaffirmed that the Tribe is not required to expand its

five (5) adult membership to so-cazlled “potential
citizens,” and that it is further not required to organize
its present form of government under the Indian
Reorganization Act of 1934 (“IRA”).

Although the AST stayed the implementation of his

August 31, 2011 decision, that alone does not prevent this
Court from entering judgment against the Commission for a
number of reasons. First and foremost, the order granting

judgment on the pleadings is supported by other independent

grounds which were presented to the Court at the time the
motion was made, and which the Court specifically took
judicial notice of. These include two letters written by
the BIA to the Tribe in January 2011 which recognized and
acknowledged the Tribe’s election of Burley as its
Chairperson, and confirmed the Tribe’s existing governing
body under Resolution 7CG-98-01. The Court also took
judicial notice of Resclution #CG-~98-01, which establishes
the five (5) members of the Tribe, as well as the
governmental authority to operate the Tribe and conduct

governmental relations with the U.S. The August 31, 2011

decision does not rescind these letters or stay them.

Second, there is no language in the August 31, 2011
decision staying or nullifying the December 22, 2010
decisicn. The stay is limited to implementation of the

August 31, 2011 decision. Rather than staying the December

22, 2010 decision, the ASI specifically reaffirms it.

Memorandum of Peints and Authorities in Support of Plaintiff's Motion for Entry of Judgment Page 3
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Third, the ASI’s stay applies only to implementing
federal contract funding between the Tribe and the BIA, and
does not apply to the Commission’s obligations to

distribute California State RSTF money. Neither the ASI

nor the federal district court in Washington, D.C., hearing
the Intervenors’ challenge to the December 22, 2010
decision has any jurisdiction to stay these California
State Courft proceedings, especially since the Commission is

not a party to the federal court proceedings, and the Tribe

has yet to intervene in the federal ccurt action.
Fourth, Plaintiff’s suit against the Commission is not
hinged on the ASI’s December 22, 2010 decision letter, even

though the AST has reaffirmed it. Plaintiff has alleged

the Compact only requires Non-Compact tribes to be federal-
recognized. The Compact does not require that a Non-
Compact tribe have a specific form of government, such as
being organized under the IRA, and further does not require
that a Non-Compact tribe satisfy certain membership
criteria as a condition of receipt of RSTF money.
Plaintiff’s motion for judgment on the pleadings attacked
the Commission’s defenses that it could not pay RSTF to the
Tribe based upon reasons that are not called for under the
Compact. While the ASI’'s December 22, 2010 decision
refutes these “non-compact” defenses, other independent

judicially noticeable facts supported the motion.

Memorandum of Points and Authorities in Support of PlaintilT's Mation for Entry of Judgment Page 4
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Ir.
ARGUMENT

A, AT THOUGH IMPLEMENTATION OF THE ASSISTANT SECRETARY'S
AUGUST 31, 2011 DECISION IS STAYED, OTHER INDEPENDENT
GROUNDS SUPPORT THE JUDGMENT RENDERED AGAINST THE

COMMISSION

The Commission argues that because the order granting
judgment on the pleadings against it was purportedly based
solely on the ASI’s December 22, 2010 decision, and the ASI
stayed implementation of his August 31, 2011 decision
affirming that decision, entry of judgment should continue
to be stayed pending final resoluticn of the federal
litigation challenging the ASI’s decisions. (The
Intervenors have no standing to object to entry of
judgment). This contention is without merit, largely

because the rendered, unsigned judgment is based on other

independent grounds.

2 ruling or decision of the lower court will be
affirmed on any good ground set forth in the motion and
supported by the record, even though the judge relied on

and specified a different ground. Witkin, Califormnia

Procedure, Appeal, Section 346, page 3897-400; Western Mut,

Ins. Co. v. Yamamotoc {1994} 29 CAdth 1474, 1481 {judgment

should be affirmed if correct on any theory of law
applicable to case). This same rule applies in connection
with review of orders sustaining a demurrer. Koch v.

Speedwell Motor Car Co. (1914} 24 CA 123, 126 (holding that

a Defendant cannot be deprived of the right to be heard on

review upon any or all of the grounds of his demurrer

Memorandum of Points and Authorities in Support of Plaintiff's Motion for Entry of Judgment Page 5
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merely because the court below designated a single ground
as the reason for its order sustaining the demurrer). A
motion for judgment on the pleadings is akin to a demurrer,

and the rules governing demurred apply. Cloud v. Northrop

Grumman Corp {1998) 67 CA4th 995, 999. A review of

Plaintiff’s motion shows that it was not based exclusively
on the December 22, 2010 decision, but other additional,
independent grounds.

1. The two January 12, 2011 letters from the BIA.

In the court’s order granting judgment on the
pleadings, it granted Plaintiff’s requests for judicial
notice, which included two letters from Mr. Troy Burdick of
the BIA dated January 12, 2011, to Silvia Burley,
Chairperson of the Tribe. Indeed, the court mentioned
these letters in its order. In the first letter, Burdick
stated that as a result of the ASI’s December 22, 2010
decision, he is “committed to working with the Tribe’s

existing governing body --- its General Council, as

established by Resclution #GC-98-01 --- to fulfill the
government-to—government relationship between the United
States and the [Tribe]l...” 1In the second letter, Burdick
acknowledged the Tribe’s recent election results electing
Burley as the Chairperson of the Tribe. These two letters

independently support the court’s ruling granting judgment

cn the pleadings against the Commission. They are the

product of the BIA having implemented the now affirmed

December 22, 2010 decision.

Memorandum of Points and Authorities in Support of Plaintiffs Motion for Entry of Judgment Page &
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2. Resolution #GC-98-01

The court also took judicial nctice of Resoclution #GC-
88-01, which, since 1988, has established the governing
body of the Tribe. Significantly, the ASI in both of his
decision letters did nct decide the validity of Resclution
#GC-98-01, because cbviocusly the time to challenge that
resolution has passed. The ASI simply observed the Tribe’s
governing form of government has been undisputed since
1998, something which this Court may independently find for
purposes of ruling con Plaintiff’s motion for judgment on
the pleadings. Resolution #GC-98-01 also confirmed that
there were only five (5) members of the Tribe, which
included (1) Yakima Dixie; (2) Silvia Burley; (3} Rashel
Reznor; (4} Anjelica Paulk; and (5) Tristian Wallace. The
ASI’s August 31, 2011 decision did not stay or nullify
Resolution #GC-98-01.

3. Name Change Resolution and FEDERAL REGISTER.

The Court also took judicial notice of the Tribe’s
Resclutieon (R-1-5-07-2001) of May 7, 2001, and the BIA’s
acceptance of that Rescolution on June 7, 2001, changing the
Tribe’s name from the “Sheep Ranch Rancheria of Me-Wuk
Indians of California” to the “California Valley Miwok
Tribe.” (Plaintiff’s Exhibit “77”)}). As a result of that
action, the Tribe’s new name has been placed in the FEDERAT
REGISTER each year since then. Tribes whose names appear
in the FEDERAL REGISTER are federal-recognized tribes

eligible to receive services from the BIA.

Memorandum of Points and Authorities in Suppert of Plaintiff's Motion for Entry of Judgment Page 7
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The Court alsc took judicial notice of the August 11,
2009 FEDERAL REGISTER, listing the “California Valley Miwok
Tribe” as a federally-recognized tribe, with the following
statement from ASI, Larry Echo Hawk:

“"The listed entities are acknowledged to have the

immunities and privileges available to other federally

acknowledged Indian tribes by virtue of their
government-to-government relaticonship with the United

States as well as the responsibilities, powers,

limitations and obligations of such tribes.”

(Exhibit “16”, Plaintiff’s RJN, filed March 4, 2011,
contained in Plaintiff’s Exhibit “7”). These actions by
the BIA changing the Tribe’s name were never challenged by
Dixie or anyone, and they stand as undisputed BIA
recognition of the Tribe’s power and authority to pass
resolutions. Moreover, although cognizant of the ASI’'s
published statement in the August 11, 2009 FEDERAL
REGISTER, neither Dixie nor any of his co-intervenors ever
filed a federal action challenging the ASI’s published
statement in the FEDERAL REGISTER, thereby making that
statement final and uncontested. Nowhere in the ASI’s
August 31, 2011 letter does he amend, alter, nullify or
stay the effectiveness of his statement in the FEDERAL
REGISTER with respect to acknowledging a government-to-
government relationship with the Tribe. These judicially

noticeable facts provide additiconal, independent support of

the rendered, unsigned judgment.

Memorandum of Points and Authorities in Support of Plaintiff's Motien for Entry of judgment Page §
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B. THE AUGUST 31, 2011 DECISION DID NOT STAY, RESCIND OR
NULLIFY THE DECEMBER 22, 2010 DECISION, OR ACTIONS
TAREN IMPLEMENTING THE DECEMBER 22, 2010 DECISION, OR
PRIOR BIA ACTIONS ACKNOWLEDGING THE GOVERNING BODY OF

THE TRIBE

The Commission argques that the ASI‘s August 31, 2011
decisicn “replaces” the December 22, 2010 decision and its
stay further makes the December 22, 2010 decision “of no
force and effect.” These contentions are without merit.

Nowhere in the August 31, 2011 decision does it
specifically state that it is “replacing” the December 22,
2010 decision. To the contrary, the August 31, 2011

decision explicitly states that it is reaffirming the

December 22, 2010 decision. (“Obwviously, the December 2010
decision, and today’s reaffirmation of that
decision...”{page 2]}. Indeed, the ASI only stayed the

implementation of his August 31, 2011 decision, but he said

nothing about staying the effect of the December 22, 2010
decision, or staying and/or rescinding the BIA’s January
12, 2011 letters acknowledging the Tribe’s existing
governing kody, and Burley as the Chairperson of the Tribe.

Moreover, the ASI did not state that he was staying his

findings, which included reaffirming recognition of the
Tribal Council and Burley as Chairperson. Staying
“implementation” simply means that the parties are
refrained from giving practical effect to the decision, or
are refrained from carrying out its terms by concrete
measures. Since the dispute giving rise to the ASI’'s

decisicon involved the Tribe’s right to federal contract

Memorandum of Points and Authorities in Support of Plaintiffs Motion for Entry of Judgment Page 9
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stayed can only mean the parties are refrained from

funding, and the BIA’s erroneous decision not to renew
federal contract funding with the Tribe, unless it
organized under the IRA and admit “potential” members, the

ASI’s directive that implementation of his decision is

entering into further contract funding, pending resolution
of the federal litigation. Indeed, neither the ASI nor the
federal court has jurisdiction over the subject RSTF money
the Commission is presently withholding.

Since the August 31, 2011 decision is “effective
immediately” for purposes of an appeal, it should likewise
be effective immediately for purposes of taking judicial
notice of its findings. The Commission’s characterization
of the August 31, 2011 decision to read having “no force
and effect” would necessarily bar judicial review of that
decision even in the pending federal litigation, something
the ASI clearly did not intend. Indeed, the federal
district court in Washington, D.C., recently declined to
sign a proposed order {submitted without the Tribe’s input)
that would characterize the August 31, 2011 decision as
having “of no force and effect.” (Exhibit »11).

Accordingly, the ASI’s stay of the implementation of
his August 31, 2011 decision does not preclude this Court
from taking judicial notice of that decision in this case.
C. THE INTERVENCRS HAVE NO STANDING TO OBJECT TO THE ENTRY

OF JUDGMENT AGAINST THE COMMISSION

As soon as the August 31, 2011 decision was issued, the

Tribe appeared ex parte on September 7, 2011, reguesting

Memorandum of Points and Authorities in Support of Plaintiff's Motion for Entry of judgment Page 10)
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|appealable). The order staying the effect of the order

entry of judgment. The Intervenors filed written
objections to this request and appeared at the hearing to
crally argue against the request. Plaintiff anticipates
the Intervenors will attempt to do the same in connection
with this motion. However, they have no standing to object
or oppose the motion.

The Intevenors have no right to appeal the judgment.
They were denied intervention. Judgment was entered
against the Commissicon only. The Intervenors are not a
party to the judgment. Once entered, they do not become
judgment debtors. Their right to appeal is limited to the

order denying intervention. Bame v. Del Mar (2001) 86

CAd4th 1346, 1363 (crder denying intervention is

denying intervention only permits the Intervencrs to
participate in discovery, pending the issuance of the ASI's
reconsidered decision. Accordingly, in the event the
Intervenors file any opposition to this motion, it should
be rejected or otherwise not considered.
D. THE ATTCORNEYS REPRESENTING BOTH DIXIE AND THE
INTERVENORS ARE IN A CONFLICT OF INTEREST
Dixie and the other Intervenors are represented by the
same attorneys in opposing the Tribe’s suit against the
Commission for the release of RSTF money. However, Dixie
is a member of the Tribe and his interest is clearly to
have the RSTF money released, so that he can receive his

share of those proceeds as a member of the Tribe. It is

Memorandum of Points and Authorities in Support of Plaintiff's Motion for Entry of Judgment Page 13
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not in his best interest to oppose the release of those
funds or to delay entry of judgment.

In contrast, the other Intervenors are not, and never
have been, members of the Tribe. Even if they were to ever
become members in the future, a decision that rests
exclusively with the Tribe under well-settled Indian law,
they would have no retroactive cleim to the RSTF that has
been paid out and withheld since 2005. Since the RSTF
meney 1s paid out quarterly, these other non-member
Intervenors would only have a prospective interest in RSTF
money paid out in the future, should they ever become
members of the tribe. Since they never were members of the
Tribe during the time that the accumulated RSTF money was
paid ocut (but withheld} since 2005, they have no interest
in those funds. As a result, Sheppard, Mullin, Richter &
Hampton, LLP, and Thomas Wolfrum, Esg., the two attorneys
representing both the Intervenors and Dixie, have a
conflict of interest. Dixie needs to have separate,
independent ccunsel. His independent counsel would
ocbviously seek to have the Commission release the RSTF and
not hold up and delay these proceedings.

It is not in Dixie’'s interest to dilute his share of
RSTF money by seeking to have other non-members share in

those proceeds.

E. PLAINTIFEF IS ENTITLED TO ENTRY OF JUDGMENT WITHOQUT
FURTHER DELAY, NUNC PRO TUNC, AS OF MARCH 25, 2011

As stated, the Court has signed an order granting

judgment on the pleadings against the Commission. A

Memorandum of Points and Aunthorities in Support of Plaintiff's Motion for Entry of Judgment "~ Page 12
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proposed judgment has been prepared and approved by the
Court for signature. The Court has been holding the
proposed judgment since March 25, 2011. But for the ASI
having set aside his December 22, 2010 decision for
reconsideration, the Court would have entered the judgment
in March of 2011. Now that the December 22, 2011 decision

has been reaffirmed by the ASI in a final agency action

that is effective immediately, there is no further basis
for the Court te delay in entering judgment. Moreover, as
stated, there are independent grounds to support the
judgment, other than the December 22, 2010 decision alone.
By delaying entry of judgment, the Court is effectively
providing the Commission with a stay in excess of that
authorized by statute. For example, on March 25, 2011, the
Court entered an order staying execution of the judgment
until ten (10} days after the deadline for filing a notice
of appeal. (Exhibit “27”). The order thus provides the
Commission with a seventy {(70) day stay of execution,
which, since March 25, 2011, has amounted to six (6) months
plus 70 days, or more than 8 months of a stay, and
continuing. During this period of time, Plaintiff is being
deprived of the fruits of its litigation, which include the
right to draw interest on the judgment until satisfied, and
the benefit of a lien upon the property of the Commission
for Plaintiff’s security. Accordingly, judgment should be
entered nunc pro tunc as of March 25, 2011, the date the

judgment was submitted for signature with the modifications

Memorandum of Points and Authorities in Support of Plaintiff's Motion for Entry of Judgment Page 13
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flearlier date and thus conform to verify.” Mather v. Mather

the Court had requested. Woods v. Rechenmacher (1942) 53

ChZ2d 294, 299-301.

As stated In Witkin, California Procedure, Judgment,

Section 60, page 595:

“A nunc pro tunc order or judgment is one entered as of
a time prior te the actual entry, se that it is treated
as effective at the earlier date. This retroactive
entry is an exercise of the inherent power of the
court, the object being to do justice to a litigant
whose rights are threatened by a delay that is not the
litigant’s fault.”

See Scalice v. Performance Cleaning Systems {(19%86) 50 CA4th

221, 238. However, there must be a good reason for the
exercise of this “unusual” power, and in the absence of a
good reason, the trial court’s retroactive order will be

reversed. In re Marriage of Padgett (2009) 172 Ccad4th 830,

8531 (nunc pro tunc order dividing pension benefits 20 years
after original dissolution held improper). Thus, the only
grounds for antedating are “the preservation of the
legitimate fruits of the litigation which would otherwise
be lost to the prevailing party or the correction of a
deficiency in the recordation of a previous decision so as

to express the true intention of the court as of the

{1943) 22 C.z2d 713, 719. BAccordingly, so long as the Court
finds that the Plaintiff has been denied the fruits of its
litigation because of the stay of entry of judgment, it

should enter judgment nunc pro tunc. Otherwise, it should

not do so.

Memorandum of Points and Anthorities in Support of Plaintiff's Motion for Entry of Judgment Page 14
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Once entered, the Clerk or the Plaintiff can provide
notice of entry of judgment, which will start the time for
the Commission to appeal if it chooses. However, the
Commission will have a seventy (70) day stay of execution
as provided by the Court’s March 25, 2011 order, which will
allow it to post a bond cr take other actions to obtain a
further stay.

ITY.
CONCLUSION

For the foregoing reasons, Plaintiff requests the Court
sign and file the Jjudgment submitted on March 25, 2011.
The Court granted Plaintiff’s motion for judgment on the
pleadings against the Commissicn, and Plaintiff is
therefore entitled to have judgment entered in accordance
with that corder. Independent grounds support the judgment,
other than the December 22, 2010 decision from the ASI.
The order staying entry of the judgment and staying the
effect of the Court prior order denying intervention should

be modified accordingly.

Dated: September E£ , 2011 dZ;Eii]iQ&ﬁ<:///

Matiuel Cd?rai%s, Jr., Esq.
Attorney for Plaintiff
CALIFORNIA VALLEY MIWOK
TRIBE
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Robert A. Rosette, Esqg. SBN 224437
ROSETTE & ASSOCIATES

193 Blue Ravine Road, Suite 255
Folsom, California 95630

Tel: (916} 353-~1084

Fax: (916) 353-1085

Email: rosettefrosettelaw.com

Manuel Corrales, Jr., Esg. SBN 117647
Attorney at Law

17140 Bernardo Center Drive, Suite 370
San Diego, California 92128

Tel: (858) 521-0634

Fax: (858} 521-0633

Email: mannycorrales@yahoo.com

Terry Singleton, Esqg. SBN 58316
SINGLETON & ASSOCIATES

1950 Fifth Avenue, Suite 200
San Diego, California 92101
Tel: (619) 239-3225

Fax: (619) 702-5592

Email: terry@terrysingleton.com

Atteorneys for Plaintiff
CALIFORNIA VALLEY MIWOK TRIBFE

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO ~ CENTRAL DISTRICT

CALIFORNIA VALLEY MIWOK TRIBE Case No.37-2008-00075326-CU-CO~CTL

PLAINTIFF’S REPLY TO
OPPOSITION TO FMOTION FOR
Plaintiff, ENTRY OF JUDGMENT; MANUEL

vs.
Date: Octocber 21, 2011
Time: 8:30 a.m.
CALIFORNIA GAMBLING CONTROL Dept: 62
Judge: Hon. Ronald Styn

COMMISSION,

Defendant.
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Plaintiff CALIFORNIA VALLEY MIWOK TRIBE {(“"the Tribe” or
Plaintiff) submits the following in reply to the opposition
to its motion for entry of judgment against Defendant
CALIFORNIA GAMBLING CONTROL COMMISSION {“the Commission”) .

I.

THE TEMPORARY STAY PROVISION OF THE AUGUST 31, 2011
DECISION HAS NO COLLATERAL ESTOPPEL EFFECT IN THIS
PROCEEDING TO PRECLUDE ENTRY OF JUDGMENT AGAINST THE
COMMISSION

The Commission essentially argues that the provision in
the August 31, 2011 decision “staying implementation” is
somehow binding in this proceeding to preclude this Court
from entering judgment against it for release of the
Revenue Sharing Trust Fund (“RSTF”) money it is currently
withholding from the Tribe. This contention is without
merit, and is based on a misunderstanding of the doctrine
of collateral estoppel.

Collateral estoppel precludes the re-litigation of an
issue only if: (1} the issue is identical to an issue
decided in a prior proceeding; (2) the issue was actually
litigated; (3) the issue was necessarily decided; (4) the

decision in the prior proceeding is final and on the
merits; and (5) the party against whom collateral estoppel
is asserted was a party to the prior proceeding or in
privity with a party to the prior proceeding. Lucido v.
Superior Court (1990) 51 Cal.3d 335, 341.

The Assistant Secretary’s (“ASI”) stay clearly states

that it is “pending resolution of the [federal

Plaintiff's Reply to Opposition to Metion for Entry of judgment Page 1
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litigation]”, and thus is simply a “temporary injunction.”

As such, it is not a final decision on the merits.

California case law holds that a temporary injunction is
simply a provisional remedy and, therefore, not an

adjudication of the ultimate rights in controversy (not an

adjudication on the merits). Cohen v. Board of Supervisors
(1985) 40 C.3d 277, 286. As a result, provisional remedies
have no collateral estoppel effect. See Huntington Life

Sciences v. Stop Huntington (2005) 129 CA4th 1228, 1248-

1249 (“Further, the finality requirement of collateral
estoppel is ummet. A preliminary injunction is a -
provisional remedy, and the trial court ‘possesses the

inherent power to modify its preliminary injunction which

is of a continuing or executor nature.”} Thus, there can
be no collateral estoppel effect of the ASI’s stay to
preclude this Court from entering judgment against the
Commission. Moreover, as pointed out in Plaintiff’s motion

papers, the stay is solely for purposes of implementation

with respect to the BIA awarding federal contract funding

to the Tribe.
Indeed, the stay provision is subject to modification,

should either the ASI or the federal court decide to 1lift
the stay for purposes of allowing the Tribe to continue
receiving federal contract funding pending resolution of

the federal litigation. See Goodface v. Grassrope (8™ Cir.

1983) 708 F.2d 335, 338-339(“We commend the BIA for its
reluctance to intervene in the election dispute, but it was

an abuse of discretion for the BIA to refuse to recognize

Plaintiff's Reply to Opposition to Motion for Entry of Judgment Page 2




10

11

12

i3

14

15

16

17

1B

19

20

2]

22

23

29

25

26

27

28

in the federal litigation, it may make such a request.

still does not preclude this Court from entering judgment
against the Commission, especially since the ASI’s stay has
nothing to do with the Tribe’s right to receive, and the
Commission’s obligation to pay, RSTF money held in the

California State Treasury.

A. STAY NOT ALL ENCOMPASSING

“implementation shall be stayed pending resolution of the
litigation in the District Court for the District of
Columbia” makes no sense. The Commission would have that
stay provision to be all encompassing, and apply to stay
the proceedings in this case, including precluding entry of

Judgment. Such an interpretation is inconsistent with

Plaintiff's Reply to Opposition to Motian for Entry of Judgment Page 3

one council or the other until such time as Indian
contestants could resolve the dispute themselves. We
conclude that, for the time being, the BIA should be
required to deal with the 1982 council as the certified and
sworn winners of the tribal election.”) Similarly, either
the ASI or the U.S. District Court may decide, upon a
motion or request from the Tribe, to lift or vacate the
stay, so as to allow the Tribe to continue receiving
federal contract funding on an interim basis, until the

federal litigation is resolved. Once the Tribe intervenes

However, even if the stay .of implementation remains, it

IL.

THE LANGUAGE IN TEE AUGUST 31, 2011 DECISION ITSELF SHOWS
THAT THE ASSISTANT SECRETARY DID NOT INTEND HIS STAY TO BE
“ALL ENCOMPASSING” OR TO VOID THE SUBSTANCE OF HIS FINDINGS

The Commission’s interpretation of the phrase
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other language in the decision that make it clear that
“implementation” is limited to action taken by the BIA in
awarding federal contract funding under P.L. 638. It does
not mean that the Tribe’s governing body is not

functionally recognized.

For example, immediately after the stay provision is

the following concluding sentence in the August 31, 2011

decision:
“Finally, I strongly encourage the parties to work
within the Tribe’s existing government structure to
resolve this longstanding dispute and bring this
contentious period in the Tribe’s history to a close.”
(Emphasis added).

(August 31, 2011 Decision, Page 8). The parties, i.e.,
Burley and Dixie, could not “work within the Tribe’s
existing government structure” if the stay were read to be
global and all encompassing. If “implementation” of the
decision is stayed, then what did the ASI mean that the
parties nevertheless should still try and work out their
differences “within the Tribe’s existing government
structure”? Despite the stay of implementation, the August
31, 2011 decision is acknowledging that the Tribe’s

existing government structure is still a functionally

recognized form of authority, at least for purposes of

resolving the ongoing dispute between Burley and Dixie.
What would happen if Dixie submitted part of his dispute
ncw to the Tribe’s existing govermment structure, and the
Tribe decided that issue? Would the ASI nevertheless say

that such actions were void, because he stayed

Plaintiff's Reply to Opposition to Motion for Entry of Judgment Page 4




implementation of his August 31, 2011 decision? Hardly
not.

It would likewise be ludicrous to argue that the Tribe
must wait until the pending federal litigation is over,
before trying to resolve their ongoing differences within
the Tribe’s existing governing structure. Given Dixie’s
history, he will continue to challenge the ASI’s decision
by multiple, serial appeals and collateral attacks for
years to come. Indeed, the Intervenors’ counsel of record
stated as much in open court and in various pleadings in
this case.

The existing government structure is clearly the Tribal
Council as established by Resolution #CG-98-01. The stay
cannot be read, therefore, to preclude the parties now from
going to the existing government structure to resolve their
ongoing dispute, any more than the stay must be read to
prevent this Court now from entering judgment against the
Commission. This Court has already ruled that the
Commission’s defenses are refuted by the Tribe’s existing
government structure, as established by Resolution #CG-9§-
Ol. Despite the stay languagejn the August 31, 2011

decision, the Tribe’s governing body is still functionally

recoqgnized.
B. FINDINGS ARE NOT VOIDED BY STAY

The Commission also argues that the stay somehow voids

the specific findings made by the AST with respect to the
validity of the Tribe’s existing government. This is what

the Intervenors unsuccessfully attempted to do in the

Plaintiff's Reply to Opposition to Motion for Entry of judgment Page 3
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federal court. They sought to stipulate, without the
Plaintiff’s participation, that the BAugust 31, 2011
decision is “of no force and effect”, so that they could
use that in this case to argue, as the Commission is now
arguing, that the August 31, 2011 decision cannot be used
for anything. The federal court rejected those attempts
and refused to sign the Intervenors’ proposed order.
Instead, the federal court wrote and signed the attached
order (Exhibit “127}, which does not contain the offending
language proposed by the fntervenors.

There is nothing in the August 31, 2011 decision that
says that as a result of the stay provision, the ASDI's
finding are of “no force and effect” or otherwise void.

C. THE FEDERAL JOINT STATUS REPORT SIGNED BY THE ATTORNEYS
OF RECORD FOR THE ASSISTANT SECRETARY DOES NOT
CONSTITUE A MODIFICATION OF THE AUGUST 31, 2011

DECISION

The Commission argues that when the ASI’s attorney of
record in the federal case signed the joint status report
containing language that the August 31, 2011 decision is
“of no force and effect”, that was as if the ASI made that
statement himself. As a result, it contends it is binding
on this Court for purposes of preventing entry of judgment.
This contention is without merit and is flawed in several
ways.

First, the federal court just recently rejected the
proposed order containing that language. Second, there is
no evidence that the ASI has ever adopted or ratified that

language as a modification of his Bugust 31, 2011 decision.

Plaintiff's Reply to Opposition to Motion for Entry of Judgment Page g
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Third, the Commission has not shown that the ASI’s
attorneys of record were ever authorized to attempt to
modify the August 31, 2011 decision with that language.
Indeed, to allow such a modification without the ASI'’s
authorization and consent would be contrary to law andg
public policy, since the ASI alone is charged with making
the decision he made, not his attorneys of record in a
subsequent case challenging the substance of that decision.

See Mary R. B. & R. Corp (1983) 149 CA3d 308, 316

(stipulation in settlement of minor’s claim against doctor
to seal court records had the effect of preventing a state
licensing investigation in doctor’s conduct, and thus was
stricken as contrary to public policy).

In the absence of evidence that the ASI was aware of
the attempted, failed stipulation, and authorized it as an
express modification of his decision, the Commission
argument should be rejected.

IIT.
OTHER INDEPENDENT GROUNDS SUPPORT THE JUDGMENT RENDERED
AGAINST THE COMMISSION

The Court’s order granting judgment on the pleadings is
not supported solely on the December 22, 2010 decision of
the ASI, any more than Plaintiff’s case stands or falls on
that decision. The December 22, 2010 decision simply
refuted the Commission’s admitted sole defense as to why it
was withholding RSTF from the Tribe. The general
prevailing rule of law is that a ruling or decision of the

lower court will be affirmed on any grounds or theory

Plaintiff’s Reply to Opposition tv Motion for Entry of judgment Page 7
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ASI, Larry Echo Hawk, states in the 2009 FEDERAIL REGISTER

supperted by the record, even though the judge specified

only one of them. Western Mut. Ins. Co. v. Yamamoto (1994)

29 CA4th 1474, 1481 (judgment should be affirmed if correct
on any theory of law applicable to case).

As pointed out in Plaintiff’s motion papers, in
addition to the December 22, 2010 decision, other

independent grounds set forth in the record support the

Court’s order granting Plaintiff’s motion for judgment on
the pleadings. They include: (1) the two January 12, 2011
letters from the BIA acknowledging the elections results of
the Tribe naming Silvia Burley as the Chairperson of the
Tribe, and acknowledging the Tribe’s existing governing
body (These letters were sent as a result of the December
22, 2010 decision, and they have never been rescinded, set
aside or stayed, by the August 31, 2011 decision, or
otherwise); (2) Resolution #GC~98-01, which establishes the
governing body of the Tribe presently under Burley’s
leadership, and recognizes only five (5) member of the
Tribe (This 1998 Tribal Resolution has never been
challenged by anyone, and stands as uncontested proof of
the Tribe’s recognized, existing government structure); and
(3) the Name Change Resolution and the FEDERAL REGISTER
(The Tribe passed a Resolution in 2001 changing its name,
and the BIA accepted that Resolution as authority for the
Tribe to do so, and then placed the new name in the FEDERAL
REGISTER of federally-recognized tribes. In addition the

Flaintiff's Reply to Opposition to Motion for Entry of Judgment Page &
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that the federal government has a government-to-government
relationship with the Plaintiff).

The August 31, 2011 decision did not overturn,
discredit, rescind, overrule, or stay the effect of these
BIA actions and letters, and prior, unchallenged Tribal
Resolutions. The only stay mentioned in the August 31,
2011 decision is the “implementation” of the August 31,
2011 decision itself. 1Indeed, the August 31, 2011
decision, with minor modifications, reaffirms the substance
of the December 22, 2011 decision, i.e., (1) that federal

overnment recognizes the Tribe’s existin overnin
g

structure, which was established under Resolution #GC-98-
01; (2) that the Tribe need not organize under the IRA, if
it chooses not to, in order to gualify for federal contract
funding:; (3) that the Tribe’s membership consists of five
individuals; and (4) that the Tribe is not required to
expand its membership to anyone else, if it chooses not to,
and the BIA cannot interfere with the Tribe’s decision not
to do so. The stay provision in the August 31, 2011
decision does not impact these critical, substantive
points.
IV.
CONFLICT QOF INTEREST RELATIVE TC DIXIE

As stated, the attorneys representing Dixie have a
conflict of interest. On the one hand, they are advocating
for the other Intervenors who are not members of the Tribe,
seeking to have the RSTF money withheld and not paid to the

Tribe. On the other hand, Dixie is a member of the Tribe,

Plaintiffs Reply to Opposition to Motion for Entry of judgment Page 9
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and it is in his best interest for those funds teo be
released, so that he may receive his share now as a member
of the Tribe. Even if the other Intervenors were to
prevail in having the August 31, 2011 decision modified to
require them to be members of the Tribe (unlikely, since
federal Indian law overwhelmingly dees not support that
propositicn), their interest in the RSTF money is
prospective only. They would only have an interest in RSTF
money pald out during the time they are members of the
Tribe. Thus, the RSTF money the Commission has paid out
but has deposited in an interest-bearing account under its
exclusive control, does not belong to them in any way.
Should they ever become members in the future, they would
not have any retroactive claim to those accumulated,
withheld funds.
v.
CONCLUSION

For the foregoing reasons, and for the reasons set
forth in Plaintiff’s motion papers, judgment against the
Commission should be entered. Plaintiff prevailed on a
motion for judgment on the pleadings, and all that is left

for the court to do is to sign the judgment. There should

be no further delay.

Dated: October | 2011 ji;i;i:iﬂ

Manuel Corrales, Jr., Esq.
Attorney for Plaintiff
CALIFORNIA VALLEY MIWOK

TRIBE

Plaintiff's Reply to Opposition to Motion for Entry of judgment Page 10







SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO

HALL OF JUSTICE
TENTATIVE RULINGS - October 20, 2011

EVENT DATE: 10/21/2011 EVENT TIME:  08:30:00 AM DEPT.: C-62
JUDICIAL OFFICER:Ronald L. Styn

CASE NO.:  37-2008-00075326-CU-CO-CTL

CASE TITLE: GALIFORNIA VALLEY MIWOK TRIBE VS. THE CALIFORNIA GAMBLING CONTROL
COMMISSION

CASE CATEGORY: Civil - Unlimited CASE TYPE: Contract - Other

EVENT TYPE: Motion Hearing (Civil)
CAUSAL DOCUMENT/DATE FILED: Motion - Other, 09/15/2011

Plaintiff California Valley Miwok Tribe's motion for entry of judgment against Defendant California
Gambling Controt Commission is denied.

The court finds Plaintiff's motion is jurisdictionally barred as an improper motion for reconsideration of
this court's September 7, 2011, ex parte ruling via Minute Order. See, Gilberd v. AC Transit (1995) 32
Cal.App.4th 1494, 1500. ["According to the plain tanguage of the statute, a court acts in excess of
jurisdiction when it grants a motion to reconsider that is not based upon "new or different facts,
circumstances, or law."] Although Intervenors raise this issue, Plaintiff fails fo respond to this argument
or to initially provide any "new or different facts, circumstances, or law" as required to support a motion
for reconsideration under CCP § 1008(b).

Even if Plaintiff was able to overcome this jurisdictionat hurdle, Plaintiff's motion would still be denied.

On the merits, the court is not persuaded by Plaintiff's "independent grounds” argument. While the court
took judicial notice of several other documents in its ruling, the March 11, 2011, Minute Order reflects
that the court granted Plaintiff's motion for judgment on the pleadings based exclusively on the
December 22, 2010, decision by Assistant Secretary Larry Echo Hawk. ["The court also finds that, in
light of the December 22, 2010 decision by Assistant Secretary Larry Echo Hawk of the United States
Department of the Interior —Indian Affairs, of which this court takes judicial notice, [Evidence Code §
452(c)], the Commission's answer does not state facts sufficient to constitute a defense to the complaint.
CCP 8438(c)(1)(A)’] There is no other basis stated for the court's ruling. The court's reference to the
January 12, 2011, lefter Troy Burdick letter is only to demonstrate that it had no effect on the court's

ruling.

The stay subsequently issued by this court, and still in effect, is based on the April 1, 2011, decision of
Assistant Secretary Hawk rescinding the December 22, 2010, decision.

The August 31, 2011, decision by Assistant Secretary Hawk re-affirms certain portions of the December
22, 2010, decision but specifically provides that:

This decision is final for the Department and effective immediately, but implementation shall be stayed
pending resolution of the litigation in the District court for the District of Columbia. California Valley
Miwok Tribe v. Salazar, C.A. No. 1:11-cv-00160-RWR (filed 03/16/11)."

Implementation of the August 31, 2011, decision is stayed pending resolution of the pending federal
action brought by Intervencrs. The Assistant Secretary also stipulated in California Valley Miwok Tribe v.

Event ID: 929533 TENTATIVE RULINGS Calendar No.: 1
Page: 1




CASE TITLE: CALIFORNIA VALLEY MIWOK TRIBE CASE NUMBER: 37-2008-00075326-CU-CO-CTL
VS. THE CALIFORNIA GAMBLING

Salazar that: "the August 31, 2071 decision will have no force and effect until such time as this court
renders a decision on the merits of plaintiffs' claims or grants a dispositive motion of the Federa]
Defendants." Both the December 20, 2010 decision and the August 31, 2011, decision are under
judicial review in the federal action. This court's ruling on Plaintiffs motion for judgment on the pleadings
Is dependent on the final outcome of the judicial review of the decisions by Assistant Secretary Hawk.
Therefore, the court orders that this matter remain stayed, with all previous orders remaining in effect,

pending final resolution of California Vailey Miwok Tribe'v. Salazar.

For these same reasons the court denies the Commission and the Intervenors' requests to vacate the
court's previous rulings. Intervenors' request that the court ordered stay extend to discovery is denied.
The court's order of April 20, 2011, allowing the parties to conduct discovery "unless and uniil otherwise
ordered by the Court" remains in effect. ,

The court rejects Plaintiff's standing argument with respect to Intervenors. This court's April 20, 2011,
order clearly provides that "Intervenors are reinstated as fully participating parties o this case.”

Plaintiff fails to establish how the Intervenors attorney's purported conflict of interest warrants the relief
Plaintiff seeks via this motion — entry of judgment.

Plaintiff's request for judicial notice is granted. The Commission's request for judicial notice is granted.
Intervenors’ request for judicial notice is granted.

Event ID; 929533 TENTATIVE RULINGS Calendar No.: 1
Page: 2






United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

AUS 31 204
Ms. Silvia Burley
10601 N. Escondido Place
Stockton, California 935212

Mr. Yakima Dixie
1231 E. Hazelton Avenue
Stockton, California 95203

Dear Ms. Burley and Mr, Dixie:
Introduction and Decision

On December 22, 2010, I sent you a letter setting out my decision in response to a question
referred to me by the Interior Board of Indian Appeals (JBIA) in California Valley Miwok Tribe
v. Pacific Regional Director, Bureau of Indian Affairs, 51 IBJA 103 (Janvary 28, 2010) (IBIA
decision). I determined that there was “no need for the BIA to continue its previous efforts to
organize the Tribe's government, because it is organized as a General Council, pursuant to the
[1998 General Council Resolution] it adopted at the suggestion of the BIA.” I concluded further
that there was “no need for the BIA to continue its previous efforts to ensure that the Tribe
confers tribal citizenship upon other individual Miwok Indians in the surrounding area.™

1 issued my December decision without providing the parties a formal opportunity to brief me on
the facts and issues as they saw them. As a result of subsequent actions by bath parties,

I determined to withdraw the December decision, and, on April 8, 2011, I requesied bricfing
from the parties. Counsel for the parties provided detailed responses with numerous exhibits.

I appreciate the time and efiort that went into providing these responses. 1 have considered them

carefully.

Based on the Jitigation records in the prior Federal court actions in both California and
Washington, D.C., the proceedings before the Department’s Interior Board of Indian Appeals.
and the material submitied in response to my April 8 letter, 1 now find the following:

(1) The California Valley Miwok Tribe (CVMT) is a federally recognized tribe, and has
been continuousty recognized by the United States since at least 1916;

(2) At the present date, the citizenship of the CVMT consists solely of Yakima Dixic,
Silvia Burley. Rashel Reznor, Anjelica Paulk, and Tristian Wallace;



(3) The CVMT today operates under a General Coungil form of government, pursuant to
Resolution #CG-98-01, which the CVMT passed in 1998, facilitated by representatives
of the Bureau of Indian Affairs (Bureau or BIA)(1998 General Council Resolution);

{4) Pursuant to the 1998 General Council Resolution, the CVMT*s General Council is
vested with the governmental authority of the Tribe, and may conduct the fuil range of
govemment-to-government relations with the United States;

(5) Although this current General Council form of government does not render CVMT an
“organized” tribe under the Indian Reorganization Act (JRA) (see e.g., 25 U.S.C. 476(a) and
(d)), as a federally recognized tribe it is not required “to organize™ in accord with the
procedures of the IRA (25 U 8.C. § 476(h));

(6) Under the IRA, as amended, it is impermissible for the Federal govemment to treat
tribes not “organized™ under the IRA differently from those “organized” under the IRA
(25 U.8.C. §§ 476(f)-h)); and

(7) As discussed in more detai] below, with respect 1o finding (6). on this particular legal
point, I specifically diverpe with a key underlying rationale of past decisions by
Deparument of the Interior (Department) officials dealing with CVMT matlers, apparently
beginning around 2004, and decide to pursue a different policy direction,’ Under the
circumstances of this case, it is inappropriate to invoke the Secretary’s broad authority to
manage “all Indian affairs and [] all matters arising out of Indian rel ations,” 25 1).8.C.

§ 2, or any other broad-based authority, to justify interfering with the CVMTs internal
governance. Such interference would nin counter to the bedrock Federal Indian law
prnciples of tribal sovereignty and tribal self-government, according to which the iribe,
as a distinct political entity, may “managfe] its own affairs and govern 1 itself.” Cherokee
Nation v. Georgia, 30 U.S. 1, 16 (1832); and would conflict with this Administration’s
clear commitment to protect and honor tribal sovereignty.

Obviously, the December 2010 decision, and today's reaffirmation of that decisian, mark a 180-
dearee change of course from positions defended by this Department in administrative and
Jjudicial proceedings over the past seven years. This chan ge is driven by a straightforward
correction in the Department’s understanding of the California Valley Miwok Tribe's citizenship
and a different policy perspective on the Department’s legal obligations in light of those facts.

As discussed below, the BIA clearly understood in 1998 that the acknowled ged CVMT citizens
had the right to exercise the Tribe’s inherent sovereign power in 2 manner they chose. It is
unfortunate that soon afier the 1998 General Council Resolution was enacted, an intra-tribal
leadership dispute erupted, and both sides of the dispute found, at various points in time in the
intervening years, that it served their respective interests 1o raise the theory that the BIA had a
duty 10 protect the rights of approximately 250 “potential citizens” of the Tribe. A focus on that
theory has shaped the BIA’s and the Department’s position on 1he citizenship question ever

'] recognize that the D.C. Circuit Court of Appeals’ 2008 opinion upholding prior Department efforts to organize
the CVMIT pursuant to the IRA aflorded broad deference 1o the Department’s priar decisions ond imerpretations of
the law, Cal Falley Miwok Tribe v. United Stenes, 315 F.34 1262, 126468 (D.C. Cir, 2008).
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since. By contrast, today's decision clears away the misconceptions that these individuals have
inchoate citizenship rights that the Secretary has a duty to protect. They do not. The Tribe is not
comprised of both citizens and potential citizens. Rather, the five acknowledged citizens are the
only citizens of the Tribe, and the General Council of the Tribe has the exclusive authority to
determine the citizenship criteria for the Tribe. Sanza Clara Pueblo v. Martinez, 436 U.S. 49,57
(1978). 1believe this change in the Department’s position is the most snitable means of
resotving this decade-long dispute and is in accord with principles of administrative Jaw. Nar'f
Cable & Telecomms. Ass’nv. Brand X Internet Servs., 545 1J.S. 967 (2005).

Background

This decision is necessitated by a long and complex tribal leadership dispute that resulted jn
extensive administrative and judicial 5 gation. Much of the factmal background is set put in the
prior decisions, 5o it is not necessary to repeat or even Summarize all of it here,

The history of this Tribe, and the record of this case 1o date, demonstrates the following:

o The CVMT is a federally recognized tribe, 74 Fed. Reg. 40,218, 40,219 (Aug. 11, 2009);

o In 1916, the United States purchased approximately 0.92 acres in Calaveras County,
Califomia, for the benefit of 12 named Indians living on the Sheepranch Rancheria (now
Sheep Ranch){Rancheria) (51 IBJA at 106);

» The Indian Agent, who in 19135 recommended the purchase of the 0.92 acres, described
the group of 12 named individuals as “the remnant of once quite a large band of Indians
n former years living in and near the old decaying mining town known and designated
on the map as ‘Sheepranch.” Jd.;

 The record shows only one aduli Indian lived on the Rancheria in 1935, a Jeff Davis, who
voted “in favor of the IRA™ [

¢ In 1966, the record shows only one adult Indian, Mabel Hodge Dixie, Yakima Dixie’s
mother, lived on the Rancheria, when the BIA crafted a plan for distribution of tribal
assels pursuant to the California Rancheria Act of 1958, Pub. L. No. 83-671 , 72 Stat. 619,
as amended by Act of Aug. 11, 1964, Pub. L. No. 88-41 9, 78 Stat. 390;

o Mabel Hodge Dixie was to be the sole distributee of tribal assets under the 1966
Rancheria distribution plan;

e While the Bureau initiated the process to terminate the Tribe, it never declared the Tribe
terminated and has never treated the Tribe as if it had been terminated;

e In 1994, Yakima Dixie wrote'the BIA asking for assistance with home repairs and
describing himsel[ as “the only descendant and recognized . . . member of the Tribe.”
(51 IBIA at 107);

° Atsome point during the 1990s, Silvia Burley “contacted BIA for information related 10
her Indian heritage, which BIA provided, and by 1998—ai BIA's suggestion—DBurley
had comtacted Yakima[]” Dixie (as the IBIA has noted, “it appears that Burley may trace
her ancestry to a “Jeff Davis’ who was listed on the 1913 census. . . JY51 IBIA at 107,
inchuding footnote 7:

e On August 3. 1998, Mr. Dixie “signed a statement accepting Burley as an ‘enrolled
member of the Tribe. and also enrolling Burley's two daughters and her granddaughter.”
Id.;

(¥R}



The Tribe was not organized pursuant to the IRA prior to 1958 and did not have organjc
documents setting out its form of government or criteria for tribal citizenship;

In September of 1998, BIA staff met with Mr. Dixie and Ms. Burley “to discuss
organizing the Tribe,” and on September 24, 1598 sent follow-up correspondence
recommending that, “given the small size of the Tribe, we recomrmend that the Tribe
operate as a General Council,” which could eleet or appoint a-chairperson and conduct
business. Id. at 108;

On November 5, 1998, Mr. Dixie and Ms, Burley sipgned a resolution establishing a
General Council, which consisted of all adult citizens of the Tribe, to serve as the
govemning body of the Tribe. J4. at 109;

Less than five months later, leadership disputes arose between Mr. Dixie and M.
Burley—and those conflicts have continued to the present day;’

Initially the BIA recognized Mr. Dixie as Chairman, but later recognized Ms. Burley as
Chairperson based primarily upon the April 1999 General Council action appointing
Ms. Burley as Chairperson - an action concurred in by Mr. Dixie. Jd ;

Mr. Dixie later challenged Ms. Burley’s 1999 appolintment:

In 2002, Ms. Burley filed suit in the name of the Tribe alleging that the Department had
breached its trust responsibility 1o the Tribe by distributing the assets of the Rancheria to
a single individual, Mabel Dixie, when the Tribe had a potentjal citizenship of “nearly
250 people[.]” See Complaint for Injunctive and Declaratory Relief at 1, Cal. Vallzy
Miwok Tribe v. United States. No. 02-0912 (E.D. Cal. Apr. 29,2002):

In March, 2004, the BIA Superintendent rejected a proposed constitution from Ms.
Burley because she had not involved the “whole tribal community” in the governmental
organization process; .

On Febroary 11, 2005, the Acting Assistant Secretary — Indian Affairs issued a decision
on Mr. Dixic’s 1999 appeal, ruling that the appeal of the Bureau’s 1999 decision 1o
recognize Ms. Burley as Chairperson was moot and that the BIA would recognize Ms,
Burley only as a person of authority within the Tribe ;

Ms. Burley sued in D.C. District Court challenging the February 2005 decision;

After the District Court dismissed her challenge, Cal. Valley Miwok Tribe v. United
States, 424 F.Supp. 2d 197 (D.D.C. 2006), the D. C. Circuit Court of Appeals affirmed,
Cal. Valley Miwok Tribe v. United States, 515 F.3d 1262 {(D.C. Cir. 2008);

In January 2010, the IBIA rejected Ms. Burley™s appeal objecting 1o, among other
matiers, the Superintendent’s decision to continue 1o assist the Tribe in organizing its
govemment according 10 the IRA because it viewed the matter as “elfectively and
functionally a tribal enrollment dispute,” and then referred the matter (o me on
jurisdictional grounds.

In response to the Board's referral, 1 issued my December 22, 2010 decision leticr. intended
that decision 10 resclve the citizenship question referred to me by the IBIA by finding that the
current Tribe’s citizenship consisted of the five acknowledged citizens noted above and
recognizing the Tribe's General Council as a tibal government with which the United States may

?1 nate that the Department repeatedly has offered 1o zssist in mcdiating this dispute—to no avail. The amount of
time and resources focused on these disputes reflects poorly on all the parties, and they must be mindfu} that
comtinuing this impruden: dispute risks potential adverse consequences well beyond the Tribe and jts citizens.
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conduct government-to~government relations. Almost immediately, Mr. Dixie filed suit in the
D.C. District Court challenging that decision. Recognizing the complex and fundamental natare
of the underlying issues, and because I desired the benefit of submissions from the interested
parties, I set aside that decision and requested formal briefing.

The submissions by the parties in response to my request were thorough, 1 have carefully
reviewed the submissions and find they were most helpful in ephanein & my understanding of the
parties’ positions.

Analysis

It 13 clear to me that the heart of this matter is a mj sapprehension about the nature and extent of
the Secretary’s role, if any, in determining tribal citizenship of a very sm all, uniquely sitated
tribe. Related to this issue is the Tribe’s current reluctance 1o “organize” itself under the IRA,
choosing instead to avail itself of the provisions in 25 U.8.C. § 476(h), first enacted in 2004,
which recognizes the inherent sovereign powers of tribes “to adopt goveming documents under
procedures other than those specified . . . [in the TIRA.]”

Applicability of General Legal Authorities of the Secretary of the Interior in Indian Affairs

The D.C. Circuit viewed § 476(h) as ambi guous, and then granted Chevron deference to the
then-Secretary’s Interpretation of that provision. 513 F.3d at 1266-68. The D.C Circuit put great
weighi on the Secretary’s broad authority over Indian affairs under 25 UL.S.C. § 2, writing that
“[w]e have previously held that this extensive grant of authority gives the Secretary broad power
to carry out the federal government’s unique responsibilities with respect to Indians.” Jd. at
1267, citations omitted, In addition to § 2, 25 U.S.C. §§ 9. and 13, and 43 1.8.C. § 1457, are
often cited as the main statutory bases for the Department’s general authority in Indian affairs.
Cal. Valley Miwok Tribe v. United States, 424 F.Supp. 2d 197, 201 (D.D.C. 2006); see also
COHENS HANDBOOK. OF FEDERAL INDIAN LAW § 5.03 [2] at 405 (2005 ed.) [hereinafier
COHEN]. The D.C. Circuit also cited two cases involving separate bands of the Seminole
Nation for the general propositions that the United States has an “obli gation” *“to promote a
tribe’s political integrity” as well as “the responsi bility 10 ensure that {a tribe’s] representatives,
with whom [ii] must conduct government-te-government relations, are valid representatives of
the [tribe] as a whole. ” 513 F.3d a1 1267(emphasis added by the Court), citing, Seminole Nation
v. United Stares, 313 U.S. 286, 296 (1 842), and Seminole Nation of Okichoma . Norron, 223
F.Supp. 2d 122, 140 (D.D.C. 2002).

In my view, prior Department officials misapprehended thejr responsibility when they: (1) took
their focus off the faci that the CVMT was ‘comprised a five individuals, and (2) mistakeniy
viewed the Federal govermment as having particular duties relating to individuals who were not
citizens of the tribe. 1 decline to invoke the broad legal authorities cited above to further intrude
into internal tribal citizenship and governance issues in the instan case, In making this decision,
I also am mindful of the Supreme Court’s recent guidance concerning: (1) the importance of
idennifying “specific rights creating or duty-imposing staintory or regulatory prescriptions™
before concluding the United States is obligated 1o act in a particular manner in Indian affajrs,

La



and (2) the central role Federal policy Plays in administering Indian affairs. United States v.
Jicarilla Apache Nation, 131 8. Ct. 2313, 2323-24, 2326-27 (June 13, 2011).

Application of Specific Legal Authorities

In my view, prior Department officials (from 2003 to the present) fundamentally misunderstood
the role of the Federal government in addressing the CVMT citizenship and governance issues:
(1) they misunderstood and gnored the legal authority of CYMT to gover itself through its
General Council structure without being compelled to “crganize” under the IRA; and (2) they
confused the Federal government’s obligations 10 possible tribal citizens with those owed 10
aciual tribal citizens.

The February 11, 2003, decision of Acting Assistant Secretary — Indian Affairs Michael . Olsen
stated that, unti] the Tribe organized itself, the Department could not recognize anyone as the
Tribe’s Chairperson, and that the “first step in organizing the Tribe is identifying the putative
tribal members.” (2005 Decision at 1-2, discussed i1 ST IBIA at 1 12). The D.C. Circuit. afier
citing the Secretary’s broad authority under 25 U.S.C. § 2, endorsed this approach as a
reasonable interpretation of 25 U.S.C. § 476(h) because “tlie exercise of this authority is
especially vital when, a5 is the case here, the government is determining whether a tribe is
organized, and the receipt of significant federal benefits tnms on the decision.” 515 F.3d.at
1267. Ashave stated above, I reject as contrary to § 476(h) the notions that a tribe can be
compelied 10 “organize” under the IRA and that a tribe not so organized can have “significant
federal benefits” withheld from it. Either would be a clear violation of 25 U.S.C. § 476(D).

The CYMT currently consists of the five citizens identified above. Under the current facts, the
Department does not have a legitimate role in attempting 1o force the Tribe to expand its
citizenship.” Department officials previousty referred to “the imporiance of participation of a
greater tribal community in determining citizenship criteria.” (Superintendeni’s 2004 Decision at
3, discussed in 51 IBIA at 111-112). The D.C. Circuit, referring to the Tribe's governance
structure that arguably would maintain 2 limited citizenship, stated “[t]his antimajoritarian
gambit deserves no stamp of approval from the Sceretary.” 515 F.3d at 1267. However, I know
of no specific statutory or regulatory authorify that warrants such intrusion into a federally
recognized tribe’s intemal affairs. {As 1o the more general sources of authority cited in support
of Federal oversight of tribal matters, I have explained iny views on the proper scope of those
authorities above). “Courts have consistently recognized that one of an Indian wibe’s most basic
powers s the anthonity to determine questions of its own membership.” Sania Clara Pueblo v,
Matriinez, 436 1.5, 49, 57, 72 n.32 (1978); United States v, Wheeler, 435 U.S,313,322n.18
(1978); COHEN § 3.03{3] at 176, citations omitted. “[f)f the issue for which the determination
is important involves internai affairs of the Indian nation, it is more consistent with principles of
triba) sovereignty to défer to that nation’s definition.” 74, at 180, As discussed in the previous
paragraph, I also believe that, based on an incorrect interpretation of § 476(h), the previous
Admimstration’s views on the IRAs application to this case were erroneous and led 1o an
improper focus on expanding the size of the Tribe and altering the form of its government.

* While I believe that it is equifobly appropriate for the CYMT General Council to reach out 1o poiential citizens of
the Tribe, I do not believe it is proper, as & marer of lew,_ for the Federal sovernment to altermnpt t0 impose such a
requirement on a federally recognized wribe.
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Mr. Dixie invokes the dlan-Wilson IBIA cases to support the theory that the Secretary has a duty
to ensure that the potential citizens are involved in the organization of an unorganized, but
federally recognized tribe.* 30 IBIA 241, But, in fact, Alan-Wilson works directly against Mr.
Dixie's position, and this distinction provides additional support for my decision. Unlike CVMT,
the Cloverdale Rancheria was a federally recognized tribe terminated under the California
Rancheria Act. It was later restored pursuant to the 7illie Hardwick litigation and settiement, -
which required the Rancheria to organize its tribal government under the IRA.

301IBIA 241, 248,

My review of the history of the CYMT compels the conclusion set out in the December decision
and reaffirmed here: the CVMT has been continuously recognized, and jts political relationship
with the Federal govermment hes not been terminated. The five acknowledged citizens are (he
only current citizens of the Tribe, and the Tribe’s General Council is authorized to exercise the
Tribe’s governmental authority. In this case, again, the factual record is clear: there are only five
citizens of CVMT. The Federal government is under no duty or obligation to “potential citizens”
of the CVMT. Those potential citizens, if they so desire, should take up their cause with the
CYMT General Council directly.

Given both parties” acknowledgment of the existence of oiher individuals who could potentially
became tribat citizens, the Department’s prior positions are understandable, The Department
endeavored to engage both parties in 4 resolution of the tribal citizenship issues, including offers
of assistance from the Department’s Office of Collaborative Action and Dispute Resolution
(CADR) - to no avail. By the time this matter was referred to me by the IBIA in January 2010,
serious doubits existed about the likelihood of the parties ever being able to work together to
resolve the issnes involving the citizenship and governance of the Tribe.

Absent an express commitment from the parties to forrnally define tribal citizenship criteria, any
further effort by the Department to do so would result in an unwarranted intrusion into the
internal affairs of the Tribe. Moreaver, given the unfortunate history of this case, most likely
such efforts would not suceeed in accornplishing this objective. While there may be rare
circumstances in which such an intrusion would be warranted in order for the Secretary to
discharge specific responsibilities, no such specific law or circumstances exist here.

Accordingly, unless asked by the CVMT General Council, the Department will make no further
efforts to assist the Tribe to organize and define its citizenship. Iaccept the Resolution #GC-98-
01 as the interim governing document of the Tribe, and as the basis for resuming govemment-to-
government relafions between the United States and the Tribe.

While I appreciate that the General Council Resolution may prove lacking as o ceriain aspects
of tribal governance, I also recognize that this tribe is very small and uniquely sitvated. Many
tribes have been able to govern effectively with Jimited or no written goveming documents.

* Mr. Dixie also invokes the case of Seminole Nation of Oblahoma v. Norton, 223 F.Sepp.2d 122 {D.D.C, 2002) in
support of iis position. Seminole Nation involved a dispute where a particolar faction of the Tribe asserted rights to
tribal citizenship under an 1866 treaty. Jd at 138, There is no overridin g ITeaty ar congressional enactment
roveming tribal citizenship at issue in this dispute, ’



Conclusion
Based upon the foregoing analysis, I re-affirm the following:

o CVMT is a federally reco gnized tribe whose entire citizenship, as of this date, consists of
the five acknowledged citizens;

e The 1998 Resolution established a General Council form of government, comprised of al}
the adult citizens of the Tribe, with whom the Depariment may conduct government-to-
government relations;

© The Depariment shall respect the validly enacted resolutions of the General Council; and

°  Only upon a request from the General Council will the Department assist the Tribe in
refining or expanding its citizenship criteria, or developing and adopting other governing
documents.

In my December 2010 decision letter I rescinded several earlier decisions. I am persuaded that
such attempts to rewrite history are fraught with the risk of unintended consequences. Past
actions, undertzken in good faith and in reliance on the authority of prior Agency decisions,
should not be called into question by today’s determination that those prior Agency decisions
were erroneous. Thus, today’s decision shall apply prospectively.

This decision is final for the Department and effective immediately, but implementation shall be
stayed pending resolution of the ltigation in the District Court for the District of Colunbia,
California Falley Miwok Tribe v. Salazar, C.A. No. 1:1 1-cv-00160-RWR (filed 03/16/11).

Finally, I strongly encourage the parties to work within the Tribe's exj sting government structure
to resolve this longstanding dispute and bring this contentious period in the Tribe’s history to a
close,

Sincerely,
\/\jang Echo Hawk
Assistant Secretary — Indian A ffairs

cc:  Robert A. Rosette, Esq.
565 West Chandler Boulevard, Suvite 212
Chandler, Anzona 35225

Roy Goldberg, Esq.

Sheppard Mullin Richter & Hampton LLP
1300 I Street, N.W.. 11" Floor East
Washington, D.C. 20005-3314



Elizabeth Walker, Esq.
Walker Law LLC

429 North St. Asaph Street
Alexandria, Virginia 22314

Kenneth D. Rooney

Trial Attorney

United States Department of Justice
Environment and Natural Resources Division
P.O. Box 663

Washington, D.C. 20044-0663

Mike Black, Director, Bureau of Indian Affairs
MS-4513-MIB

1849 C Street, N.W.

Washington, D.C. 20240

Amy Dutschke, Director

Pacific Regional Office, Bureau of Indian Affairs
2800 Cottage Way, Room W-820

Sacramento, California 95825

Troy Burdick, Superintendent
Central California Agency, Bureau of Indian Affairs
650 Capito] Mall, Suite 8-500
Sacramento, California 95814

Karen Koch, Attomey-Advisor

Office of the Solicitor, Pacific Southwest Region
2800 Cottage Way. E~1712
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
Civil Division

THE CALIFORNIA VALLEY MIWOK
TRIBE, et al.,

Plaintiffs,

\' Case No. 1:11-cv-00160-RWR.

KEN SALAZAR, in his official capacity as
Secretary of the United States Department of Hon. Richard W. Roberts

the Interior, er al,

Defendants.

JOINT STATUS REPORT AND PROPOSED ORDER REGARDING THE
STATUS OF THE RECONSIDERED DECISION OF THE ASSISTANT
SECRETARY - INDIAN AFFAIRS

Pursuant to this Court’s order of August 15, 2011, the parties provide the following
status report to the Court.

1. On January 24, 2011, Plaintiffs brought suit challenging the December 22,2010
decision of the Assistant Secretary - Indian Affairs of the United States
Department of the Interfor (“Assistant Secretary™). See Dkt. No. 1.

2. On March 16, 2011, Plaintiffs filed a Motion for Preliminary Injunction, Dkt. No.
8, and, after granting the Defendants’ Consent Motion for an Extension of Time,
Dkt. No. 17, this Court ordered the Defendants to file their opposition to
Plaintiffs® Motion for a Preliminary Injunction by April 5, 2011.

3. However, on April 1, 2011, the Assistant Secretary - Indian Affairs of the United

States Department of the Interior set aside the prior December 22, 2010 decision
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regarding the organization and governance of the California Valley Miwok Tribe.
See Joint Motion to Stay Litigation, Dkt. No. 22, ex. 1.

On April 8, 2011, the Assistant Secretary sent letters to both Mr. Yakima Dixie
and Ms. Silvia Burley requesting rgsponsivc briefing pertaining to a number of
issues. Joint Motion to Stay Litigation, Dkt. No. 22, ex. 3.

The April 8, 2011, letter set May 3, 2011, as the deadline for the respective
j:artics’ submission of briefs responding to the Assistant Secretary’s inquiries.
Both Mr. Dixie and Ms. Burley submitted briefs on May 3, 201 1.

On April 19, 2011, the parties jointly requested this Court stay the litigation and
all attendant deadlines so that the Assistant Secretary could prepare and issue the
reconsidered decision. See Joint Motion to Stay Litigation, Dkt. No. 22.

On April 25, 2011, this Court issued a minute order granting the parties’ joint
motion to stay until July 7, 2011, and ordered the parties to file a joint status
report and proposed order on July 7, 2011 as well.

On July 7,2011, the parties filed a joint status report and requested this Court stay
the Jitigation and all attendant deadlines until August 13, 2011, to accommodate
the Assistant Secretary’s ongeing preparation of the réconsidered decision. See
Joint Status Report Regarding the Status of the Reconsidered Decision of the
Assistant Secretary - Indian Affairs and Motion for Extension of the Temporary
Stay of Litigation, Dkt. No. 23.

Plaintiffs consented to the extension on the condition that it was the final
extension and that this Court order the Assistant Secretary to issue his

reconsidered decision by August 15, 2011. Jd. §§ 9, 9(a).
-
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10.

11,

12,

13,

Defendants would not consent, however, to a condition mandating final agency
action, and requested that should the Assistant Secretary not issue a reconsidered
c!ecision by August 15, 2011, that the result be a release of the voluntary stay. /d.
§§ 9, 9(b). Accordingly, the parties each submitted a separate proposed order.
See id., Attachment 1-2.

On July 11, 2011, this Court granted the Joint Motion for Temporary Stay of
Litigation and adopted Plaintiffs’ proposed order. See Order Granting Joint
Motion for Temporary Stay of Litigation, Dkt. No. 24. This Court’s order struck
paragraph 2, which requested, “This extension of the temporary stay shall be the
final one granted by the Court and is conditioned upon the Assistant Secretary
issuing his decision on reconsideration of the December 22, 2010 Decision on or
before August 15,2011.” Id

On August 12, 2011, the parties again requested the Court to extend the stay
anticipating the issuance of the decision on August 26, 2011. This Court granted
that request and stayed the litigation until September 2, 2011. See Order, Staying
case until 09/02/11, Dkt. No. 26.

The Assistant Secretary issued the decision on Wednesday August 31, 2011. The
Assistant Secretary reinstated his prior decision. While the August 31,2011
decision is final for the Department for purpose of judicial review, the Assistant
Secretary stayed the effectiveness of the August 31, 2011 decision pending
resolution of this matter. As a result, the August 31, 2011 decision will have no
force and effect until such time as this court renders a decision on the merits of

plaintiffs’ claims or grants a dispositive motion of the Federal Defendants.
-3-
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14. Accordingly, no further temporary stay of the litigation is required.

15, Plaintiffs and Defendants request that the stay of the litigation be terminated and
that a joint Status Report be filed by September 16, 2011 and that the Proposed
Order be adopted.

Respectfully submitted this 1st day of September, 201 1.

Respectfully submitted,

/s/ M Roy Goldberg

M. ROY GOLDBERG

{D.C. Bar No. 416953)

CHRISTOPHER M. LOVELAND
(D.C. Bar No. 473969)

ATTORNEYS FOR PLAINTIFFS
Sheppard Mullin Richter & Hampton LLP
1300 I Street, N.W., 11th Floor East
Washington, DC 20005-3314

Tel: (202) 218-0007

Fax: (202) 312-9425

Email: rgoldberg@sheppardmullin.com

cloveland{@sheppardmullin.com

ROBERT J. URAM (admitted pro hac vice) Sheppard
Mullin Richter & Hampton LLP

Four Embarcadere Center, 17th Floor

San Francisco, California 94111-4109

Tel: (415) 434-9100

Fax: (415)434-3947

Email: ruram@sheppardmullin.com

COUNSEL FOR PLAINTIFEFS

A
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/s/ Kenneth Roonev

KENNETH D. ROONEY

United States Department of Justice
Environment & Natural Resources Division
Natural Resources Section ‘
P.O. Box 663

Washington, D.C. 20044-0663

Phone: (202) 514-9269

Fax: (202) 305-0506

E-mail: kenneth.rooney@usdoj.gov

OF COUNSEL

James W. Porter

Attomey-Adyisor

Branch of Tribal Government and Alaska
Division of Indian Affairs

Office of the Solicitor, Department of the Interior
1849 C Street, N.W. Washington, D.C. 20240
Mail stop 6518

COUNSEL FOR DEFENDANTS
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CERTIFICATE OF SERVICE

I certify that on September 1, 2011, I filed a copy of the foregoing Joint Status Report
and Proposed Order Regarding the Status of the Reconsidered Decision of the Assistant
Secretary — Indian Affairs was filed with the Court pursuant to the electronic filing rules. All
participants are registered CM/ECF users, and will be served by the CM/ECF system.

fsf
Roy Goldberg

-6-
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UNITED STATES DISTRICT COURT
POR THEE DISTRICT OF COLUMBIA

CALIFORNIA VALLEY MIWOK TRIBE,
et _al.,

FPlaintiffs,
v, Civil Action No. 11-160 (RWR)

KEN SALAZAR, et al.,

)
)
}
)
)
)
)
)
)
)
Defendants. }
)

MEMORANDUM QPINION AND ORDER

This matter is a dispute over the U.S. Department of the
Interior’s determination of the legitimate government and
membership of the California Valley Miwok Tribe (“Tribe”), a
federally recognized Indian tribe. Defendants are Secretary of
the Interior Ken Salazar, Assistant Secretary for Indian Affairs
Larry Echo Hawk, and Director of the Bureau of Indian Affairs
Michael Black. Plaintiffs Yakima Dixie, Velma WhiteBear, Antonia
Lppez, Michael Mendibles, Evelyn Wilson, and Antoine Azevedo
bring suit individually and on behalf of the Tribe and its Tribal
Council, arguing that the defendants’ decision to recognize a
General Council led by Sylvia Burley as the legitimate government
of the Tribe, and to discontinue efforts to adjudicate the status
of other putative tribal members, constituted arbitrary and
capricious agency action, in violation of the Administrative
Procedure Act {“APA”}, 5 U.S.C. § 706(2) (A), and also violéted

due process and the Indian Civil Rights Act (“ICRA”), 25 U.S.C.
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§ 1301, et seg. Another group representing the Tribe, as
organized in the form of the General Council, moves to intervene
as a defendant in this action for the limited purpose of filing a
motion to dismiss, argquing that intervention is neéessary te
protect its fundamental interests in defending its sovereignty
and defining its citizenship.® Because the proposed intervenor
satisfies the requirements for intervention as of right under
Federal Rule af Civil Procedure 24(a) (2), the motiocn to intervene
will be granted.?
BACKGROUND

The leadership'and membérship of the California Valley Miwok
Tribe have been in dispute for over a decade. The Federally
Recognized Indian Tribe List Act of 1994, Pub. L. 103-454, -
included the California Valley Miwok Tribe as a federally
recognized tribe. In 1998, the Department of the Interior’s
Bureau of Indian Affairs (“Bureau”) initiated efforts to
facilitate reorganizing the Tribe under the Indian Reorganization
Act of 1934 (“IRA"), 25 U.S.C. 8§ 461-475. A tribe whose
government is organized according to the IRA’s procedural and

substantive requirements qualifies for certain federal benefits

' Both the plaintiffs and the proposed intervencr use the
name “California Valley Miwok Tribe.” To aveid confusion, the
terms “plaintiffs” and “proposed intervenor” will be used when
discussing the respective parties’ positions here.

? In light of the decision to grant the motion under Rule
24 (a) (2), the parties’ arguments regarding permissive
intervention will not be addressed.
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and may maintain government-to-government relations with the
United States and with state and local governments. The Bureau
identified plaintiff Yakima Dixie, then serving as tribal
chairperscn, Sylvia Burley, the present leader of the proposed
intervenor, along with several others, as members of the Tribe
who were able to participate in the reorganization (First Am.
Compl., Ex. A., August 31, 2011 letter from Assistant Secretary
of Indian Affairs (“August 31 decision”) at 4). See also

California Valley Miwok Tribe v. United States, 424 F. Supp. 2d

197, 198 (D.D.C. 2006} (“CVMT I*) (re%iewing Tribe’s
reorganization process). The Bureau recommended that the Tribe
establish a general council form of government for the
organization process. (August 31 decision at 4.) Following this
recommendation, the Tribe established the General Council by
resolution in 1998 and began to develop a draft constitution.
{(Id.) Plaintiffs dispute the validity of the resolution,
alleging that it did not receive the approval of the required
number of members. (First Am. Compl. {9 43-47.)

Scon afterwards, leadership disputes between Dixie and
Burley developed within the Tribe. (August 31 decision at 4;
First Am. Compl. {{ 48-50.) 1In 2004, the Bureau declined to
approve a constitution submitted by Burley because she had not
involved the “whole tribal community” in the crganizational
process. (ABugust 31 decision at 4; First Am. Compl. {§ 51-53.)

It also issued a communication stating that it did not view the
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Tribe as “organized” under the IRA and that it did not recodnize
anyone as chairperscn, though it recognized Burley as a “person
of authority” within the Tribe. (See August 31 decision at 4;
First Am. Compl. {9 54-56.) See also CVMT I, 424 F. Supp. 2d at
200 (D.D.C. 2006). In 2005, Burley and her supporters brought
the CVMT I suit in the name of the Tribe challenging the
Secretary of the Interior’s refusal to approve the constitution.
(See August 31 decision at 4; First Am. Compl. { 58.) The D.C.
Circuit upheld the district court’s finding that the Secretary
had the authority to decline to approve the constitution on the
grounds that it did not enjoy support from the majority of the

tribe’s membership. California Valley Miwok Tribe v. United

States, 515 F.3d 1262, 1263 (D.C. Cir. 2008). During the period
of disputed leadership, Dixie and other members of a tribal
council endeavored to identify and organize potential members of
the tribe. (First Am. Compl. 9§ 65-7¢.) The Bureau assisted by
publishing a notice seeking genealogies and other information
from potential Tribal members, among other efforts to identify
individuals entitled to participate in the reorganization
process. (First Am. Compl. §§ 71-74.) Burley and her supporters
did not participate in these activities but challenged the
reorganization process through administrative appeals within the
Bureau. (First Am. Compl. 99 75-77.)

On December 22, 2010, the Assistant Secretary for Indian

Affairs issued a decision, addressing Burley’s appeals, in which
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it concluded that the Tribe was organized as the General Council
under the resolution adopted in 1998 and that the Bureau would
cease efforts to facilitate reorganization. (Compl., Ex. C,
December 22, 2010 letter from Assistant Secretary of Indian
Affairs.) The plaintiffs then initiated this action challenging
the legality of the decision. In April of 2011, the Assisgtant
Secretary granted reconsideration and sought briefing from Dixie,
Burley, and their respective supporters. (August 31 decision at
1.) The Assistant Secretary reinstated his prior decision on
August 31, 2011, but stayed its effectiveness pending resolution
of this litigation. (Id. at 8.) The Assistant Secretary
represented that at present, the recognized citizenship of the
Tribe consists of Dixie, Burley, Rashel Reznor, Anjelica Paulk,
and Tristian Wallace.’

The first amended complaint alleges that the Assistant
Secretary presented no reasoned explanation for the Bureau’s
reversal of its previous positions that the Tribe was not yet
organized in accordance with the IRA and in support of
identifying additional tribal members to participate in
reorganization. The plaintiffs therefore allege that the
decision was arbitrary and capricious under the APA, as well as a

violation of due process and ICRA. (First Am. Compl. {§ 90-119.)

* According to the plaintiffs, "Reznor, Paulk, and Wallace
are Burley’s daughters and granddaughter, respectively.” (First
Am. Compl. at 21 n.l1l.}
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The plaintiffs allege that they have been harmed by the Assistant
Secretary’s action because they have been denied the opportunity
to participate in reorganization and governance of the Tribe;
they are not and will not be eligible to receive federal health,
education and other benefits provided to members of recognized
Indian Tribes; and the decision could provide a basgis for Burley
to divert funds held in trust for the Tribe by the State of
California and paid by the California Gambling Control Commission
to tribes that do not operate casinos or gaming devices, and to
divert federal grant funds. (First Am. Compl. 99 82-89.) The
plaintiffs seek declaratory and injunctive relief including an
order vacating the August 31 decision and directing the Assistant
Secretary “to establish governmeﬁt—to~government relations only.
with a Tribal government that reflects the entire Tribal
community, including individual Plaintiffs and all other Current
Members.” (First Am. Compl. at 30.) The plaintiffs also seek an
order enjoining the defendants from awarding any federal funds to
Burley. {Id.) The defendants have answered the amended
complaint.

The proposed intervenor moved to intervene as a defendant
in the action for the limited purpose of filing a motion to
dismiss for lack of subject matter jurisdiction, for failure to

join an indispensable party, and for failure to state a claim.*

‘ The proposed intervenor’s first motion to intervene wag
fully briefed before the Assistant Secretary granted
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The proposed intervenor argues that intervention as of right is
warranted because the complaint “involves an attempt to forcibly
expand the Tribe’'s citizen[ship] and alter its relationship with
the United States, directly implicating the Tribe'’s sovereign
regponsibility to determine its own citizenship and resolve its
own internal affairs.” (Proposed Intervenor-Defendant’s Am. Mot .
for Leave to Intervene as Defendant (“Mot. to Intervene”) at 3.)
The plaintiffs oppose on the grounds that the preposed intervenor

fails to demonstrate that its interests are not protected

adequately by the federal defendants. (Pls.’ Opp‘n to Mot. to
Intervene (“Pls.’ Opp’n”}) at 3-4.) The federal defendants take
no position on the motion to intervene. (Mot. to Intervene at 3
n.z2.)

DISCUSSION

Intervention as a matter of right should be granted when the
movant “claims an interest relating to the property or
transaction that is the subject of the action, and is so situated
that disposing of the action may as a practical matter impair or

impede the movant’s ability to protect its interest, unless

reconsideration of his December 22, 2010 decision. Following
reinstatement of that decision, the proposed intexvenor filed an
amended motion to intervene. This opinion cites to the second
round of briefing on intexrvention. In the amended motion to
intervene, the proposed intervenor presents a lengthy recitation
of the factual background, as well as arguments going to the
merits of the motion to dismiss it intends to file. Because it
is not necessary to the resolution of the motion to intervene,
these arguments are not addressed.
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existing parties adequately represent that interest.” Fed. R.
Civ. P. 24(a) (2). Evaluating Rule 24(a) (2), the D.C. Circuit has
“identified four prerequisites to intervene as of right: {1} the
application to intervene must be timely; (2) the applicant must
demonstrate a legally protected interest in the action; (3) the
action must threaten to impair that interest; and (4) no party to
the action can be an adequate representative of the applicant's

interests.’” Karsner v. Lothian, 532 F.3d 876, 885 (D.C. Cir.

2008) (quoting SEC v. Prudential Sec. Tne., 136 F.3d 153, 156
(D.C. Cix. 1998)). Importantly, “a party seeking to intervene as

of right must demonstrate that it has standing under Article IIT

of the Constitution.” Fund For Animals, Inc. v. Norton, 322 F.3d

728, 731-32 (D.C. Cir. 2003); see Defenders of Wildlife v.

Jackson, Civil Action No. 10-1515 (RWR), 2012 WL 896141, at *4
(D.D.C. March 18, 2012) (discussing view that Article III
standing and Rule 24{a}{2) interest requirements are additive,
and view that any party who satisfies Rule 24(a) will also meet
Article IIIl's standing requirement) .
I. STANDING

The plaintiffs do not contest the proposed intervenor’s
standing to intervene. However, this threshold issue will be
addressed since a party’s Article III standing is a prerequisite

to subject matter jurisdiction. See Fund For Animals, Inc., 322

F.3d at 732. ™“To establish standing under Article III, a

prospective intervenor -- like any party -- must show: (1)
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injury-in-fact, {2} causation, and (3) redressability.” Id. at
732-33. The proposed intervenor easily meets these requirements.
If the plaintiffs prevail in this action, the Assistant
Secretary’s August 31 decision will be vacated, the Bureau will
be ordered to cease government-to-government relationships with
the Tribe as organized in the form of the Ceneral Council, and
the defendants will be enjoined from awarding any federal funds
to Burley. These acticons are concfete and particularized
injuries to the proposed intervenor’s financial resources and
governmental integrity. The causation prong is satisfied because
the threatened loss of sovereignty and funds is fairly traceable
to the agency action that the plaintiffs seek to compel in the
instant action. Finally, a decision in the proposed intervenor's
favor would leave the August 31 decision undisturbed and thereby
prevent the injuries from occurring, satisfying the
redressability prong.

II. RULE 24 (a) (2) REQUIREMENTS

The proposed intervenor also meets each of the four
requirements for intervention as a matter of right. First, the
proposed intervenor’s wotion was timely, as it was initially
filed “less than two months after the plaintiffs filed their
complaint and before the defendants filed an answer.” Fund For

Animals, Inc., 322 F.3d at 735. Second, the propcsed intervenor

has shown a legally protected interest in the matter since, in

this Circuit, “satisfying constitutional standing requirements
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demonstrates the existence of a legally protected interest.

Jones v. Prince George's County, 348 F.3d 1014, 1019 (D.C. Cir.

2003) (citing Mova Pharm. Corp. ¥. Shalala, 140 F.3d 1060, 107s

(D.C. Cir. 1998)). Third, plaintiffs’' action “threaten[s] to
impair,” Kargner, 532 F.3d at 885, the proposed intervenor's
legally protected interest because resolution of the matter in
the plaintiffs’ favor would directly interfere with the
governance of the Tribe as currently recognized and preclude
access to federal funds. The plaintiffs appear to concede that
the above three requirements are met as they presented no
arguments on these points in their oppositicn.

The basis of the plaintiffs’ opposition to intervention
concerns the fourth requirement, the adeguacy of existing
parties’ representation of the proposed intervenor’s interests.
The proposed intervenor argues that the federal defendants do not
adequately represent its interests since the federal defendants
may make different arguments from those of the proposed
intervenor, the proposed intervenor’s stake in the litigation
differs from that of the defendants, the defendants may not
chooge to appeal an adverse judgment, and the proposed intervenor
will provide necessary information to the proceedings that the
defendants might neglect. (Stmt. of P. & A. in Supp. of Proposed
Intervenor-Defendant’s Mot. to Intervene (“Proposed Intervenor's
Stmt.”) at 22-23.) The plaintiffs counter that the federal

defendants adequately represent the proposed-intervenor’s
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interests because both seek the same “ultimate objective,” that
is, upholding the August 2011 Decision. (Pls.’ Opp’n at 3.)

The D.C. Circuit has emphasized repeatedly that the standard

to demonstrate inadequacy of representation is lenient. See Fund

For Animals., Inc., 322 F.3d at 736 n.7 (concluding that Supreme

Court precedent "makes clear that the standard for measuring

inadequacy of representation is low”); Dimond v. District of
Columbia, 792 F.2d 179, 182 (D.C. Cir. 1986) (describing burden

as “not onerous”); United States v. American Tel. & Tel. Co., 542

F.2d 1285, 1293 (D.C. Cir. 1980) (recognizing view that a movant
“ordinarily should be allowed to intervene unless it is clear
that the party will provide adequate representation for the
absentee”} (interral quotations omitted). In addition, the
Circuit has expressed skepticism that United States governmental
entities, with their unique obligations to the serve general
public, can be found to adequately reprgsent the interests of

potential intervenors. See Fund For Animals, Inc., 322 F.3d at

736 & n.% {collecting cases).

That skepticism is warranted here. The federal defendants’
interest in this action is to defend the Assistant Secretary’s
decision as lawful agency action. By contrast, the proposed
intervenor possesses a distinct and weighty interest in
prote&ting its governance structure and its entitlement and
access to federal grant monies. Because the federal defendants

do not share these concerns, their defense of this action may not
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adequately represent the proposed intervenor’s interests. See
Hardin v. Jackson, 600 F. Supp. 24 13, 16 (D.D.C. 2009) (“The
D.C. Circuit has freguently found ‘inadequacy of governmental
representation’ when the government has no financial stake in the
outcome of the suit.”} (queoting Dimond, 792 F.2d at 192).%

The purpose for which the proposed intervenor seeks to
participate in the case reflects the proposed intervenor’s
distinct aim of asserting its sovereign interests. The federal
defendants, and the plaintiffs, anticipate that the case may be
resolved on cross-motions for summary judgment and the
administrative record. (See Joint Mot. for Briefing Schedule.)
The propecsed intervenor, however{ seeks intervention for the
limited purpose of moving to dismiss on several grounds,
including lack of jurisdiction to adjudicate internal tribal

disputes and failure to state a claim, a tactic the federal

®* Plaintiffs propose a different standard employed in the
Ninth Circuit according to which *({wlhere the party and the
proposed intervenor share the same ultimate objective, a
presumption of adequacy of representation applies, and the
intervenor can rebut that presumption only with a compelling
showing to the contrary.” Perry v. Proposition B Official
Proponents, 587 F.3d 947, 951 (9th Cir. 2009) (internal
quotations omitted). The D.C. Circuit has not endorsed this
articulation of the intervention standard, and cases in the
Circuit have been “inconsistent as to who bears the burden with
respect to [the adequacy of representation] Ffactor.” Fund For
Animals, Inc., 322 F.3d at 736 n.7. Although both defendants and
the proposed intervenor oppose invalidating the August 31
decision, they do s¢ for different reasons and their respective
stakes in the matter differ greatly. The standard for finding
inadequate representation here is satisfied regardless of who
bears the burden.
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defendants have not pursued. See Proposed Intervenor-Defendant’s
Reply to Pls.’ Opp’n (“Proposed Intervenor-Defendant'’s Reply”).at
7 (asserting that defendants’ representation is demonstrably not
adequate because “[s]trong grounds exist for dismissal of
Plaintiffs’ Amended Complaint on Rule 12(b) (1} and Rule 12 (b) (&)
grounds, but the United States failed to seek such a dismissal”} .
The plaintiffs argue that the choice of a “different procedural
mechanism for seeking judicial affirmance of the agency decision
does not mean that the government is not adequately representing
the prospective intervenor’s interests.” (Pls.’ Opp‘n at 4.)

A difference in litigation strategies does not always
demonstrate an insufficiently coterminous relationghip between a
potential intervenor and an existing party. Here, however, the
divergence highlights that the proposed intervenor’s
conceptualization of the action, as an internal tribal dispute
not amenable to resélution in a federal judicial forum, is not
shared by the defendants. In an important regard, then, the
proposed-intervenor does not seek “judicial affirmance” that the
agency decision was not arbitrary and capricious or otherwise
unlawful; it seeks to persuade “this Court to refrain from
presiding over a procedurally defective Amended Complaint and
rendering a ruling on the merits in an action over which it lacks
jurisdiction.” (Proposed Intervenor-Defendant’s Reply at 3.) For
the foregoing reasons, the defendants do not adequately represent

the proposed intervenor’s inkterest in protecting its current
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governmental structure and its ability to define its membership

independently.

CONCLIJSTON AND ORDER

Because all four requirements of Rule 24 (a) (2) are met, the
proposed intervenor is entitled to intervention as of right. The
plaintiffs ask that, if intervention is granted, the filing of
the motion to dismiss be coordinated with the briefing and
resolution of the parties’ cross motions for summaxy 5udgment.
(Pls.” Opp’n at 5.) Accordingly, it is hereby

ORDERED that the proposed intervenor-defendant’s amended
motion [35] for leave to intervene as defendant be, and hereby
is, GRANTED. The Clerk’s Office is directed to docket Exhibits 3
through 7 to the proposed intervenor-defendant’s amended motion
for leave to intervene as the intervenor-defendant’s motion to
dismiss the plaintiffs’ first amended complaint. It is further

ORDERED that the proposed jintervenor-defendant’s motion [36}
to expedite consideration of its motion for leave to interwvene
be, and hereby is, GRANTED. It is further

ORDERED that Ehe parties’ joint motion [41] to extend time
for plaintiffs to request supplementation of the administrative
record be, and hereby is, GRANTED nunc pro tunc. It is further

ORDERED that the parties’ amended jeoint motion for briefing
schedule {47]) for cross motions for summary judgment be, and

hereby is, GRANTED nunc proc tunc, and the parties’ joint motion
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[38] for briefing schedule for cross motions for summary judgment
be, and hereby is, DENIED as moot. It is further

ORDERED that the parties and the intervenor shall meet and
confer and file by April 4, 2012 a joint status report and
proposed oxrder reflecting deadlines for opposing and replying in
support of the intervenor’s motion to dismiss and proposing any
necessary amendments to the briefing schedule for cross motions
for summary judgment.

SIGNED this 26% day of March, 2012.

{sf

RICHARD W. ROBERTS
United States Digtrict Judge
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ROBERT L. URAM, Cal. Bar No. 122956
Telephone: 415-434-9100
Faesimite: 415-434-3947
nirami@sheppardmellin.com

February 9, 2011

VIA FACSIMILE AND U.S. MAIL

Amy Dutschke

Pacific Regional Director
Bureau of Indian Affairs

2300 Cottage Way Suite W-2820
Sacramento, California 95825

Facsimile: (916) 978-6099

NOTICE OF APPEAL

Dear Regional Director Dutschke:

On January 12, 2011, Troy Burdick, Superintendent of the Central California A gency,
United States Bureau of Indian Affairs, issued a decision reco gnizing the results of a purported
special election of the California Valley Miwok Tribe (“Tribe™) held on January 7, 2011. The
Superintendent’s decision was contained in a letter to Silvia Burley (“Burley”), a true and correct
copy of which is attached as Exhibit “A” (the “January 12 Decision”). The January 12 Decision
states that the Bureau of Indian Affairs (“BIA”) recognizes Burley and Rashel Reznor
(“Reznor”) as representatives and officials of the Tribe, based on the results of the J anuary 7,
2011 election. Specifically, the Superintendent’s decision recognizes Burley as Chairperson and
Reznor as Secretary/Treasurer of the California Valley Miwok Tribal Council.

Pursuant to 25 C.F.R. sections 2.2 and 2.4(a), Yakima Dixie {**Chief Dixje™), the
California Valley Miwok Tribe, and Velma WhiteBear, Antonia Lopez, Michael Mendibles,
Evelyn Wilson and Antoine Azevedo, individually and as members of the California Valley
Miwok Tribe Tribal Council (“Tribal Council™), appeal the Superintendent’s January 12
Decision to the BIA's Pacific Regional Director. Chief Dixie, the Tribe, the Tribal Council and
Velma WhiteBear, Antonia Lopez, Michael Mendibles, Evelyn Wilson and Antoine Azevedo are
collectively referred to as “Appellants.” Appellants are interested parties who are adversely
affected by the January 12 Decision. Appeal of the January 12 Decision to the Pacific Regional
Director 1s authorized by 25 C.F.R. section 2.4(a). See also LeCompte v. Superintendent,
Cheyenne River Agency, 38 IBIA 62, 62 (2002).
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Appellants will file a separate STATEMENT OF REASONS within the time period
prescribed by 25 C.F.R. section 2.10(c).

The filing of an appeal under 25 C.F.R. Part 2 triggers an automatic stay of the
challenged action during the pendency of the appeal. See 25 C.F.R. § 2.6(b); Yakama Nation v.
Northwest Regional Director Bureau of Indian Affairs, 47 IBIA 117, 119 (2008). Accordingly,
the BIA may take no further action to implement the January 12 Decision, including any action
to recognize or conduct business with Burley or Reznor as officials or representatives of the
Tribe or of its Tribal Council, until this appeal is resolved.

Appellants note that they are interested parties within the meaning of 25 C.F.R.
section 2.2 but were not served with notice of the January 12 Decision as required by 25 C.F.R.
section 2.7(a). Therefore, the time for filing an appeal is tolled until the BIA provides proper
notice to Appellants. 25 C.F.R. § 2.7(b); Charlotte J Begaye v. Navajo Regional Director
Bureau of Indian Affairs, 41 IBIA 109, 110 (2005); Alonzo S. Gallegos et al. v. Southwest
Regional Director Bureau of Indian Affairs, 41 IBIA 286, 290 (2005). Nonetheless, and without
waiving any objection to the lack of proper notice, this Notice of Appeal is timely because it is
filed within 30 days of the date of the Superintendent’s January 12 Decision. 25 CF.R. § 2.9(a).

Any and all notices given or required to be given to Appellants in this matter, and
all papers served or required to be served on Appellants in this matter, should be delivered and

served upon the following:

Robert J. Uram, Esq.

Sheppard Mullin Richter & Hampton, LLP
Four Embarcadero Center, 17th Floor

San Francisco, California 94111-4109
Telephone:  415-434-9100
Facsimile: 415-434-3947
ruram(@sheppardmullin.com

CERTIFICATION OF SERVICE. Service of this document was made by U.S. Mail,
return receipt requested, on February 9, 2011, in accordance with a)l applicable rules, incloding
25 C.F.R. Part 2 of the Code of Federal Regulations.
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Dated: February 9, 2011

SHEPPARD, MULLIN, RICHTER & HAMPTON LLp

By \"fa_oﬂmjmﬁ‘ J WML)(Q{;

ROBERT J. URAM

Altorneys for Appellants Yakima Dixie, the California
Vailey Miwok Tribe, the Tribal Council, Velma
WhiteBear, Antonia Lopez, Michael Mendibles, Evelyn
Wilson and Antoine Azevedo
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PROOF OF SERVICE

STATE OF CALIFORNIA. COUNTY OF SAN FRANCISCO

I am employed in the County of San Francisco; I am over the age of eighteen years and
not a party to the within entitled action; my business address is Four Embarcadero Center, 17th
Floor, San Francisco, California 9411 1-4109.

On February 9, 2011, [ served the following document described as NOTICE OF
APPEAL on the interested parties in this action by placing true copies thereof enclosed in sealed
envelopes sent by certified mail, return receipt requested, addressed as follows:

Troy Burdick Silvia Burley
Superintendent 10601 N. Escondido PI.
Central California Agency Stockton, CA 95212

Bureau of Indian Affairs

650 Capital Mall, Suite 8-500
Sacramento, CA 95814
Facsimile: (916) 930-3780

Robert Rosette, Esq.

Rosette & Associates

193 Blue Ravine Rd, Suite 255
Folsom, CA 95630

Facsimile: (916) 353-1085

Executed on February 9, 201 1, at San Francisco, California.

Mauds oy

Yolanda Hogan O
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Central California Agency
650 Capitol Mall, Suite 8-500
Sacramento, CA 958144710

INREFLYREFER TD

JAN 12 201

Honorable Silvia Burley

Chairperson, California Valley Miwak Tribe
10601 N. Escondido Place

Stockton, California 95212

Dear Chairperson Buriey:

The purpose of this correspondence js to acknowledge receipt of the Tribe’s Report of Tribal Election
and Addendum to Report of Tribal Electian by tribal correspondence dated January 7, 2010. On January
7, 2011, the following witnesses: Tiger Paulk, Colleen Pringle, Richard Windfeathers Muniz, and Ty
Muniz certified the election results of the January 7, 2010, Tribal election for the Chairpersen and

_ Secretary-Treasurer to be true and correct,

Therefore, as reported in the Tribe’s Report of Tribal Elections, the following individuals currently
represent and serve as officials of the California Valley Miwok Tribal Council;

1. Silvia Burley, Chairperson
2. Rashel Reznor, Secretary/Treasurer

Congratulations are extended to alt the elected officials. Please feel free to contact my office about any
Bureau program or any questions you may have.

Should you have any questions pertaining to this matter, please do not hesitate to contact Carol Rogers-
Davis, Tribal Operations Officer, at {916) 930-3754.

Sincerely,

e

Troy Burdick
Superintendert
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United States Department of the Interior

BUREAIZ OF INDIAN AFFAIRS
Central Califoréa Agengy
650 Cagirol Mall, Suire 3.300) 3 REALY LR T
Sacramaente, CA 55514

MAR 2 6 7004

Certificd Mail No.7003 1680 0002 3896 9127
Rewurn Receipt Reavested

Ms. Sylvia Burley, Chairperson

California Valley Miwok Tribs

10601 Escondido Pl

Stockion, California 95121

L

Dear Ms, Burley:

This fziter acknowledges our February 11, 2004, receipt of a document represented to be
the tribal copstitution for the California Valley Miwok Tribe. It is our understanding that
the Tribe has shared this tribul constntion with the Buresu of Indian A ffaxirs (BIA) in an
ulterapl to demonsiate that it is an “organized™ wibe. Regretfully, we must disagree that

such 2 demonstration is made.

Although the Tribe has not requestzd any assistancs or comments from this ofce in
respotise 10 your document, we pravide the following observations for your
consideration. As you know, the B1A's Central California Ageney (CCA) has a
responsibility to develop and maintaln 2 government-to-government retationship with
cach of the 54 federally recognized tribes situared within CCA's jurisdiction. This
relarianship, includes among other things. the responsibiti ty of working with the person
or persons jTom each tribe who either are Aghifully elected 1o a pasition of anthority
within the &ribe or who otherwise ocoupy a position of authority within an unorganized
tribe. To that end, the BIA has recognized you, as a person of authority within the
Califomia Valley Miwok Tribe. However, the Bl1A does not yct view vour tribe to be 2n
“erganized” Indian Tribe and this view is borme out not only by the document that you
have presented as the tribe’s constitution but additionally, by our relations over the last
scverel decades with members of the tibal community in and around Sheep Ranch
Rancheria ( Let me emphasize that being an orpanized »is-a-vis wiorganized tribs
ordinarily will not fmpact cither your wibe's day-to-day operations but could impact vour
ribe’s continued eligibility for certain grants and scrvices from the United States).

Where a tribe that has not.previously.organized sceks to do 50, BIA also hasa

responsibility to determine that the organizational efforts reflect the invelvemant of the
whole mibal communiry. We have not scen evidence that such general involvement was

E
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arempted or has aceurred with the purportzd oreanization of your &ibe. For cxample, we
Lave not been made aware of 2ay «fforts 1o r2ach ow to the Indium communities in and
arouad {ne Sheep Rench Rancheria, or to persons who bave maintained any culneral
contact with Sheep Ranch. To otr keowiedge, the only persons of Indian descent
involved in the mbe's urgunization ciforts, veere you and your two éavghters. We are
uraware of any efiorts to involve Yakima Dixiz or Mr. Dixzie’s brother Mzlvin Dixic ar
znw nitsorng of Merde Butler, Tilliz Teif ar Lenny J2fF, afl persons who are kpown to
have resiced at Sheep Ranch Rancheria ar various iimes In the past 75 years and persons
iterited an interest in the Ranchenia. We are also pot ssvate of any efforts (o

who have inhert
invalve Indians( such 2s Leoa Shelton) and their dzscendents who once Hved adjacent in

Sheep Ranch Kancheria or 1o investigate the possibility of involving a neighboring group.
g are aware tat the Indians of Sheep Ranch Rancheria were in fact, part of a Jarger
group.of Indians residing less then 20 miles away at West Point. Indeed, at vour February
23, 2004 deposition, you vourseif t2stirled vou were 2t one time of the West Point indin:
Community; we undzrstand as well, that you k2d siblings residing thers for many year
The 214 remains available, upon your reguest, o assist yon in identifying the members
of i jocal Indian cominunity, to assist in disseminating both individual and puhic
: Tncilitating mectings, and otherwise providing legistical support.
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decumunts should be draited aed the Tribe's basa and membership eriteria identified.
iparion of e gruates ifibal community is essential 1o this effern. We are very
soncsrned about the designated “bage poll” for the bz as identified in the submitied
tribal constution; (his “base rol]” contains only the names of {iva Hving membars all but
one whom wers born betwesn 1960 agd 1996, and therciore would imply that there was
zever any tribal community in and arcurd Sheep Ranch Rancheria undl you met with
Yakima Dixde, asking for his assistance o admit vou 25 2 member. The base roll, thus,

G L e

esis that this mbe did net exist until the 1990 s,with the exception of Yakima Dixiz.

miership rolls are used to establish a ribe’s cohesiveness and commuanity wra
| documsnts whickh confirm Native American wibal relutionships in a specific
geographical region. Since 1ribes and bands themeelves did not usvally possess such
bistorical documents, theretore, tribal base rolls have inciudad pecsons lisied on old
cznsus rolls, Indiza Agency rolls, voters rolly, eic. Our expzrience with your sister
Miwolt inbes (2.a.. Shingle Springs Roanchesia, Tunlumns Rancherda. lone Rand,
sreetera) leads us to betieve that Miwak redision favors base rolls identifying persons
fiound in Miwok mibes sirelching fom Amador County in the Norh fo Caiavaras and
Mariposa Counties in the South. The Sase and Enrollmeni edtede for these tribes vary;
for example, Amador County tribes sz the 1915 Miwole Indian Censts of Amador
County, El Dormdo County nibes utilize the 1916 Indian Census Rell, tibefs) in
Tuolummne Covnty utifize o 1934 R4 voiers’ Bst. T

The Tese roll typically consminuras the

srnsemm 1 3ee_d 2157 wes  mea . o
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erstone of r—ab 1 snembership and based upon our experiencs, hes been the basic
ng ?cmt and foundatian for each of the Miwok wibes in ous judsdiction, i.c., the
Band of Mivok Indians, Skingle Sgringzs Rencheria and Tuolumnes Ranchena.
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We must continuc to emphasis the imgeriancs of the participetion of a greater wibal
community in detennining membership criteriz. We rciterate owr continued availability
and willimgn2ss 1o assist vou in this process and that via PL 93-638 contracis intendad 1o

facilizzte the organization or reorganization of the tribal community, we have already
wxiended assisiznee. We urge you to coniiatz the swerk that you have bequn towards
formnd organization of the California Valley Miwak Tobe.
[£we can 25315t your effonts in any wey , please comact Raymend Fry, 2 1anager, Trital
Sa; rvices, at (918) 830-3794. .
51:0:-221 you wish to appsal any pcm.on of this ietier, You are zdvised that vou may €o so
by corpplying with the following;

Thiz desision may be appealed 10 the Regional Director, Pacific Regional Offics, Burzau
of [ndian Affeirs, 2800 Cotags Way, Secremento, C..Jlﬁ,r:na 95825, In uccorc'_..n & with
iz regniziions i 23 CFR Pant 2 (conv enclosad). Your notice of appeal must be filed in
rais offee within 20 days of the date you receive this decision. The date of filing or
nodee 15 the date it is post marked or the date it is personaily delivered 1o this cffice.

rour potice of appeal must include your nzme, 2ddress and telephane number. Ii shouid

clearly {denis j’ e decision 1 ke JDr““c-... i .‘DS\iClc ptizch a capy of the decision. The
of and the c-lvclnpc which it is mailed, should be elearly labeled “NOTICE OF

Y‘OI‘CC
APPEAL” The notica of "npeai must Hist the names and addressas of the interesisd
gartizs known (0 you and certify that you have sent them copies of the notice.

EOGVE, - [
if you are not reprasented by an atomey, you may requast assistanes from this office in
e creparation of veur appeal. ;

e e 1 ) CEET VIR o513 33140 §AFWANLLY S S-S e )
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if no timely appeal is filed, this decizion will Be finz} for the Department oF the
Interior ax the sxplraton uf the uppeal prriod. No cxtension of time may be sranted for

Frprtard

fding & notice of appeal.
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United States Department of the Interior

BUREAU OF [N

DIAN AFFAIRS

iral Caltes s Ageney
L v.zg 500 ' REMY REER T
Dadrarmenre, T4 488141710

CERTIFIED MAIL NO. 7003 1680 0002 3892 1019
RETLRN RECEIPT REQUESTED
BV -6 206

Ms, Sitvia Burlev
10601 Escondido Place
Stockton, California 95212

CERTIFIED MAIL NQ, 7003 1680 0002 3892 1002
RETURN RECEIPT REQUESTED

Mr Yakima K. Dixie

¢o Mr Chadd Everone

2054 University Avenue, 407
Berkeley., California 94704

Degar Ms, Buriev and Mr, Dixier

The Bureau of Indian Affairs (BLA) remains comumitted to assist the Califomia Viailey Minpl
Tribe {Tribe} (formerly Sheep Ranch Rancheria of the Me-Wuk Indians of Califarnia} it irs
efforts 1o redrganize a formal governmental siructure that is representative of all Miwok Indians
who can estabhish a basis for their interest in the Tribe and js acceptable o the clear majoriy of
those Indians. We are writing you because of vour claim of Teadership of the Tribe

The Central California Agency (Agency) has been meeting with both of you and your
representatives for some time to discuss issucs and (o offer assistance in your organizationat
effonts for the Tribe. It is evident; however, that the angoing leadership dispute is az an impasse
and the Likelthood of this impasse changing scon seems to be remote. Therefore, we renew cur
oiter 1o assist the Trbe in the organizational process. Our intention is ot 10 interfere with the
I'ribe’s riaht 0 movern itself. Rather, we make this offer consistent with the well-established
principle that the BIA has a responsibility to desermine that 5t is dealing with a government that
13 representative of the Tribe as a whotle. The authority and responsibility to take this zction
Secomes evident once there is clear evidence thar the dispute between cempeling [eadership

factions. such as vours, threatens to tinpair the government-to-government relationship between
the Tribe and the United States.

The Agency, therefore, will publish a notice of a general council meeting of the Tribe 10 be
sponsored by the BIA in the newspapers within the Miwok region. This wil} initiate the
reorganization process. The notice shall invite the members of the Tribe and potential members
10 the meeting where the members will discuss the issues and needs conirenting the Tribe. We
nave used this som of general council mecting epproach in other instances to help tribes
reorganize when for various reasons the wribes facked an crganized tnibal government that
represented the entire membership,



[

It appears that you cach have determined your rembership criteria, and membership, and
dgeveloped constitutions or govermng documenis. We undearstand, however, you do not agree on
certain issues that are fundamental to the process of building an oreanized governmeni. We
propose ia discuss the following issues that are preventing you from moving forward as a unificd

mibe’

¢ form of epvemment: _
» organization under a federal statuie (shouid the nibe decide to adapt a constitution);

o should the tribe adopt a constitution, whar constitution will be used: the Dixie or Buriey
constitution, combination of both, or another;

» determining the census where membership is first listed, i.e., [916 Sheep Ranch
Rancheria census or other document;

= determining leadership of the tribe, i.e., holding a transitional election or agreeing 1o
some type of power sharing.

Fhe general council first needs to detenmine the tvpe of government your tribe will adopt Tribes
go not always adopt constitutions; some govern according 1o the tribe's tradition or have some
sort of power sharing in an open participatory type of government, Next, the general council
needs 10 agree 10 the census or other documents that establishes the ongina! members of ths
Rancaenia. That census should be the starsing point from which the tribe develops membership
criteria. The immediate goal is determining membership of the tribe. Once membership is
wblished and the general council determines the form of government, then the leadershin

S

C3LAL

18su2s can be resolved

The Agency will coordinate the meeting by senting the date, time, location and other
arrangements, but we would appreciate vour supgesiions, date, time, tocation, and possibie
agenda items. The BIA offers the assistance of an independent observermediator 1o faciiitate the
mesting or meetings. Please respond ro the Agency concerning your witlingness 10 participaze in
& meeting to discuss the issues in depth and begin the resolution process.

We very much desire that you both participete. We intend to conduct a fair and Open Proacess in
which supporters of cach of you can participate and be heard. We wiil procecd with this process,
however, even if one or both of you declines to participaie,

Please comtact Carol Rogers-Davis, Acting Tribal Operations Officer, Central California Ageney,

at (916) 930-3764, 10 work with her on setiing up the meeting.

Sincerely.
J /

Tro#/ Burdick

Superintendens

cc.  Director, Pacific Region
Regional Solicitor
Director, Bureau of Indian Affair
Assistant Selicitor, Branch of Tribal Government & Alaska






United States Department of the Interior
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CERTIFIED MAIL NO. 7006 0310 06007 4950 9008 -
RETURN RECEIPT REQUESTED

Ms, Sibvia Burley
10601 Escondido Place
Stociton, California 93212

Dear Ms. Burley:

ailice 1 this correspondence is w0 inform yeu Uf my decision regarding your Notice of
Appeal dated November 10, 2006, flied pursuant 10 23 Code of Federal Regulation (CER) Part 2.
7 he decision dated November 6, 4,006 r:': Bureau of Indian Affairs (RIA).
‘Suyerir’ '"-CE at. Central California Agency {Agency), which noticed you and Yakima Dixis,
reruse of your leadership claims, of the Agency’s conunitment 1o assist the California Valley
Miwok Tribe. California (Formerly the Shesp Ranch Rancheriz of Me-\Wuk indians of
with the Tribe’s efforts to organjze z formal gov ernmenul struciura that is

is for their inerest in the Tribe Your
ed Part} and the Administrativ

2007, The Superintendent has

CaliZoraia)

reprezeniazive of all Miwok Indians who can sz hi;q} a bas
Notice of Appeal. Staiement of Reasons, Answer of Inte
Record of the Superintendent were all received on Janean
indicated it vour Appeal way timely filed,

T
-

is 1 well estublished BIA policy that the federal gonernment not intervene in internal tribal

here is no threat o govermment-lo-government relationship. However, in this

where the BIA docs nof recognize a wribal government we fee] that such 4 thyeat

and we believe that the better course of action would be to allpw the Agency
re. based on our analvsis. it was conclu :i—*d

nt and allow the Agency (o continue with

\\ ¢ present our analysis of the siuation

s fmminent,
10 assisz the Trzbe 0 sort out the sithation. Theret
12 at I remuand this maner buck to the Superinrende:

ns 0_'5:-153 ihe Tribe with its organizational ¢ffors.

Q

BACKGROUND

An August 15, 1915 letwer from Special Indian Agent to the Commissioner of Indian A fairs.

Woashingion. D.C. reported his finding and in part, stuted that, * The census the Indizns

desipnaied Shee nz.tmh-}mh wms enly agareaating 12 in number, constitutes the remnant of once a
at and near Sheep Ranch in Colevares

L ‘*llzomza was armhcd 10 the August tier that listed the follows individuals: Peter

adian bload), Annie. wife (34 Indian Mood), their children Malida, Lens. Tom. and
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iden:ified in the Plan for the Distribution of assets of the Sheep Ranch Rancheria, as approved by
the Assoctate Commissioner of indian Affairs on Ociober 12, 1986, Yakima Dixie was also on
of two remaining heirs identified in the Order of Determination of Heirs issued on Novembar
1971 and reaffimned by a subsequent Order issued on April 14, 1995,

" On August 5, 1998, by letter signed by Yukima Dixie, as Spokesperson/Chairman of the Sheep
Ranch Rancheria informed the Agency that he had accepred you and your danghters; Rashel K.
Reznor and Angelica 1. Paulk, and granddaughter Tristan S. Wallace as enrolled members of the
Tribe. Howeaver. he did not provide the criterie ke used 10 determine vour eligibility to be
enrolled into the Tribe; what documentation that you provided o substantiate your eligibility 1o
teo corojled and his authonty to initiate this enrollment action. The above individuals, including
Melvin Dixie, comprised the total membership of the Tribe.

:\.mhe 8. 1998, a meeting was held at the Ranckeria between the Agency s:aff, vou end

D;\:c, Spo}\esp“zsom’CHu1m1m of ,h I ubc.. The F‘U?FIOSL of the me.,tzng wes 1 discuss

ng and mher issues. The: -"wcncx saff um:\*ed that Yakima Dixie. as tl

crson of the Tribe and as one of the two remaining heirs, had the right to choose the
berzhip criteria, which may possibly. includs a larger community.

iion letter dated ~\pn] 20, 1999 of Yukima Dixie, which vou submiited o the

d initiated a number of actions such as: 10 recognize vourself as C’n"imerﬁon and

as the only members of the Tribe. You provided Meeting Notices o th

\vﬂ". Ty, NoU ha
L
Tribe was proposing w adept & Cesstitution and ordinances for the pu

S -

hasiity day Q;..\.A

indieating that the
organizing the Trbe. Prior 1o this, the Tribe had never formally organized or requested
assistance for the organization of the ir:b ¢ even thouah the Tribe voted to sccept the provisions

i
of tha 1934 Tndian Reorganization Act (JRAL
1121, 1999, by jetter from Yakima Dix
s s Chaizman of the Tribe; however, he

]
the Tribe. This bzgan the constant dispuie be
ul

xi&, he notified vou that he cannot and wiil not
ge. ‘e vou the right to act as a delegaie 1o represem
stwesn vou and Yakima Dixie as to who is the

Chairperson of the Tribe.

The Agency cominued to provide technical assistance to the Tribe for the purpose of awarding &
3 development of the Trbe and

P.L.93-638 Contruet. This process was to assist in 1"1
erganization jor the benefit of future tribal members. During this period, the Ageney continued
tely with you and Mr. Dixie by providing wechnical assistance for the purpose of

10 WOTK §Epary

orgznizmg.

On \rw..n 7, 2000, by letier to you, the Aye acy stated that it would not interfere in the intemal
@ Tribe unless the dispute regarding the compusition of the governing buedy of the
i resolution. and the governmeni-to-government relationship hetween the

Ti’fbe coz‘a:inues withou
Tribe und the l"=':cd Sratcs may e Lorrlrrc-'mtcc and in such situations, the Agency wilt adviss
]

sonable period of (ime.

[P



On Murch 26, 2004, by letter to you, the Apency addressed its concerns reparding the .
consiiteiion you had submitted to the Agency in which vou attempied to demonsirate that the
Triba is organized. The Agency advised vou. that you were considered as a person of awthority
nm.d tribe, for the purpose of receiving P.L. 93-638 contract/grants and services
rom the United Sues Government. The Agency addressed the fact that the BIA also has a
responsibility to determine that the organizational ¢f7oris reflect the involvement of the whole
tribal community and that the Constirution provided did not demonstrate involvement of a
greater tribal community.  In fact, a Constinution, ratified March 8, 2000, which vou submited.
under Anicle 111, Membership, identilied the basz roll. consisting of anly five living members:
Sitvig Burley, Yokima Dixie, Rashel Reznor, Anjelica Paulk, and Tristian Wallace. In a
ocurment dated Janvary 9, 2006, you submitied 2 revised Official Tribal Roll w hich exeluded

wilhisl & UR orga

dac

[}

Yakima Dixie, indicating that he ways disenroled.

Since the purporied resignation of Yakima Dixie and his disenroliment, for the purpose ol

orgunizing the Tribe, you and Yakima Dixie separately began i initiating a number of actions such
1zing ¢ ”"*ch of yourselves as Chairperson. proposing 10 adopt a Constitution and

ces, ar d enting fists of potential members. The decuments for which vou both provided

ers returned by the Agency without zction or passed back for further information

acess requests for which vou requested.

ML "CLU'a..
ordinanc

10 the Apency
i onder  pro

has heen meeting with the both of you and with vour representatives to discuss and
rssigiance in your organizational eiforts of the Tribe. Fowever, it is evident that the

coing leadership dispute benween vou and Yakima Dixie is ut an impasse and the likelihood of
% ing s00n seems o be remote. The Ageney cumrentiy recoznizes vou as the avthorized

The . .gcz:-
13;

"'-\rﬁ

[l

% chansz

entative uf the Califormiz Valley Mivwok Tribs with whom EOV c_mmcm-rcl ted business is
ueted; howaver. the Agency does not vet view the Tribe o be an “organized™ Indien Tribe

L{“:L‘H‘-—-\vl— .
This {s due 10 the Tact that both of vou have feiled 10 identify the whole community who are
lod e participate inthe Tribe’s efforts 0 orpanize, which the Agency has been mentioning

wididd G e ;u

Z:\. prior correspondences and mectings with you '23.-:1 Yakima Dixie,

ani

CONCLUSION:

vised that Federal Law reguires that we know with whom we are dealing with when
ton 4 govemnment-to-govemment basis with tribes pursuant to, for example. the 1974
Inc’;i::n anting Act, 25 U.S.C, 14512 the 1973 Indian Self-Determination and Education
-\wi«;um_ Act, Public Law 93-638: the 1978 indian Child Welfare Aet, 25 TU.S.C. 1901, and
vlher fedaral swiotes intended o benefit Indian wibal gaverments. In instances where thore isn
as to the wdentity of the righiful tnbal leaders empowered  conduer business on behalf

iribe and it i5 apparent that no tribal resolution is rorthcoming, we are authorized o
w-government relationship with the wibe.

dia L

of the
dutermine whether or not to continue our ZOhvEmMmeni-

Congress has delegated 1o the Set.reiarv OT the Interior broad authority over “public business
02 10 ... Indians. " 43 US.C. § 1457.° At the core of this authority is a responsibility io

Mz

Featces

a7 Seeretary deals onlv m:h a tribal government that acruailv represents the members of

responsiziline to the BIA and the Principal Deputy Assistnt Secrctany ~

e



a3

aribe. As early as 1942, when the govermment still held lands in tust for many iribes, the
Supreme Court stated that the Department had a dury 1o corduct business only with fawfuily-
constituted govenling bodies who represent the tribal membership.

Tt is the Agency’s position lhat both factions are at an iImpasse and cannot come to an agreement
for the organization of the Tribe. We believe it is not the goal of the Ageney to determine
membership of the Tribe or the intent of the Agency to determine wha the members of the Trbe
will be. The purpose of the November 6. 2008, letter was to bring together the “putative group™
who believe that they have the right to participate in the organization of the Tribe, contrary 1o
We believe that the main pusrpose was to assist the Tribe in identifving the

¢ “putative” group, who would be entitled to participate in the Tribe's
awhole. A determination of

VOUr 285CrONS.
whole community.
efforis 10 organize a government that will represent the Tribe as
who is 2 ribal member must, however, preclude any determination of who is a tribzl leader. Ttis
our belief that uniil the Tribe has identified the “pusative™ group, the Tribe will not have a solid

fourdation vpon which to build a stable government.

1zl faimess 1o the current tribal membership and the “putztive™ group, and for the raasons
ad above, T agree with the Superintendent’s propesed 2etions as stated in his November 6th

%

a1
!::z er to assist the Tribal in its efforts to orpanize. Therefore, to further assist the Tribe regarding
i atter, I am, by copy of this lewer, remanding this matter back 1o the qu-werimcnden:. Central

iz Agency to implement the zevons mentioned in his November 6™ letter, and as soon as
possible publish a Notice in the MEWSPApess, within the Miwok region, of the Agency’s plan to
1 dentifving the “putative” gronp of the Tribe. Furthermore, the Superinendent will

perso onal oversight to assure that the propesed actions outlined in his Movember &7 feties

mplemenied and completed.

This deeision may be appealed to the Interior Board of Tadian Appeal, 801 North Quincy Sir=el
Arking 700, Virginia 22203, in accordance with regulations in 43 CFR § 4.310 - 4.330. Your
Tar _rw.jl to the Board must he signed by vou or vour atiomey and must be mailed withn

Naties o

31 davs of the Cate you receive this decision. It t should clearly idemily the decision being
appeafed. If possible. attach a copy of the decision. You must send copies of vour Notice of
Appeal ( ) The Assistant Secretary - Indian Affairs, 2140 MIB. U.S. Department of the
Interior, 1849 C Street, N. W, Washington, D.C. 20'-’—10 {2) each interested party known to vou,
and {3} :hi ofiice. Your Nouiee of Appeal sent 10 the Board of Indian Appeals musi cznify tha
vou have sent copies 1o thesc parties. If vou flic a Notice of Appeal, the Board of Tndian Appeals
.ul‘ Ot o appeal is timely {iled, this decision will

&y you of f further appes !proce{.ur-.:. Ifn
al for the Department of the Interior at the expiration of the appeal perind. No

exrension nz"z ¢ may be granted for filing 2 Notice of Appeal,

Sincershv,

7

Regidnz] Diractor

cor See List of Interesied Parties
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.\

TO A 03212007/1236-P5Burley
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List of Interested Parties:

CERTIFIED MAIL NQ. G045 D810 8001 4930 8955
RETURN RECEIPT REQUESTED

Chudd Everene, Deputy

c0 Yakima Dixie

2140 Shamuck Avenue, #602

Berkeley, CA 94704

Phillip Thompson, Esq.

001 Pzrnsyivania Ave., Suite 900
Sguth Building

Upper Marlboro, MD 20772-3663

Californiz Valiey Miwok Tribe
¢/0 11178 Sheep Ranch Rd.

P.O. Box <1
Sheep Ranch, CA 93250

Superiniendent, Central Californiz Agency
Bureau of Indian Affuirs

630 Capite] Madl §-500

Sseramento. CA 93814
_-\.»::»Esze_r:aSecm: A !ndi'm Affairs

: he Interior.

4140 MIB

Direcior. Bureau of Indizn Alfairs
Attention: MS4606-MIB

1849 C Sirect. MW, MS45153-MIB
Washington. D.C. 20240

Bepury Direcior, Tribal Services

Astenton: Chief. Tabal Government
Service
Burenn off sdiun Affaics

I
‘95 C0‘1-L= tiion Ave., N, W.

Associate Solicitor

Division of Indian Affairs

Attention: Jance M. Smith,

Qfice of the Solicitor MS-6456-M1B
U.S. Deparniment of the Interior

1549 C Sireet, NNW.

Washingron, D.C. 20240

Repional Solicitor

Pacific Southwest Region

L.S. Deparument of the Interior
2800 Comage Way, Room E-I712
Sacramento, CA 95823

Office of Hearings and Appeals
Chief Administrative Judge
Interior Board of Indign Appeals
301 North Quincy Street, Suite 300
Ardingion, VA 12203






DPeposition of Yakima Dixie CA VALLEY MIWOK TRIBE vs. CA GAMBLING CONTROL COMMISSION

i SUPERIOR COURT OF THE STATE OF CALIFCRNIA.
2 COUNTY OF SAN DIEGO ~ CENTRAL DISTRICT
3 ~~Q0o- -

5 CALIFCORNIA VALLEY MIWOK TRIBE,

6 Plaintiff,

7 vs. Case No. 37-2008B-00075326-CU-CO-CTL

8 CALIFORMIA GAMBLING CONTROIL

COMMISSION,
9
Defendants.
10 /
11 -~00o--
12 TUESDAY, JUNE 28, 2011
13 --0Co--
14 VIDEQ DEPOSITION OF
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17
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23 Ref. No. 31-10000
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Page 3D Pape 32

09:57:02 1 VIDEGGRAPHER: We arg poing off'the record at 10:09:42 2| Iresigned a5 Tribal Chairman, that she represented that
09:57:05 2] %57 AM. 16:08:45 2| she spoke for the Sheepranch Miwok peaple and that she
09:57:07 2 {Bzeak taken.} 10:09:45 3 was the leader and chaimperson of the tribic. 1 have
10:03:49 4 MR. CORRALES: Back on the record, 10:02:53 4} nover consented to ber claim of leadership. The
10:07:11 8 VIDEGGRAPHER: We are back on the record at 1¢:09:56 5| document aliegedly shawing my resignation as tribal
10:07:28  8;10:07AM, 10:20:00 6| chainman is a forgery.”

10:07:20 7|BYMR. CORRALES: 10:10:03 7 What document is that, sit?

16:07:21 8] Q. Mr Dixie, may we procecd? May we continue 12:20:05 8| A. Idobelievethatistroe. Exactly whatyou
10:07:24 5| wilh your depositian? 10:20:10 9| read ripht there. Read,

10:07:25 10 A Yes. 10:10:12 10f Q. Whatdocuments doyou claim to be a forgen?
10:07:28 117 Q. Alldghl. Now, I want lo show you what [ 1G:10:16 11| Whatis that document?

10:07:33 12| will have marked a3 Exhibit No, 27 next in order, 16:20:27 12 A, There was something, 2 docament that somepne
ip:07:33 13 (Exhibit Nombzr 27 Wos Marked For 10:20:198 134§ had farged.

10:0%:33 14| Identification.) 10:10:22 14 Q. Do youknow what that was? Was it vour letter
18:07:33 157 BY MR. CORRALES; 16:10:24 15| of resignation you sre referring to?

10:07:44 18| Q. This purpons 1o be the declarelion of Yakima 10:10:26 16| A. Idon'thavenc knowledpe efthat. I dp
19:07:48 17 Dixie, Soa one-, two-, thies-, four-page docurmenl, 10:10:29 17| believe there Is an individual, not here, thongh. He
10:0%:5% 18| dated October 2010, 10:10:35 18| had o go to a haspital or something, that hag all of
10:08:00 19 Have you ever seen this document before? 10:19:39 12| the records and fites and stulf,

10:08:04 206 MR. FREEMAN: Counsel, if we can ot the 10:1G:41 20¢f Q. Okay. Andoncofthem isa document that you
10:08:06 21 withess revicw the documsnt. 18:10:45 21| claimto ben forgery in that file?

10:08:07 22 MR. CORRALES: Please review the document, 10:10:48 22| A. Repeat thatone.

10:08:10 23 MR, FREEMAN: Take your time and read it, 10:10:53 231 Q. Iwill repeatit,

10:08:13 247 okay, 1¢:10:54 24 You soid somebody that had to go to the
10:0B:13 25 THE WITNESS: Finc. 10:120:57 25| hospital had he files. Are you saying that the

Page 31 Page 33

1p:08:11 1 MR, FREEMAN: Take your time and read this. 10:12:00 1| doeumcent tat you claim to ke a forgery is in those
10:08:11 2f Yousigned it 10:11:05 2| files?

156:08:14 3 THE WITKESS: 2010, 10:1::05 3} A, Yes

10:88:19 4 {Off-kc-record diseussion.} i0:12:08 4] Q. Okay.

1D:08:18 § THE WITNESS: Okay, you can conlinue, 10:31:03 5§ Do you cemember what 1hat document was?
10:58:50 631BY MR CORRALES: 10:31:32 6] A Atthis timo, I will not answer that quession,
A0:08:51 7| Q. Isihisyoursignature onthe lasipage? Is 10:21:18 7} It may ineriminate me.

10:08:54 8 that your sighature on the l2st page? 10:31:20 8| Q. You think it woold incriminate you?
10:08:56 8] A. Yas itis 10:11:23 9| A. Uh-hh,

10:08:58 10 MR. FREEMAN: Excuse me, counszl. 10:11:24 18| Q. Okay,aliright. Did youresignas the
10:08:59 11 Bo you need reading glasses? 10:11:34 11| chairperson of the tribe in the valley?

10:02:01 12 THE WITNESS: Iam okay, 10:11:33 12{ A. Wilhmyw

10:09:02 13| BY MR, CORRALES: 10:11:43 13 MR. FREEMAN: Iam going to chject.
10:0%8:03 ta| Q. Okay. 10:11:44 14| Ambiguity,

10:05:04 15 MR, FREEMAN: Counsel, do you have one forme?  |10:11:46 15 THE WITNESS: On my lmowledpe, as far as some
:0:09:06 16 MR, CORRALES: IthoughtIdid. She has one. 10:13:4% 15[ concern, and no. I never resigned,

10:09:08 17| Thereyou go, 30:11:53 17| BY MR. CORRALES:

10:05:20 18|BY MR, CORRALES: 10:11:55 18] Q. Okay. When you say thal you didn't resign,
10:09:31 18| Q. Allright, So this is your declaration that 10:12:08 18| neverresigned. When did you discover that Ms. Busley
10;08:15 20 yousigned? 10:12:08 20| was the chairpeison?

10:909:15 210 A, Iguessitis, 1p:32:09 21 A, I

18:09:18 22{ 9. Iwantyoutopoio page 2, second page, and 19:12:12 22 MR, FREEMAN: Iam going to object. Assames
10:08:26 23 ilis paragraph five, number five, 10:32:34 23| focts notinevidence,

10:05:30 24 it says, "In 1999, T allowed Ms. Burley inta 10:12:16 24 THE WITNESS: I don't recall.
10:08:38 28] therdbe, Shorly thereafter, Ms, Borley alleged that 110:12:17 25] BY MR, CORRALES:

KRAMM & ASSOCIATES, INC.'
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10:12:15 3| Q. Okay. Didyou--do you cluim that she forged 10:15:253 1| husted apen. B is kind of hard for me, 2 little bit —
10:12:27 2{ a letter that said that you resigned? 10:35:2% 2| @ Okay.
10:12:33 3| A. Ihaveno knowledge of that. 20:15:30 3| A. - toremember, to 2o down here.
10:12:46 4 Q. Inyourdeclaration whon you say the document 10:15:34 4| Q. Sure, okay. Thatis okay. fust do the best
10:12:50 5| showing my resignalion is & forgery, is it a letter i0:35:37 5|ysucan
20:12:55 6} saying that you resigned that you claim is a forgery? 10:15:38 ¢ Now, did you meet Mr, Everone before or afier
10:12:58 7| A. [Ibelieve that is what it was, yeah, 10:15:48 7| you found out about what you belicve to be ihis forgery?
lo-23:01 ef Q. Okay, When did you discaver tha1? When dig 18:35:54 8 A. Before,Ida belivve, yeah,
10:13:04  2{yon find out about that? 10:35:08 3 » Okumy,zilright. Anddid he help you discaver
10:23:05 10 A, Agein, again, I rcfuse to answer that question 16:15:11 10| the forgery?
10:13:17 11| on the grounds it may incriminate myself. 1 have ne 20:16:32 12| A, Again, I am poing to stand on the Fifth
10:23:23 121 knowledge at this time. 10:16:28 12| Amendment.
16:13:25 13| Q. Okay. Soyoudon't knovw when you fitst found 10:16:29 13] Q. Okay. Al right. That's akay, Thavs okay.
20:13:28 14foutaboutthat. Is that what you are saying? 20:16332 14 What did r. Everone tell you about the forged
10:13:31 15 A. True 10:16:42 15} documcnt?
10:13:32 16| Q. Letmeseciflcenaskira little 10:16:45 16 " MR, FREEMAN: [will jusi abject, Assumes
10:13:34 17| differently to help you. 10:16:49 17} lxcts in evidence —net in evidence,
10:13:35 18 Did you at somne point meet Mr. Everone, Chadd 10:16:49 18| BY MR. CORRALES:
10:13:42 13| Everonc? [ mean you didn't know him your entive §ife, 16:16:45 18| Q. Goahead
10:13:46 20 right? You met him at some point, correct? 10:16:52 20] A, Ibelieve thatis the same question, But you
10:13:5¢ 21| A. Ydon't haveone,no, Bufihereis 10:16:54 23| are just turning it around and areund hers. Agaln, 1
10:13:53 22] approximately around five or six people that de have  {10:26:56 22 | will refuse to answer that, that question.
10:13:56 23} those, that I am acquainted with. 10:16:59 23| BY MR, CORRALES:
20:13:52 24f Q. Wo arenot tracking here, Do you know M, 10:16:58 24| Q. Oksy. Allright You are refusing to answer
10:14:02 25| Everone, Chadd Everone? 10:17:02 25] because?

Page 35 Page 37
10:34:04 2| A, Sure, 19:17:02 1| A, Yes
10:14:05 2f Q. Whendid you ficst nmeet him? 10:37:04 2¢ Q. Why?
10:14:07 3| A, Qoitesome time ago. 16:17:04 3| A, [ dobeleve that s my right.
A0:14:12 41 Q. Okay. 10:17:08 4| Q. Okay.
10:24:12 5| A, Heisanattorney. 10:17:13 5 Did Mr. Everone tell you that he thought that
10:14:14 6| Q. A fewyearsago? Many yearsago? 18:17:16 &) the document was farged?
10:34:16 7| A. Yesh 10:27:318 7| A, Again, Iam going to stand on the Filth,
10:24:2% 8| Q. Youdidn'timow him when you wers growing up, 10:17:22 8 MR. FREEMAN: Counsel, I would like to take
10:14:2% 9] nght? Youdidnot know him when you were growingupas  [10:17:27 another break with my cliznt.
10:14:25 10{ achild? 10:317:27 30 MR. CORRALES: Yes. Okay, maybe we .-
10:14:25 11{ A, Ne. 10:17:25 11 MR. FREEMAN; I think he may not undesstand
10:14:26 12| Q. Youmethimseme time in your Jateryears, 20:27:32 12| what the Fifih Amendment is.
10:24:32 13] comect? 10:17:31 13 MR, CORRALES: Letus takea break, We'l
10:14:32 14| A. [am trying to think. Was it~ 30:17:31 14| come back, He wanis to tatk to you,
10:134:46 15{ Q. Ifyoudon'trememberihe sxact date, that is 10:17:38 15 MR. FREEMAN: Let us chat for a second,
10:14:50 16| okay. ]justwant you to tell me about when you net him 15:17:38 15 VIDEQGRAPHER: We are going off the record at
10:25:00 17] inrelationship to certain things that happered to you 10:17:42 17| 10:17 AM.
10:15:03 14| inyourfife. Did you meet him-- 10:17:43 18 (Breok taken.)
10:15:10 197 A. Again-- 10:22:46 19 VIDEQGRAPHER: We are back on the record at
10:15:12 2¢| €. Foliow my question here. Listen up. 10:23:35 20| 1023 AM.
10:25:11 24f A. Again for the record — 10:23:37 22 MR. CORRALES; Okay. Mr. Frceman, a5z you
10:18:12 22| Q. Yes 15:23:38 22| instructing him nol to answer on the grounds of the
20:15:13 23} A, You bave to bear with me. 10:23:41 23| Fifth Amendmom?
10:15:15 24] Q. Okay. 10:23:42 24
10:15:18 25;{ A. Iwasbadlyinjurcd. I had my head epened, 10:23:37 25 MR. CORRALES: Okay. Can he answer the

RRAMM & ASSOCIATES, INC.

Page: 10



[

Deposition of Yakima Dixie

CA VALLEY MIWOK TRIBE vs. CA GAMBLING CONTROL COMMISSION

Page 42 Page 44
10:28:52 1the Fifih. 10:37:52 2 THE CCURT REPORTER! Sute,
10:28:52 2 MR. CORRALES: Mr. Freeman, are yon 19:37:52 2 {Record read.) .
10:28:56 3| inswzucting him not to answer the question based upan 10:38:20 3 THE WITNESS: On that right there, on qur
10:28:58 4 the Fifth Amendment? 10:38:24 4| Miwak, traditien-wise, the chief does — never resigns.
10:28:59 5 MR.FREEMAN: No. 10:38:34 5 And ! do mention that about & document, If
10:29:01 &} BY MR, CORRALES: 10:38:46 6] therewas a document I'd tike to see that decument, Can
10:28:02 7| Q Wil you answer the guestion, sir? 10:38:53 7| yonprove il Da yott guys have the document here?
10:289:94 8] A, Iamnot going to incriminate mysell, SoIam 10:38:57 8| BY MR.CORRALES:
10:29:13 | stll golng to stand or the Fith Amendment. 10:38:59 3] €. Do youcleim that a dozument shat says that
10:29:16 10 MR, FREEMAN: Counszl, I do belicve | could 10:32:05 10} you resigned as the chairperson is forped?
AG:29:18 11 essisiin the progeess of the deposition ifI could agk 10:35:08 12| A. Doyouhaveit?
10:29:23 12| him a few questions to just get the ball rolling, | 10:39:09 22| Q. Iamosking you, sir, if'you claim that?
10:25:24 13| know you want 1o ask your questions. 39:3%3:12 137 A, No,Tdow't,
10:29:27 14 MR. CORRALES: No. This is my deposition, 10:3%:18 14[ Q. Andyouhave seen that document befors?
10:29:28 15j Counsc), and he is required to answer my queslions; and 10:39:20 15; A. Na. .
10:29:32 16| itis elear that he is refusing to answer my questions. 10:39:21 16§ Q. When yousay that you arc the chieland you
20:29:3§ 27| And we'Hl just have to move on, and come back, afler we 10:39:31 17] never resign, what do you mean by thai?
10:29:42 181 speak with the jedge. 10:39:33 18] A. Thatis our tradilfonal ways,
10:29:45 29| BY MR. CORRALES: 10:38:40 19| Q. Youclaim in your declaration on pacapraph
i0:29:45 20] Q. WWhy is it that you ¢laim the document to be z 10:39:52 20| twe, it says, "] am secking to intervene in this
10:29:52 23| forgery tiar says that Ms, Burley is the chairperson snd 10:39:55 21f litigation because I am the Heredity Chisf and
10:29:58 22| notyou? Why do you cloim that to be a forgery? 16:40:00 22| Tradilional Authority for the Fedenally Recognized Tribe
10:36:00 23} A, Again, J om geing to stand on the Fifth until 10:40:058 23| known as the Catifernia Valiey Miwek Tribe.,.”
10:30:08 24 I talk to my attorneys here, 10:40:11 24 MR.FREEMAN: Counsel ~
10:30:20 25; Q. Untkyou lalk to your attorncys. Okay. 10:48:22 25 THE WITNESS: California Valley Miwo; --
FPage 43 Pageds
10:20:14 2 Why don't we -- ] am geing to break with the 10:40:24 1 MR. FREEMAM: Don't snswer. Car you finish
20:30:18 2| rule that prohibits a deponent from taking a break and L0:40:17 2§ reading the etire sentence?
10:30:28 3| aslting, asking his attomey questions before answering. L0:40:1% 3 MR, CORRALES: No. Idon't wantto,
10:30:35 4| Iwill make an exception to that in arder to facifitate 10:40:24 4 MR. FREEMAN: Wetl, then. 1think you needto
10:30:39 5| the deposition 10:40:26 5]{beclearn
10:30:4C & Sa¥am going 1o allow you to talk fo Mr. 10:40:27 6| BY MR.CORRALES:
10:30:42 7{ Freeman for a couple of minutes, Then we'tl come back 10:4¢:27 7| Q. lam going teoask s question, sir,
10:30:45 8] and I wantyou [o answer the question, 10:40:29 B ivir, Dixie, whea you say that you are the —’
10:30:51 39 MR, FREEMAN: Let vs ake o break, 10:40:33 [ heredity chief; when you say that you are the heredity
10:30:53 10 VIDEOGRAPHER: We are going off the record at 10:40:44 10| chief; when did you first make that assertion?
A0:30:57 21| 10:3DAM. 10:40:51 11| A. Oh, hoy. It has been years and years ago,
10:30:58 12 (Break taken.) 10:41:13 12} That is even before my mom dled.
10:36:58 13 VIDEOGRAPHER: We ase back on the record ot 10:42;17 13] Q. Okay. Soat lhe time that you met Mr. Everone
10:37:11 14| I037AM, 12:41:26 14} did you tell him thal you were the heredily chiel? Tha
10:37:12 15 MR. CORRALES: Mme. Court Reporter, ¢ould you 10:41:33 15( you had the right to be the chaieperson because you were
10:37:12 16| repeat the question, please? 10:41:36 16] the heredity chicf?
30:37:24 17 (Record rend.) 10:43:338 17| A. Tdon'treeall,
10:37:32 18 THE WITNESS: Did you hear what she said? 10:41:32 18| Q. Did you cver, when you first discovered this
10:37:47 19 MR, FREEMAN: Yes. 10:4%:45 19/ forped document, did you ever telt Ms. Burley that it
10:37:48 20 THE WITNESS: Real good? 10:41:52 26{ didn't ralicr about the forged document you wers the
10:37:50 21 MR. FREEMAN; Yes. 10:41:585 21| heredity chiefanyway. Did you ever tell herthat?
10:37:81 22 THE WITNESS: Tdidn't hear her, so ! 2m going 10:42:58 22| A. Did Ftell herwhat?
10:37:52 23] wask— 10:42:00 23] Q. Didyou cver 1l Ms. Burley that it didn't
10:37:52 241 MR. CORRALES: Can you repzat that again, 10:42:03 24 mater sbout whether the dosument was farged, your
10:37:52 25§ pleass? 10:42:06 25| resignation, you are still the chief because you are the )1
KRAMM & ASSOCIATES, INC. Page; 12
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Page 46 Page 48

10:42:05 1 heredity chief. Did you ever tell Ms. Burley that when 10:45:39 1 THE WITNESS: Idan't think I would have
C10:42:13 2| you fitst discovered what you believe fo be s forged 10:45:41 2] becauss - yeah, T den't think [ would have,
10:42:12 3! document? 10:45:46 3[BY MR. CORRALES:

10:42:18 4| A, 1 dobelicve that X only talked ta her just i0:45:46 & Q. Whynot?

10:42:29 5i ancewhen sho came up to the ranchepia, 10:45:47 5[ A, Well, for the simple reason that she was
10:42:41 6f Q. Didyou ever wrile her s letier, or 10:45:55  &finvited {o our meetings., $he doesn't come to our
10:42:48 7| communicate to her in any way afler you first discovered 18:45:58 7| mectings. Shedoesn'twantto beapartofit, And
310:42:50 8 what you believed to bea forged resignation? 10:46:03 8] thatis why T don't think I would do that,
10:42:54 9| A. NotthotIknowof, 10:46:20 91 Q. Did youamange to have a latier sent to her
10:42:56 16| Q. Okay. Why didn't you communicate with her 10:46:17 20| to tell her that you objected to what you believe to he
10:43:01 11| when you Grst discovered what you belicved tabe o 10:46:26 11]a forged resignation?

10:43:04 12 forped resignatian? 10:46:28 12] A. No.

10:43:058 13| A. Will you repeat that again, please, 10:46:30 13| Q. Anyreason why you didn't do that?
10:43:09 24f Q. Why didn't you communicalz with ber when you 10:46:32 24} A. No.

10:43:13 15| firstdiscovered what you belicved to be a farged 20:46:35 15| Q. Ifyouclaim lo be the heredity chief -
10:43:15 16f msignation? 10:46:52 25| A. Uh-huh,

10:43:35 17 THE WITNESS: Ceuld you help me on that 10:48:53 17} ., Qfthetribe, why do you belicve it is
10:43;37 18] questiona litle bit? What he just asked me? 20:465:56 187 important now that the — thal your resignation was
10:43:42 19 MR. FREEMAN: Do you usderstand the question? 10:47:05 137 forged? Why do you helieve that is important?
20:43:44 2D THE WITNESS: No, I didn't. 18:47:08 20 MR. FREEMAN: Objection, I think you are
10:43:46 22 MR. CORRALES: Okay. 10:47:03 21 asking for a legal conclusion.

10:43:47 22 MR. FREEMAN: Would ysu Jike him to explain to 10:47:15 22| BY MR. CORRALES:

1G:43:50 23| you belter? Explain? 10:47:16 23] Q. Go ahead.

10:43:51 24|BY MR CORRALES: 10:47:1% 240 A. Repeatthat apain,

10:43:52 25| Q. 1willzephrase the question, Whyiiidn’{ynu 10:47:25 25| Q. Let merephrase it, If you are claiming o be

Page 47 Page 49

10:43:54 1| talkto Ms. Burley when you first discovered what you 10:47:28 L the heredity chiel -

10:44:00 2| believed to he a forped resignation? 10:47:30 2| A. Yeah

10:44:03 3| A. Istill don*t nnderstand that questfon. 10:47:30 3] Q. Whatdiflsrence docs it make ta you, whelher
10:44:22 4 MR. FREEMAN: Maybe he can explain it further. 10:47:35 4] the document you believe 1o be forped?

10:44:25 S|[BY MR CORRALES: 10:47:46 5| A. TheonlywayIcan look at that is somehody
10:44:26 6| Q. Yousaid thatyou dida'l walk to Mz Bugley 10:47:50 6] wanled the anthority and signed that piece of paper
1b:44:28 7}after you discovered that yoor resignatien was forged, 20:47:54 7| saying that | resigned, which tradifiopally I cannat
10:44:3%  Bjfcomect? 10:47:59 8| resign.

10:44:37 87 A Idon'tknow. 16:48:00 g 0. Ifitwaso' if you believed that it didn't
10:44:50 10| Q. 5o, youare nol sure whether you ilked to Ms. 30:48:07 16] menn anything, why didn't you communicaic that to Ms,
10:44:56 13| Burley when you first discovered that your resipnation 10:48:17 11| Burley and tell her that you are the heredity chief
26:44:89 12| was forped? 10:48:20 12|anyway? Why didn't you telf her tha?

10:45:00 13| A, ¥t might have been afterwards. 20:48:27 13F A. Repeat that onc apain.

10:45:07 24| Q. Okay. %0:48:31 14| (. Did you cver teli Ms, Burley that you were 1he
10:45:07 15 A. That, I found that out. 10:48:35 15| heredity chicf and it didn' make any difference whether
10:45:09 16| Q. Yes, Sothen did you speak to Ms. Burley 10:48:39 1&| your resignaiion was forged. Did you cver tell her
10:45:13 17| about that some 8me aficywards? 10:48:42 37| that?

13:45:14 18| A. Theforgery? 10:48:42 18| A. Idon'trecollecton thatonsa

10:48:17 19| . Yes. Did you confront her with it? Talk1g 1D:48:42 29f Q. Okay

10:45:22 20; het? 10:48:47 26| A. WhetherI dld or not.

10:45:22 23] A, [Iamtoosureifl did or nat. 10:48:48 23| Q. Okay. Soisit¢omect tha! seme time laer
10:45:25 221 Q. Doyou believe that you would have confronted 10:48:51 22} on through the years, you first began to tell Ms, Burley
10:45:31 23] her about that? 10:45:00 22| that you were the heredity chief?

10:45:37 24 MR. FREEMAN: [ am going to abjeet, 10:45:03 24 MR, FREEMAN: Objection, Misstotes the
10:45:38 28] speeniation. 10:45:04 25{ testimony,

KRAMM & ASSOCIATES, INC.
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! PATRICTA MCCARTREY, o Ceniified Shorthand
Reporter of the State of Colifomiy, duly authorized to

administer paths, do hereby eertify:
That the foregoing prozeedings were lnken

Deposition of Yakima Dixie

before me at the time and place harein set forth; that

any witnesses in the foregoing proceedings, prior to
Testifyying, were duly swom; that 2 record of the

prateedings was marde by me using machine shorthand which
wat thereafter tranceribed under my direction; that the

Wom oW f o s W

Foregoing transeript s a true record of the testimeny

P
o

given,

Further, that if the foregaing pertains to the
original transcrip! of a depositien in a Federal Caze,
| { before completion of the proceedings, review of the
transeript () was { } was not requited.

H W o
L

15
15 I further certify [ am neither financially
17/ inlerested-in the action nor a relative o7 employes of
13 | ey niternsy or party To this action,
19 IN WITNESS WHEREQF, I have this date subscribed
20 | ry name.
21 Dated:
22
23

PATRICTA MCCARTHY CEK 12538
24

--00o—

25
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1 Jordan Media, Incorporated, at 1228 Madison Avenue in

2 San Diego, California.
3 The certified shorthand reporter today is Mary

4 Bardellini in association with Kramm Court Reporting,

3 San Diego, California.

6 Would counsel please state their appearances
d for the record.

8 MR.. CORRALES: Yes. My name is Manuel

9 Corrales. I represent plaintiff, California valley

10 Miwok Tribe.

11 MR. McCONNELL: Matthew McConnell on behalf of
12 intervenors.

13 MR. RUSK: James Rusk also on behalf of

14 intervenors.

15 THE VIDEOGRAPHER: Would you please swear the
16 witness.

17 (Whereupon the witness was sworn to tell the
1ig truth and testified as follows.)

19 MR. McCONNELL: Before we start, I'm going to
20 lodge an objection to the presence of Tiger Paulk., The
21 Court's orxrder regarding Mr. Dixie's deposition was

22 clear; it was limited to counsel and parties only. That
23 was directly in response to the aréuments raised by

24 intervenors that Mr. Paulk'’s presence at the last

25 deposition was harassing.
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1 I have asked counsel, Mr. Corrales, to -~- about

2 not having Mr. Paulk present, and he has refused to do

3 sa.
4 MR. CORRALES: Okay. Counsel's statement is
> incorrect. Mr. Paulk is Here under my direction as my

6 paralegal. And let's proceed.
? CONTINUED EXAMINATION

8 BY MR. CORRALES:

9 Q. Could you please give us your full name, sir.
10 Your full name, could you give us your full name?

11 MR. McCONNELL: Asked and answered.
12 THE WITNESS: Yakima Kenneth Dixie.

13 BY MR. CORRALES:

14 Q. Mr. Dixie, are you -- are you under the

15 influence of alcohol?

16 - No.

17 Q. Are you taking any form of medication that
18 would make it hard for you to answer the questions

19 today?

20 A. I take epileptic seizure medication.

21 Q. Are you taking that today?

22 A. No.

23 Q. Okéy. Is there any reason why we can't have
24 your deposition today?

25 A. No.

(800) 939-0080 WWW ., KRAMM . COM (613) 239-0080
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1 THE WITNESS: I don’'t recollect on that thing
2 that you'‘re talking about.
3 BY MR. CORRALES:
4 Q. Well, when you said that Mary Wynne said that
5 the document, the resignation letter was a forgery ~-
& A. Yeah --
7 Q. What did that mean to you? That you were still
B the chairman of the tribe? '
9 A, No. It was where somebody had forged my name.
10 Q. S0 when you say forged your name --
1% A. On the resignation.
12 Q. S0 you didn't resign; is that what vou're
13 saying?
14 MR. McCONNELL: Asked and answered,
15 THE WITNESS: No.
16 BY MR. CORRALES:
,F; Q. So if you didn‘t resign, you'd still be the
18 chairman?
15 MR. McCONNELL: Asked and answered.
20 THE WITNESS: I still am the chairman.
21 BY MR. CORRALES:
22 Q. Now, did you ever ~- so if you weren't the
23 chairman -- let me ask you this: Were you ever the vice
24 chairman of the tribe?
25 MR. McCONNELL: Objection. ZIt's beyond the

(800) 939-0080 WIWIW . KRAMM . COM (619) 239-0080
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Do you remember making a reguest of the BIa,
that is Mr. Risling, as -- in yvour capacity as vice
chairperson of the tribe?
MR. McCONNELL: Compound. Misstates the
testimony ©f the evidence.
THE WITNESS: No.

BY MR. CORRALES:
Q. .Okay. Let's go to Question Number 5. In

brackets it says: In your Declaration, when you say the
documents showing my resignation is a forgexry, is it a
letter saying that you resigned that you claim is a
forgery? I believe that is what it was, yeah.

And then it says: When did you discover that?
When did you f£find out about that?

Do you understand the question, sir? I'm
asking when did you find out that the resignation letter
was what you believed to be a forgery, when did you

discover that?

A. I don't recollect.

Q. Okay. Now, on page -- what did I do with
that -- there it is. Page 36 of your deposition
transcript, you say -- actually, Page 34, in your

Declaration, when you say the document showing my
resignation is a forgery, is that a letter saying that

you resigned, that you claim is a forgery? I believe

(800) 939-0080 WWW ., KRAMM . COM (619) 239-0080
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1 it that you claim that the document to be a forgery that
2 says Miss Burley is the chairperson and not you? Why do
3 vou claim that to be a forgery?

{2 So why do you claim the document that says that
3 you resigned as chairperson, why do vou claim that be a
6 forgery?

7 A, I do believe that document was tooken in front
8 of a handwriting expert in Sacramento. Again, it was
3 forged.

10 Q. Okay.

El A. It was not my writing.

12 0. So you believe it to be a forgery based upon

13 some handwriting expert saying that it wasn’'t your

14 handwriting; is that the only reason?

15 A, No.

16 Q. What's the other reagon?

17 a. No.

18 Q. Did Mr. Everone, for example, tell you that the

15 document appears to be forged?

20 A. No.

21 Q. Did Mr. Everone tell you that you had to say

22 the document was a forgery in order for him to help you?

23 A, No, nobody told me anything.

24 0. All right. Question Number 10. Is it correct

25 that when you first discovered that your resignation was

(800) 939-0080 WWW . KRAMM ., COM (619) 239-0080
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1 but --
2 THE WITNESS: I'm glad and I'm happy about
3 that.
4 MR. CORRALES: That's fine. I will propose
5 that we have the same stipulation --
6 MR. McCONNELL: I have a couple of questions.
7 MR. CORRALES: Qkay.
8 EXAMINATION
9 BY MR. McCONNELL:
10 Q. Mr. Dixie, earlier you were shown what was
11 marked as Exhibit 33, a document that reads Formal
12 Notice of Resignation. 2And it says: I, Yakima K.
13 Dixie, being of sound mind and body on this date of
14 Tuesday, April 20, 1999, am resigning as chairperson of

15 the Sheep Ranch Tribe of Miwok Indians Sheep Ranch,

16 California.
17 There's a signature on that document,
18 Exhibit 33. Did you write the signature that's on

13 Exhibhit 337

20 A. I don't believe I did. aAnd in fact, this is
21 the first time I seen this -- well, maybe second time,
22 if, you know -- but here's my signature here.

jé MR. CORRALES: You say here's my signature

24 here, let the record reflect that the witness is

25 pointing to Exhibit Number 34.

(800) 593%9-0080 WWW , KRAMM . COM (619) 239-0080

53ecd032-0a{a-40d3-af9d-0dbbbas459ds



Deposition of:

Page 202
1 Q. Is that a veg?
2 A. Uh-huh.
3 Q. We need to hear a ves.
4 A. Yeah.
5 Q. Uh~huhs don't work well.
6 A, Okay.
7 Q. Okay. And you said, as far as Exhibit 33 goes,
8 that that is not your signature, correct?
9 MR. CORRALES: Objection. Leading and
10 suggestive.
12 THE WITNESS: That's true.
12 MR. McCONNELL: Okay.
13 BY MR, McCONNELL:
[1s Q. And if you take a look at what you previously
15 were shown as Exhibit 34, this is a document thak
16 indicates that the General Council as the Governing Body

17 of the Sheep Ranch Tribe of the Miwok Indians has agreed

18 to accept the resignation of chairperson from Mr. Yakima
19 K. Dixie.

20 Now, did you ever resign as chairperson of the
21 Miwok Tribe?

22 A. Well, in the Miwok Tribe, in our tradition, if
23 you got -- you hold a position, you cannot resign --

24 0. So did you ever resign?

25 A, -- until you die or whatever.

(800) 939-0080 WIWW . KRAMM . COM (619) 239-0080
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[? Q. And did you ever resign?
2 A. Not that I know of, no.
3 Q. And you were asked about this signature. Did

4 you write the signature that's on Exhibit 34 that says

5 that you're resigning as chairperson? Did you write
6 this signature?
7 A, I don't believe I d4id.
“; X MR. McCONNELL: I have no further questions.
2 MR, CORRALES: -Okay. Let me see those'two
10 documents.
11 FURTHER EXAMINATION
12 BY MR. CORRALES:
13 0. Mr. Dixie, before we took a break ~- before we
14 took a break yvou were asked questions about Exhibit
15 Number 33 and 34, correct? Before we took a break, do
186 you remember that, sir?
17 MR. McCONNELL: Earlier today.
i8 BY MR, CORRALES:
19 Q. Earlier today, when we took a break, before we |
20 took a break you were asked questions about 33 and 34; .

21 1s that right?

22 A. I believe so.

23 0. Ckay. And before we took a break you said --

24 the record will reflect this -- that Exhibit Number 33

25 contained your signature. Do you remember saying that?;

(800) 939-0080 WWW. KRAMM . COM (619) 239-0080
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IN THE UNITED STATES BISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
Civil Division

THE CALIFORNIA VALLEY MIWOK
TRIBE, et al.,
V. C.A. No. 1:11-cv-00160-RWR.

KEN SALAZAR, in his official capacity as | Hon. Richard W. Roberts
Secretary of the United States Department
of the Interior, et al.

PLAINTIFFS® MOTION FOR SUMMARY JUDGMENT

Plaintiffs The Califomnia Valley Miwok Tribe, er al. ("Plaintiffs"), pursuant {0 Rule 56 of
the Federal Rules of Civil Procedure, move this Court for summary judgment against Defendants
on the Causes of Action stated in the Complaint. Among other claims, Plaintiffs allege that the
August 31, 2011 decision of the Department of the Interior, finding that membership of the
California Valley Miwok Tribe is limited to five people and recognizing a Tribal government
based on a 1998 Resolution signed by only two people, is arbitrary, capricicus, unsupported by
substantial evidence in the record, an abuse of discretion and otherwise not in accordance with
law. Plaintiffs request the Court enter judgment in accordance with the attached Proposed Order.

The grounds for this Motion are set forth in the accompanying Plaintiffs' Memorandum
of Points and Authorities in Support of Their Motion for Summary Judgment and all of the
pleadings, records, and papers filed herein, deemed to be on file or of which this Court may take

judicial notice at or before the time of the hearing of this Motion.
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Dated: March 2, 2012
Respectiully submiited,

fs/
M. ROY GOLDBERG
(D.C. Bar No. 416953)
CHRISTOPHER M. LOVELAND
(D.C. Bar No. 473969)
ATTORNEYS FOR PLAINTIFFS
Sheppard Mullin Richter & Hampton LLP
1300 I Street, N.W., 11th Floor East
Washington, DC 20005-3314
Tel: (202) 772-5313
Fax: (202) 218-0020
rgoldberg @sheppardmullin.com
cloveland @sheppardmullin.com

ROBERT J. URAM (pro hac vice)
JAMES F. RUSK (pro hac vice pending)
Sheppard Mullin Richter & Hampton LLP
Four Embarcadero Center, 17th Floor

San Francisco, California 94111-4109
Tel: (415) 434-9100

Fax: (415) 434-3947

ruram @sheppardmullin.com
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CERTIFICATE OF SERVICE

I hereby certify that on March 2, 2012, I caused the forgoing Motion for Summary
Judgment and proposed Order which were filed through the ECF system, to be sent
electronically to all registered participants. All participants are registered CM/ECF users, and

will be served by the CM/ECF system.

/s! Roy Goldberg
Roy Goldberg

23
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Division

THE CALIFORNIA VALLEY MIWOK | C.A.No. 1:11-cv-00160-RWR

TRIBE, et al.,
Hon. Richard W. Roberts
V.

KEN SALAZAR, in his official capacity as
Secretary of the Unifed States Department
of the Interior, et al,

PLAINTIFFS’ MEMORANDUM OF POINTS AND AUTHORITIES IN

SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT

M. ROY GOLDBERG

(D.C. Bar No. 416953)
CHRISTOPHER M. LOVELAND
(D.C. Bar No. 473969)
ATTORNEYS FOR PLAINTIFFS
Sheppard Mullin Richter & Hampton LLP
1300 I Street, N.W., 11th Floor East
Washington, DC 20005-3314

Tel:  (202) 772-5313

Fax: (202) 218-0020

rgoldberg @sheppardmullin.com
cloveland @sheppardmullin.com

ROBERT J. URAM (pro hac vice)
JAMES F. RUSK (pro hac vice pending)
Sheppard Mullin Richter & Hampton LLP
Four Embarcadero Center, 17th Floor

San Francisco, California 94111-4109
Tel:  (415)434-9100

Fax: (415) 434-3947

ruram @sheppardmullin.com
Jrusk@sheppardmullin.com

Dated: March 2, 2012
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L INTRODUCTION AND SUMMARY

In 1916, the United States purchased approximately one acre of land near Sheep Ranch,
California, creating the Sheep Ranch Rancheria for the benefit of 12 named Indians who were all
that remained of a larger Miwok Indian band. Since then, those 12 Indians and their descendants
have lived on and around the Rancheria property as an Indian community governed by Miwok
customs and traditions, without formal goveming documents. The community, now known as
the California Valley Miwok Tribe ("Tribe"), was and is a federally recognized Indian tribe.

Undisputed evidence shows that, as of April 2011, this community included 242 adult
Indians who were lineal descendants of the 12 Tribe members named in 1915 or of other
historical Tribe members named on Indian census documents, voter registration lists or rolls
(collectively, the "Lineal Descendants"). Undisputed evidence shows that each of the individual
Plaintiffs’ is a Lineal Descendent. Plaintiff Tribal Council represents all of the Lineal
Descendants and their children, who together make up the current citizenship of this Tribe.

Plaintiffs challenge an August 31, 2011 decision ("2011 Decision") of the Assistant
Secretary ~ Indian Affairs ("AS-IA"). The 2011 Decision rules that, except for Yakima Dixie,
none of the individual Plaintiffs or the other Lineal Descendants is a member of the Tribe.
Instead, the Lineal Descendants and their children are only "potential citizens.” The 2011
Decision concludes that the Tribe has only five "actual citizens": Plaintiff Yakima Dixie, and
Silvia Burley, her two daughters and her granddaughter (collectively the "Burley Faction").

The 2011 Decision alse accepts a 1998 document, signed only by Silvia Burley and

Yakima Dixie, as establishing a valid government for the Tribe. The AS-IA accepts this

! Plaintiffs are the Tribe, and Tribal Council members Yakima Dixie, Velma Whitebear, Antonia
Lopez, Michael Mendibles, and Evelyn Wilson, individually and as members of the Tribal
Council. Antone Azevedo, a Tribal Council member who was one of the Plaintiffs at the
inception of this action, is now deceased.
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document, Resolution #GC-98-01 (the "1998 Resolution™), as expressing the will of the Tribe's
“General Council" (.e., all adult members) even though it was adopted without the knowledge,
participation or consent of Plaintiffs Velma WhiteBear, Antonia Lopez, Evelyn Wilson, Antone
Azevedo and Michael Mendibles, or any of the other Lineal Descendants, The AS-IA also
ignores the fact that the 1998 Resolution was not even signed by a majority of those whom the
2011 Decision would have recognized as Tribal members in 1998.

Based on the 1998 Resolution, the 2011 Decision recognizes a Tribal government
controlled by the Burley Faction, openly disregarding a recent ruling by the Court of Appeals for
the D.C. Circuit. Just four years ago, that court upheld the Secretary of the Interior's
("Secretary”) refusal to recognize the Burley Faction as the Tribe's government, precisely
because the Burley Faction and its goveming documents did not represent the majority of the
Tribe's members. Their claim to "govern the Tribe without so much as consulting its
membership” violated the fundamental principle of majoritarian rule. California Valley Miwok
Tribe v. USA, 515 F.3d 1262, 1263, 1267 (D.C. Cir. 2008) [CVMT I1].

The Secretary and his delegate, the AS-IA (collectively the "Government™), cannot evade
their "responsibility to ensure that a tribe’s representatives, with whom [they] roust conduct
government-to-government relations, are valid representatives of the tribe as 2 whole.,” CVMT
I, 515 F.3d at 1267 (emphasis in original; citation omitted). Yet that is exactly what the 2011
Decision seeks to do. It endorses the Burley Faction's "antimajoritarian gambit," which the Court
of Appeals disapproved, and allows “the wil of tribal members [to be] thwarted by rogue leaders."
Id. (citation omitted). In so doing, the 2011 Decision violates the Indian Reorganization Act and

the United States’ "unique trust obligation to Indian tribes." Id. (citation omitted).
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In his 2011 Decision, the AS-IA acknowledges that he is making a “180 degree change of
course from positions defended by this [Interior] Department in adminisirative and judicial
proceedings over the past seven years.” He describes this reversal as being “driven by a
straightforward correction in the Depaftment’s understanding of the [Tribe’s] citizenship and a
different policy perspective ... in light of those facts." The alleged “"comrection” to the
Government's understanding is the AS-IA's novel conclusion that the Lineal Descendants are
merely "potential” Tribal members and that the Government therefore has no obligation to them.

Plaintiffs wiil show that this "correction" lacks any legal or factual foundation and
improperly usurps the Tribe’s nght to determine its own members. While the AS-IA claims that
his predecessors “misapprehended their responsibility” and “fundamentally misunderstood the
role of the Federal Government,” the reverse is true. There is no proper basis for the AS-IA's
conclusions that the Tribe has only five legitimate members, that the Lineal Descendants are
only “potential” mermbers, that the 1998 Resolution was validly adopted, or that it established a
valid Tribal government controlled by the Burley Faction. In addition, the AS-IA is estopped
from reaching those conclusions by the prior decisions of this Court in California Valley Miwok
Tribe v. USA, 424 F.Supp.2d 197 (D.D.C. 2006) [CVMT 11, affirmed, 515 F.3d 1262, and of the
Court of Appeals in CVMT II, and by the Government's own representations before this and other
federal courts.

The AS-IA compounds these substantive errors with egregious procedural violations. The
2011 Decision stems from Silvia Burley's administrative appeal of a decision that the Bureau of
Indian Affairs ("BIA") issucd_ in 2007, seekin g to facilitate a meeting of the Tribe's members. The
appeal process is governed by binding regulations that limit the scope of the appeal to issues that

were mely raised. The AS-IA did not limit his review to those issues. Instead, he expanded his
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review to issues that were not before him and overturned final decisions that were not subject to
further appeal. In addition, the appeal process was tainted by illegal ex parze contacts,

The stakes here are high. The 2011 Decision not onty would disenftanchise hundreds of
Tribal members, it also would prevent Plaintiffs' Tribal government from performing cultural,
economic and social services that include protection of children under the Indian Child Welfare
Act, economic developrent and job creation, and work with state and local agencies to protect
cultural and environmental resources. Access to more than nine million dollars that the State of
California holds in trust for the Tribe is also at stake. Depending on the result of this Court's
decision, that money will go either to the four members of the Burley family or to the 242 Lineal
Descendants and their children. Plaintiffs will suffer concrete and particularized injury if the 2011
Decision is allowed to stand.

Plaintiffs ask the Court to find that the 2011 Decision is arbitrary, capricious and not in
accordance with law and to declare it invalid.

IL STATEMENT OF FACTS v

A, The Tribe's Formal History Begins in 1915

In 1915, a United States Indian Service official discovered a cluster of approximately 12
Miwok Indians living in or near Sheep Ranch, California, which was a remnant of a once-larger
band [AR 000003]. In 1916, the United States purchased approximately one acre of land near
Sheep Ranch for the benefit of those Indians and created the Sheep Ranch Rancheria. The
United States thereafter recognized the Tribe as an Indian tribe [AR 000006, 000009, 000063-
000065]. The members of the Tribe at that time, as listed in the 1915 Sheep Ranch Indian

census, were: Peter Hodge, Annie Hodge, Malida Hodge, Lena Hodge, Tom Hodge, Andy
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Hodge, Jefi Davis, Betsey Davis, Mrs. Limpey, John Tecumchey, Pinkey Tecumchey and Mamy
Duncan (collectively, the "1915 Members™) {AR 000005].

In 1934, Congress enacted the Indian Reorganization Act ("IRA"™), P.L. 73-383, as
amended, codified at 25 US.C. §461 er seq. The IRA allowed Indian tribes to formally
“organize" for the purpose of self-government, through the adoption of written governing
documents such as a constitution and bylaws. See 25 U.S.C. § 476. The Tribe accepted the IRA
in 1935 [AR 000021], but it did not take action to "organize" under the IRA [e.g., AR 000048
{unorganized as of 1966)). Instead, the Tribe continued to exist as a loose-knit community of
families living on or near the Rancheria in Calaveras County, with only an informal
governmental structure and no formatl governing documents [AR 000507, 060510].

In 1965, the BIA began proceedings aimed at terminating the federal government's trust
relationship with the Tribe pursvant to the California Rancheria Act, P.L. 85-671, as amended,
by distributing the assets of the Rancheria [AR 000039]. As required by regulations in effect at
that time, the BIA prepared a list of people entitled to vote on a "distribution plan” for the
Rancheria [AR 000034-000035, 000038]. Because the Tribe was still unorganized, the
regulations required the list to be based on who was currently using Rancheria lands through
formal or informal allotments, and not on membership in the Trbe. Compare 25 C.ER.
§§ 242.3(a), 242.3(b) (1965) [AR (00035].

The distribution plan for the Rancheria’s assets named Mabel Hodge Dixie (Yakima
Dixie’s mother) as the sole distributee, because she was the only Indian then living on the
Rancheria [AR 000048-000051]. But the BIA never completed the steps necessary for

termination under the Rancheria Act, and all parties apree that the Tribe was never terminated
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[e.g., AR 000509, 000517).2 The United States continued to recognize the Tribe [see AR
000305, 000063-000064] and has done so ever since. See 75 Fed. Reg. 60810 (Oct. 1, 2010).

For unorganized tribes, the BIA has a practice of identifying a spokesperson through
whom the BIA can maintain contact with the tribe until formal organization occurs [AR 001083].
After Ms. Dixie’s death, Yakima Dixie eventually came to live on the Rancheria, and the BIA
identified Mr. Dixie as a spokesperson for the Tribe [AR 000235].

B. The Initial Effort to Organize The Tribe With a Formal Government Began In 1998

In 1998, a tribeless part-Indian woman named Silvia Burley songht the BIA’s assistance
in becoming a member of a recognized tribe. BIA official Raymond Fry advised Ms. Burley to
contact Yakima Dixie, and she did so [AR 000110]. Around August 1998, based on the BIA's
advice, Mr. Dixie agreed to "adopt” Ms. Burley, her two daughters, and her granddaughter into
the Tribe [AR 000110]. Based on the BIA's advice, Mr. Dixie did not consult other Tribal
members about the adoption or seek their approval. The BIA accepted the Burleys as members
of the Tribe, apparently based on the authority it had imputed to Yakima Dixie as spokesperson
[AR 000173]. Nothing in the record supports the view that Mr. Dixie had the authority to adopt
the Burleys into the Tribe without the consent of other Tribal members.

In September 1998, two BIA officials met with Yakima Dixie and Ms. Burley and
discussed the precess of formally organizing the Tribe [AR 000127-000171]. The BIA informed
Mr. Dixie and Ms. Burley that the BIA could make federal funds available for the process of
organization, including identifying the Tribe's full membership, drafting a constitution, and

establishing a government [AR 000119].

2 Silvia Burley unsuccessfully filed suit in federal court in 2002, seeking a determination that the
Tribe had in fact been terminated and later restored [AR 000298]. Her suit was dismissed on
statute of limitations and jurisdictional grounds [AR 000534-000557].
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The BIA was aware at this time that the Tribe's membership included far more people
than Yakima Dixie and (arguably) the Burleys. For example, BIA official Raymond Fry told Mr.
Dixie during the meeting, “[W]e've done an awful lot of research on the Rancheria, or I have,
and conceivably, it could be a pretty good size tribe, depending on what you're comforiable with"
[AR 000119]. Brian Golding, the other BIA official present at the meeting, later testified that the
BIA knew in November 1997 that the Tribe "consisted of a loosely knit community of Indians in
Calaveras County,” even though the Tribe "kept to itself" at that time [AR 000507]. The BIA
also knew, specifically, that Yakima Dixie's brother Melvin Dixie was still alive and living
nearby in Sacramento, California [AR 000127].

Despite this knowledge, the BIA told Yakima Dixie in 1998 that he, Ms. Burley and her
adult daughter were the "golden members” of the Tribe [AR 000144] and that they could "pretty
rauch determine the criteria for membership" and participation in Tribal organization. [AR
000136]. The advice was erroneous and violated the rights of the Lineal Descendants, including
Plaintiffs. The BIA position was based on the BIA's emroneous assumption that membership and
participation were limited to those persons named on the distribution plan prepared for the
Ranchena, even though that standard applies only to certain tribes that were terminated and later
restored to recognition through litigation [AR 000144, 000172-000173 (September 24, 1998
letter from BIA to Yakima Dixie re participation in Tribal organization process)?).

As a first step toward organization, the BIA suggested that Yakima Dixie and the Burleys
adopt a draft resolution provided by the BIA, establishing a “general council" [AR 000173-
000174]). A general council is a form of government that consists of all of the members of a

Tribe acting jointly. This "interim tribal government” [AR 000770] would then adopt resolutions

* Note that the BIA's letter to Mr. Dixie uses the confusing term "unterminated" to refer to tribes
that were terminated but later restored to recognition [AR 000172].
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(also provided by the BIA) requesting federal funds to defray the costs of organizing [AR
000174-000175]. The BIA described the general council resolution as “an initial document to
get started from" which would facilitate the organization process [AR 000145]). After taking this
initial step, the BIA expected Mr. Dixie and the Burleys to "identify other persons eligible to
participate in the initial organization of the Tribe" and evcntua]ly;, with the participation of those
other members, to draft a constitution, hold elections and adopt a government [AR 000173-174].

Ms. Burley and Mr. Dixie apparently signed the draft resolution provided by the BIA to
establish a general council, Resolution #CG-98-01 (the "1998 Resolution” discussed in the
introduction) [AR 000177-000179]. The 1998 Resclution bore only Ms. Buyley's and Yakima
Dixie's signatures and was not signed by Ms. Burley's adult daughter Rashel Reznor, Mr. Dixie's
brother Melvin, or any other member of the Tribe. No one made any effort to give Melvin Dixie
or any of the Lineal Descendants any notice or opportunity to participate in the adoption of the
1998 Resolution. As discussed more fully below, the 1998 Resolution was invalid by its own
terms since it was not adopted by a majority of the Tribe's members, or even by a majority of the
four people whom the BIA believed at that time were entitled to participate.

C. The BIA Rejects the Burley Faction's Claim that They Control the Tribe and That

Membership Is Limited to Five People
In April 1999, a leadership dispute erupted when Ms. Burley filed a document with the

BIA purporting to be Yakima Dixie's resignation from the position of Tribal chairperson, along
with a resolution appointing her as chairperson [AR 000180-000181]. Mr. Dixie denied the
validity of the documents and challenged Ms. Burley's claims to leadership [AR 000182,
000203, 000241-000246]. The reason for the leadership dispute is clear. Ms. Burley hoped to

limit Tribal membership to her family and to deprive the Lineal Descendants of membership.
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The BIA at first took the position that the leadership dispute was an “internal matter” to
be resolved within the Tribe [AR 000237). The BIA improperly recognized Ms. Burley as the
Tribal chairperson pending resolution of the clisl:»utc'1 and even provided substantial annual
funding to Ms. Burley to assist with Tribal organization. Contrary to the BIA's expectations, Ms.
Burtey did not use the funds to organize the Tribal community and in fact never spent a penny of
the federal funds on any programs or services that benefited anyone outside of her immediate
family [AR 002198, 002209, 002221, 002229, 002235, 002243].

Between 2000 and 2004 Ms. Burley submitted a series of tribal constitutions, signed only
by herself and her daughters, which would have limited membership in the Tribe to the Burleys,
their descendants and, in some cases, Yakima Dixie (who would have been outvoted and
powerless and whom the Burley Faction purported to "disenroll" in 2005) [see, e.g., AR 000255,
000261, 000864]. The BIA rejected or declined to act on each of these documents, growing
increasingly concerned by Ms. Burley's failure to involve the rest of the Tribe [see, e.g., AR
000261-000262 (2001 letter rejecting Burley constitution)].

In March 2004, Ms. Burley submitted another constitution for "informational purposes,"
claiming that she did not need the BIA's approval because the Tribe had the inherent authority to
organize without regard to any requirements under the IRA [AR 001574). The BIA responded
by letter on March 26, 2004 (the "2004 Decision"), which informed Ms. Burley that Tribal
organjzation must involve the entire Tribal community, and identified some members of the

Tribal community who should be involved [AR 000499-000502). The 2004 Decision also stated

* Recognition of Ms. Burley violated the BIA's stated policy of “continufing] to recognize the
Tribal government as constituted prior to the [contested] appointment or election,” which in this
case would have been Mr. Dixie {AR 000237).
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that "the BIA does not yet view your tribe to be an ‘organized’ Indian Tribe” and that, as a resuit,
the BIA could not recognize Burley as the Tribe's Chairperson [AR 000499).

A Sacramento BIA official explained the 2004 Decision during testimony in 2005:
"[This office {was] troubled by the apparent creation of this Tribe solely for Ms. Burley's
family. ... [T]his office determined it was inappropriate to continue to acknowledge Ms. Burley
as a tribal chairperson who leads an organized tribe or to acknowledge a governing council for
the Tribe" [AR 000762-000763). Ms. Burley did not timely appeal the 2004 Decision [AR
000763].

During this same time period, Yakima Dixie was separately pursuing Tribal organization.
As early as 1999, he contacted other members of the Trbe, including Melvin Dixie, and
attempted to create a constitution and government [AR 000210-000231]. The BIA disregarded
these efforts [AR 000245] or simply ignored them, even when Yakima Dixie and other members
formally requested in 2003 that a Secretarial election be called, as provided by the IRA, to allow
the Tribe to vote on a constitution [AR 002245].

Simultaneously, Yakima Dixie pursued a series of administrative and judicial challenges
to the BIA's recognition of Ms. Burley's Tribal government. Those challenges continued until
2005, when the AS-IA determined that the 2004 Decision had rendered Mr. Dixie's appeal moot
~ because the BIA no longer recognized Ms. Burley's tribal government {AR 000610-000611]. In
a decision dated February 11, 2005 (the "2005 Decision"), the AS-IA stated:;

' In [the 2004 Decision], the BIA made clear that the Federal government did not
recognize Ms. Burley as the tribal Chairman. . .. Until such time as the Tribe has
organized, the Federal government can recognize no one, including yourseif, as
the tribal Chairman. I encourage you . . . to continue your efforts to organize the
Tribe along the lines outlined in the March 26, 2004 letter so that the Tribe can
become organized and enjoy the full benefits of Federal recognition. The first
step in organizing the Tribe is identifying putative tribal members.

[AR 000610-000611.) Ms. Burley responded by challenging the 2005 Decision in federal court.

-10-
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D. CVMT [ and II: This Court and the Court of Appeals Uphold the Government's Decisions
That Rejected Burley's ‘Antimajoritarian Gambit®

In April 2005, Ms. Burley filed suit in this Court. CVMT 1, 424 E.Supp.2d 197. Her suit

challenged the Government's refusal to approve her governing documents and te recognize her.
purported Tribal government, and sought a judgment that the Tribe was organized pursuant to its
inherent authority under IRA § 476(h), despite Burley's failure to involve the full Triba]
community. /d. at 201. This Court dismissed Ms. Burley's claims and held that the Secretary
has "a responsibility to ensure that [she] deals only with a tribal povernment that actually
represents the members of a tribe." Id. The Court held that the Government's refusal to
recognize the Burley government was consistent with its "duty to ensure that the interests of all
tribe members are protected during organization and that governing documents reflect the will of
a majority of the Tribe's members." Id. at 202203,

The Court noted that the Burleys' constitution “"conferred tribal membership only upon
them and their descendants . . . [but] the [U.S.] government estimates that the greater tribal
community, which should be included in the organization process, may exceed 250 members."
Id. at 203 n. 7. Since the Tribe was eligible to receive approximately $1.5 million per year in
state and federal funds, the Court concluded that Ms. Burley's motivation for restricting
membership was self-evident. Id.

Ms. Burley appealed this Court's decision. The Court of Appeals affirmed, stating that
the 2005 Decision fulfilled a comerstone of the Government's trust obligation to Indian tribes: to
"promote a tribe's political integrity, which includes ensuring that the will of tribal members is
not thwarted by rogue leaders when it comes to decisions affecting federal benefits.” CVMT I,
515 F.3d. at 1267. The Court of Appeals further explained, "Alithough {the Tribe], by its own

admission, has a potential membership of 250, only Burley and her small group of supporters

-11-
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had a hand in adopting her proposed constitution. This antimajoritarian gambit deserves no
stamp of approval from the Secretary." I4. at 1267.

E. The BIA Aftempts to Assist the Tribe By Gathering Genealogies to Document Tribal

Membership
On November 6, 2006, after this Court had dismissed Ms. Burley's claims, the BIA wrote

to Burley and Yakima Dixie that the BIA "remains committed to assist the [Tribe] in its efforts to
reorganize a formal governmental structure that is representative of all Miwok Indians” (the *2006
Decision"} [AR 001261-001262]). The BIA offered to facilitate a public meeting of those with a
legitimate claim to Tribal membership, and asked both Ms. Burley and Mr. Dixie to participate
[AR 001261-001262). Mr. Dixie agreed, but Ms. Burley refused and appealed the 2006 Decision
to the BIA's Regional Director, who affirmed in a decision dated April 2, 2007 (the “2007
Decision") [AR 001494-001500).

The BIA then published a public notice requesting that “putative members™ submit
documentation of their membership to the BIA (e.g., personal genealogies). The public notice
defined the putative members as lineal descendants of known historical members: (1) individuals
listed on the 1915 Indian Census of Sheep-ranch Indians; (2) eligible voters listed on the federal
government's 1935 IRA voting list for the Rancheria; and (3) distributees under the Rancheria
distribution plan prepared in 1966 [AR Q01501).

According to the BIA, 503 persons submitted genealogies in response to the public notice

[AR 002105]. The BIA reviewed all of the submissions and prepared a letter to each person,

3 First the Burleys, and now the AS-IA, have attempted to equate the term “putative member”
with “potential member,” to argue that these individuals are not eurrent members of the Tribe
and have no rights as citizens. “Putative” does not mean “potential.” It means “generally
accepted or deemed such; reputed [a putative ancestor].” Webster's New World Dictionary
(bracketed language in quoted text). “Putative members” refers to persons who are accepted as
Tribal members, not to people who merely have the potential to become members.

-12-
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verifying their degree of Indian blood and lineage based on the BIA's genealogical research [AR
002105]. But the BIA has never released that information and refuses to acknowledge that the
genealogies are part of the record in this case [Affidavit of Robert J. Uram, attached as Exhibit 1
to Plaintiffs’ Motion to Supplement the Administrative Record).

E. The Burley Faction Attempts to Relitigate Its Claims to Control the Tribe, Before the

Interior f}oard of Indian Appeals

Burley appealed the Regional Director's 2007 Decision to the Interior Board of Indian
Appeals ("Board”) [AR 001502). Among other claims not relevant here,® Burley claimed that
the BIA's decision to involve the Tribal community in organization impermissibly intruded into
Tribal affairs, because the Tribe was already organized under her leadership. California Valley
Miwok Tribe v. Pacific Regional Director, 51 IBIA 103, 104 (2010) [CVMT II).

The Board held that the Government's 2005 Decision and CVMT I and CVMT IT had
already finally determined that: (1)} the Government did not recognize the Tribe as being
organized; (2) the Government did not recognize any tribal government that represents the Tribe;
(3) the Tribe's membership was riot necessarily limited to the Burley Faction and Yakima Dixie;
and (4) the Government had an obligation to ensure that a "greater tribal community” was
allowed to participate in organizing the Tribe. Id. at 120-121. The Board held that, to the extent
Burley's appeal attempted to relitigate those issues, it had no jurisdiction over her claims. Jd. at
104-105. The Board therefore dismissed all of Burley's claims except for a single, narrow issue,

According to the Board, Ms. Burley's appeal only raised new issues to the extent the 2007
Decision went beyond what was already decided and determined "more specifically what BIA

would do to implement those [2004 and 2005] determinations.” CVMT III, 51 IBIA at 121

8 Ms. Burley also claimed that the 2007 Decision violated a federal contract with the Tribe and
that the Decision erroneonsly stated that the Tribe was never terminated. 51 IBIA at 104,

-13-
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(emphasis added). Thus, the only issue properly raised by Ms, Burley's appeal concemed the
BIA's authority to determine "who would constitute the 'greater tribal community,’ or class of
putative members,™ and to call a meeting of those members for organizational purposes. Id.
The Board characterized this as a "tribal enrollment dispute.” Because the Board lacks
Junisdiction over enrollment questions, it referred this issue to the AS-IA for resolution. /d. The
referral was improper, because the Board failed to recognize that the BIA’s 2007 proposed
actions would not and could not enroll anyone in the Tribe. Instead, the BIA merely identified
those who were already recognized as Tribal members based on custom and tradition.

G. While Burley's Appeal Was Pending, Plaintiffs’ Actions Eliminated the Need for the RIA

to Assist the Tribe

Although Ms. Burley's appeal to the Board forced the BIA to stay its efforts to assist the
Tribe in organizing, Plaintiffs moved forward on their own to organize the Tribe in a manner
consistent with the judicially approved 2004 and 2005 Decisions. As the AS-IA had encouraged
in his 2005 Decision [AR 000610-000611] and as outlined in the 2007 Decision, Plaintiffs set
out to "bring together the ... whole community, the 'putative’ group, who would be entitled to
participate in the Tribe's efforts to organize a government that will represent the Tribe as a
whole” [AR 001498]. Plaintiffs invited all lineal descendants of the Tribe's known historical
members—including all those identified in the BIA's 2007 public notice—to participate in
organization and the drafting of a Tribal constitution [see AR 002259-002261, 002295-002296).

Several hundred people submitted genealogical information to the Tribe and have since
participated in regular meetings and Tribal activities, including the drafting of a Tribal
constitution that would formally define inclusive citizenship criteria, embracing ali members of

the Tribe [AR (02297-002313]. When the Plaintiffs filed their First Amended Complaint, the
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Tribe's roster contained 242 adult members, along with approximately three hundred children
{(names of children withheld) {AR 002265-002275]. The Tribe will hold an election to ratify the
Constitution and will ask the Secretary to recognize its government when that process is
complete {AR 002142].7 As a result, there is no need for the BIA to convene a meeting or {o
take any other action. As discussed below, this renders the Burley's appeal moot.

H. The AS-IA's 2011 Decizsion Makes a 180 Degree Change From Prior Administrative and

Judicial Decisions and Approves Burley's Antimajoritarian Gambit

In March 2010, while the AS-IA was considering Ms. Burley's appeal, Ms. Burley's
lobbyist, Wilson Pipestem, provided top BIA officials with a letter containing the arguments that
formed the basis for the AS-IA's eventual decision [AR 001997%]. The Govemment withheld
this letter from Plaintiffs until filing the administrative record on December 1, 2011, in violation
of the prohibitions on ex parie contacts for pending appeals.

The AS-IA issued his imitial decision in Burley's appeal on December 22, 2010 (the
"2010 Decision") [AR 001797-001893). Plaintiffs challenged the 2010 Decision before this
Court, and the AS-IA withdrew the decision on April 1, 2011 [AR 001998-001999). The AS-IA
stated in his April 1 letter that he would issue a new decision after briefing by both parties [AR

001998)]. But five days later, before any briefing, Ms. Burley's attorney stated in open court, in a

7 To date, Plaintiffs' Tribal Council has derived its authority to represent the Tribe from
consensus and tradition. The Tribe's members have recognized the Council's authority by their
acceptance of its proposals and their participation in Tribal meetings and affairs. But the Tribe's
draft constitution and election ordinances call for a general election to be held as soon as possible
following the ratification of the constitution, in order to formally establish an elected government

of the Tribe.

8 The letter is an attachment to the email bearing Bates number 001997. The letter itself is not
‘Bates-stamped and can only be accessed by right-clicking the "Attachment” line in the electronic
version of the email included in the DVD of the administrative record. Also, Defendants” index
to the administrative record incorrectly dates this document as March 23, 2071, instead of
March 25, 2010, the date the document was delivered.
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related California court proceeding, that the Government had informed him it planned to reaffirm
the substance of the December 22 Decision [AR 002013]. This additional ex parie
communication supports the view that the reconsideration was not conducted in good faith.

After brefing by Ms. Burley and the Plaintiffs, the AS-IA issued the 2011 Decision. The
AS-IA reached substantially the same conclusions as he had in his 2010 Decision. He reached
far beyond the scope of the issues raised in Ms. Burley's appeal and purported to decide both
issues beyond his authority (i.e., Tribal membership) and issues that were already finally
resolved by prior DOI decisions and CVMT I and CVMT I (i.e., whether the Tribe was already
organized).

The 2011 Decision finds that the Tribe’s membership is limited to the five peaple whom
the AS-IA recognizes as members: the Burley Faction and Yakima Dixie [AR 002049, 00205 1].
The 2011 Decision incorrectly describes all of the Tribe's other members as “potential citizens"
and finds that they hrfwc no right to participate in the Tribe's governance [AR 002051).

The 2011 Decision finds that the Tribe is organized under the 1998 Resolution, a
document signed by just two people [AR (02050]. In doing so, the 2011 Decision effectively
overturns the 2004 and 2005 Decisions that determined the Tribe was not organized.’ The
Decision finds that the "General Council” created by the 1998 Resolution consists solely of the
five people whom the AS-IA acknowledges as Tribal members, and that it has the sole right to
determine membership criteria for the Tribe and to "conduct the full range of government-to-

government relations with the United States" [AR 002050-002051).

? The AS-IA states that his ruling “"shall apply prospectively” to avoid what he calls the
“unintended consequences” of rescinding prior decisions [AR 002054]. This statement cannot be
reconciled with his actions, which clearly overturn the Government's prior decisions.
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Hi.  APPLICABLE LEGAL STANDARDS

A, Summary Judgment

Summary judgment is appropriate where there is no genuine issue of material fact and the
movant is entitled to judgment as a matter of law. Fed.R.Civ.P. 56(c); Celotex Corp. v. Catrett,
477 U.S. 317, 322 (1986); McKinley v. Board of Governors of Fed. Reserve, 647 F.3d 331 {D.C.
Cir. 2011). The movant bears the burden of showing that there is no genuine issue of material
fact. Celotex, 477 U.S. at 325. But the mere existence of a factual dispute will not bar summary
judgment. A factual assertion is material if it is capable of affecting the substantive outcome of
the litigation, and an issue is genuine only if supported by sufficient admissible evidence that a
reasonable trier of fact could find for the nonmovin g party. See Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 251-252 (1986); Laningham v. U. S. Navy, 813 F.2d 1236, 1242-1243 (D.C. Cir.
1987).

B. Judicial Review Under the Administrative Procedure Act

The Administrative Procedure Act, 5 U.S.C. § 706 ("APA"), provides that a court must
hold unlawful and set aside agency action that is "arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.” 5 U.S.C. §706(2)(A). “To make this finding the court
must consider whether the decision was based on a consideration of the relevant factors and
whether there has been a .clear ercor of judgment." Cirizens to Preserve Overton Park v. Volpe,
401 U.S. 402, 416 (1971). Alihough the court should not substitute its judgment for that of the
agency, ils review must be "searching and careful." Marsh v. Oregon Natural Resources
Council, 490 U.S. 360, 378 (1989) (citation omitted). "[W]here the agency has failed to provide

a reasoned explanation, or where the record belies the agency's conclusion, [the court] must undo
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its action." Ransom v. Babbitt, 69 F.Supp.2d 141, 149 (D.D.C. 1999) (quoting Petroleum
Communications, Inc., v. F.C.C., 22 F.3d 1164, 1172 (D.C. Cir. 1994)).

Whenever an agency changes its course it must “supply a reasoned analysis for the
change." Jicarilla Apache Nation v. DOI, 613 F.3d 1112, 1119 (D.C. Cir. 2010) (citation and
internal quotation marks omitted). “Reasoned decision making . . . necessarily requires the
agency to acknowledge and provide an adequate explanation for its departure from established
precedent, and an agency that neglects to do so acts arbitrarily and capriciously." Id. (citations
and internal quotation marks omitted). An agency's "failure to come to grips with conflicting
precedent constitutes an inexcusable departure from the essential requirement of reasoned
decision making." Id. at 1120 (citations and internal quotation marks omitted); see also Greater
Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970) ("[I)f an agency glosses
over or swerves from prior precedents without discussion it may cross the line from the tolerably
terse to the intolerably mute”).

C. The Indian Reorganization Act

The IRA, 25 U.S.C. § 461 et seq., adopted in 1934, authorizes Indian tribes to “organize
for [their] common welfare” by adopting a tribal constitution and bylaws. 25 U.S.C. § 476(a).
Majoritarian values lie at the heart of the IRA. Among other things, the IRA provides that a
constitution or bylaws adopted pursuant to the IRA must be (1) "ratified by a majority vote of the
adult members of the tribe" in 2 special tribal election called by the Secretary,'° and (2) approved
by the Secretary. Id. See also 2 Ops. Sol. Int. 1253, 1255 (Mar. 10, 1944) (tribal members are

entitled to vote on membership criteria because, under the IRA, "the right to organize is given to

the 'adult members of the tribe™).

19 The Secretary has also promulgated regulations that govern such elections. 25 C.E.R. Part 81.
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A provision of the JRA added in 2004, subsection 476(h), also allows tribes to "adopt
governing documents under procedures other than those specified in [Section 476)." 25 U.S.C.
§ 476(h} (emphasis added). But, as this Court has explained, subsection 476(h)Y's reference to
"governing documents"

must be understood as references to documents that have been 'ratified by a

majority vote of the adult members,’ as required by subsection 476(a). Subsection

476(h) did not repezl the provisions of 476(2), nor will it be construed to repeal or

water down the protections afforded by the IRA when tribes organize: notice, a
defined process, and minimum levels of tribal participation.”

CVMT 1, 424 F.Supp.2d at 202-203. See also CVMT II, 515 F.3d at 1267-1268 (“tribal
organization under the [IRA] must reflect majoritarian values").

This interpretation of subsection 476(h) is informed by the United States' obligations as a
trustee to Indian tribes and the Indian people. Id. at 1267. See also, e.g., United States v.
Mitchell, 436 U.S. 206, 225 (1983) ("[oJur construction of these statutes and regulations is
reinforced by the undisputed existence of a general trust relationship between the United States
and the Indian people"); Seminole Nation of Oklahoma v. Norion, 223 F.Supp.2d 122, 147
(D.D.C. 2002) (DOI's "distinctive obligation of trust” to Indian peoples required it to intervene in
tribal elections ta protect tribe members excluded from elections) (citation omitted).

IV. ARGUMENT

Plaintiffs are entitled to summary judgment under the APA because the undisputed facts in
the administrative record shc.Jw that the 2011 Decision was arbitrary, capricious and unlawful. The
2011 Decision purports to determine that the "Tribe as a whole” now consists of just five people,
four of whom had no contact with the Tribe prior to approximately 1998. That determination is
arbitrary and capricious because it ignores uncontroverted evidence proving the existence of a
much larger body of Tribal members who are Lineal Descendants. In addition, the 2011 Decision

lacks any reasoned explanation of how it reached its conclusions regarding Tribal membership.
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Because the Tribe's membership is not limited to the Burley Faction and Yakima Dixie,
the Government's recognition of a Tribal government that represents only those five people
violates the IRA and the Government's trust responsibility to the Tribe and its members.

In addition to those fatal flaws, the Government's 2011 Decision is estopped by the prior
decisions of this Court and the Court of Appeals in CVMT I and II, and by the Government's own
representations before this and other federal courts. The 2011 Decision also violates the DOT's
own appeals regulations by engaging in prohibited ex parte contacts, exceeding the proper scope

of appeal, and purporting to overturn final decisions that are not subject to further appeal.

A, The 2011 Decision Depends Entirely On A Determination of the Tribe's Membership that

Is Arbitrary, Capricious and Unlawful

The overwhelming weight of the evidence in the record shows that the Tribe's
membership is not limited to the Burley Faction and Yakima Dixie. The AS-IA chose to ignore
this information, making his 2011 Decision arbitrary and capricious. See Motor Vehicle Mfrs.
Assn. v. State Farm Mut., 463 U.S. 29, 43 (1983) (agency action is arbitrary and capricious if the
agency "offered an explanation for its decision that runs counter to the evidence before the
agency"). The 2011 Decision aiso violates the fundamental tenet that the Tribe, not the

Govemment, is entitled to determine Tribal membership.

| The 2011 Decision Improperly Disregards Undisputed Evidence In The Record
That The Trbe Consists Of More Than Five Members

The BIA has been dealing with this Tribe for nearly 100 years. It has compiled a wealth
of information proving that the Tribe's membership is not limited to the Burley Faction and
Yakima Dixie. In finding that the Lineal Descendants are only "potential members," the 2011

Decision ignores this information .

a. The 2011 Decision Iesnores Testimony of BIA Officials and Legal
Pleadings in Prior Cases
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Brian Golding of the BIA's Sacramento office testified in 2004 that the BIA's records
demonstrated the existence of a larger Tribal community beyond the Burley Faction and Yakima
Dixie. Explaining a letter that he had written in 1997 regarding the BIA's Jack of a "government
to government relationship” with the Tribe, Mr. Golding stated:

Based on the records of this office, the Tribe [as of 1997] consisted of a

foosely knit community of Indians in Calaveras County. ... [N]o one

affiliated with the Tribe had requested any services or assistance from this office,

apart from a request from one individual for housing assistance. Essentially, at

that time, the Tribe kept to itself. In no way was the [1997] letter intended to

suggest that the Tribe had ne members or that the Tribe did not exist or had

been terminated or, in any way, was ineligible for services or recognition from
the federal government as a tribe.

[AR 000507 (emphasis added.]

The statement that the Tribe existed as a "loosely knit community” in 1997 that was
eligible for "recognition from the federal government as a tribe” necessarily implies the existence
of Tribal members other than Yakima Dixie and the Burley Faction, since the Burleys did not
even enter the scene until 1998. The Government's pleadings in recent cases involving this
Tribe, in which membership was a key issue, confirm this conclusion.

In 2002, Ms. Burley sued the Government in federal district court for the Eastern District
of California, seeking to force the Government to take land into trust for the Tribe so she could
build a casino [AR 000299). Ms. Burley's claims turned on the erroneous assertion that the Tribe
had been terminated under the California Rancheria Act and later restored [AR 000300]. To
support her claim that the Tribe had been terminated, Ms. Burley argued that there were no tribal
members in the 1380s and early 1990s [AR 000509-000510].

The Government denied Ms. Burley's claims regarding Tribal membership, relying on
BIA records and the testimony of BIA officials. In a brief filed in 2004, the Government stated:

[Ms. Burley] argues that there were no tribal members until 1992 or thereabouts.
. However, the [BIA] consistently has had communications with members of
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this tribe who have continved to live in the area. BIA recognizes this Tribe as a

duly constituted, loose-knit Tribe that has not formally organized. Based on

nearly 100 years of interaction with the Tribe, BIA believes that the tribal

community constituting this Tribe is substantially larger than is portrayed in

the Burley constitution.

[AR 000510 (emphasis added).] The district court agreed and dismissed Ms. Burley's claims,
and the Ninth Circuit affirmed [AR 000555, 000557, 001259].

A year later, in 2005, Ms. Burley filed her claims before this Court in CVMTI. In its
motion to dismiss, the Government noted that Ms. Burley had admitted in an earlier lawsuit that
the Tribe could have a membership of 250 people. The Government then stated, "These 250
people, in our opinion, constitute the "whole” (or at least) "greater" tribal community discussed
in the March 26th [2004] letter, which is not reflected in the present membership of the Tribe"
[AR 000827 (emphasis in original)). Note that the Government's reference to the "present
membership” of the Tribe refers to the five members acknowledged by Ms. Burley in 2005 and is
not a determination of the Tribe's actual membership [see, e.g., AR 000830 (stating that “Ms,

Burley had failed to identify the greater tribal membership and obtzin its support™)].

b. The 2011 Decision Ignores Pror BIA Decisions and Analysis of
Members' Genealogies

BIA decisions contained in the record provide additional information about the Tribe's

members. The 2004 Decision noted that Ms. Burley’s proposed "base roll” for determining
Tribal membership "contains only the names of five living members [i.e., the Burley Faction and
Yakima Dixie]" and therefore "suggests that this tribe did not exist until the 1990s, with the
exception of Yakima Dixie. However, BIA's records indicate . .. otherwise” [AR 000500
(emphasis added)]. The BIA identified various individuals and groups that had resided on the
Rancheria, lived adjacent to the Rancheria, or otherwise maintained cultural contact with the

Tribal community, including Lena Shelton and her descendants, the offspring of Merle Butler,
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Tillie Jeff and Lenny Jeff, and the Indians residing at nearby West Point, The BIA explained
that northern California Miwok uibes typically defined their membership by reference to a
historical census or other official rolls from the early twentieth century [AR 000500].

Subsequently, the BIA issued a public notice in April 2007, identifying the Tribe's known
historical members and inviting descendants of those members to submit documentation to the
BIA [AR 001501]. In response, the BIA received genealogies from more than five hundred
individuals [AR 002139-002140]. The BIA analyzed those genealogies to confirm which of the
individuals were lineal descendants of the historical members [AR 002103-002106). Although
the Government has not released those findings, has ignored the genealogies in reaching the
2011 Decision, and refuses to acknowledge that the genealogies are part of the record for this
case, it cannot deny the existence of the information [AR 002139-002140].

C. The 2011 Decision Ignores Plaintiffs' Tribal Rosier

Plaintiffs submitted uncontroverted evidence showing that the Tribe's curent
membership consists of the Lineal Descendants—242 adult members and their children [AR
002264-002275). This evidence, which included a complete roster of the Tribe's adult members,
was provided at the request of the AS-IA [AR 002004]. If the AS-IA did not believe that the
individuals included on Plaintiffs’ roster were Tribal members, he was required to explain why.
He had all the evidence he needed to do so, because most or all of Plaintiffs' 242 adult members
also submitted genealogies to the BIA in response to the 2007 public notice [AR 002139-
002140]. But the AS-IA simply ignored the information.

"[Aln agency's refusal to consider evidence bearing on the issue before it constitutes
arbitrary agency action within the meaning of [APA) § 706." Buste County, Cal. v. Hogen, 613
F.3d 190, 194 (D.C. Cir. 2010} (citing Motor Vehicle Mfrs. Assn., 463 U.S. at 43). See ailso

Fallon Paiute-Shoshone Tribe v. U.S. Bureau of Land Management, 455 F. Supp. 2d 1207, 1223-
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1224 (D. Nev. 2006} (arbitrary and capricious for Bureau of Land Management to ignore
scientific evidence in the agency record that ancient human remains were affiliated with modem-
day Native American tribe).

Remarkably, the 2011 Decision makes no effort to address any of the evidence
contradicting its conclusions—neither the genealogies received by the BIA, nor the Plaintiffs'
roster, nor the BIA's repeated statements that its records revealed the existence of a larger Tribe,
As a result, the 2011 Decision is a quintessential example of arbitrary and capricious agency
action.

2. The Govemnment Offers No Reasoned Explanation for Its Determination of Tribal
Membership

Not only does the 2011 Decision neglect to address evidence that contradicts its
conclusions; it also fails to offer any reasoned explanation supperting its determination of the
Tribe's membership. The APA requires an agency to "examine the relevant data and articulate a
satisfactory explanation for its action including a rational connection between the facts found and
the choice made." Motor Vehicle Mfrs. Assn., 463 U.S. at 43. If the agency itself does not
supply a reasoned basis for its decision, the court cannot make up for that deficiency. Id. (citing
SEC v. Chenery Corp., 332 U.S. 194, 196 (1947)).

Here, the 2011 Decision simply assumes that the Tribe is limited to five members and
dismisses all others as merely "potential members” [AR 002051], without offering any clue as to
how it reached that result. It defends this conclusion by arguing that "the General Council of the
Tribe [i.e., the five members recognized by the 2011 Decision) has the exclusive authority to
determine the citizenship criteria for the Tribe" [AR 002051]. But this simply begs the question
of how the AS-IA determined that the 1998 Resolution, which allegedly established the "General

Council,” was a valid Tribal action. The AS-IA’s circular argument “provides no basis upon
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which [the Court] could conclude that it was the product of reasoned decisionmaking” and
therefore violates the APA. Butte County, 613 F.3d at 195 (Secretary of Interior violated APA
§§ 555(e) and 706 by failing to offer any valid explanation for rejecting interested party's
arguments in an informal adjudication concerning tribal trust lands).

The AS-IA's lack of explanation is glaring in light of the acknowledpged "180 degree
change of course” that the 2011 Decision represents and its failure to "come to grips” with the
Government's prior decisions. Jicarilla Apache Nation, supra, 613 F.3d at 1120; Greater
Boston, supra, 444 F.2d at 852. The D.C. Circuit has repeatedly explained that an “agency's
unexplained 180 degree tum away from precedent [or] an agency's decision to reverse its
position in the face of a precedent it has not persuasively distinguished is quintessentiaily
arbitrary and capricious.” Brady Campaign to Prevent Gun Violence, supra, 612 F.Supp.2d 1,
18 (D.D.C. 2009} (citing La. Pub. Serv. Comm'n v. Fed. Energy Regulatory Comm', 184 F.3d
892, 897 (D.C. Cir. 1999)) (quotation marks omitted). See also F.C.C. v. Fox Television
Stations, 129 S.Ct. 1800 (2009) (a beightened need for explanation exists "when, for example,
fan agency's] new policy rests upon factual findings that contradict those which underlay its prior
policy; or when its prior policy has engendered serfous reliance interests that must be taken into
account”). In addition, an agency's reversal of position must be viewed in light of its statutory
duties. See Fund for Animals v. Norton, 294 F.Supp.2d 92, 105 (D.D.C. 2003) appeal dismissed,
2005 WL 375622 (D.C. Cir. Feb. 16, 2005). Here, in light of the Government's prior decisions
and its trust obligation to the Tribe, the 2011 Decision's unexplained membership determination
is clearly arbitrary and capricious.

3. The 2011 Decision Is Unlawful because the Trbe. and Not the Govemment .,
Decides Who Is a Tribal Member
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"A trbe's mght to define its own membership for tribal purposes has long been
recognized as central to its existence as an independent political community." Santa Clara
Pueblo v. Martinez, 436 U.S. 49, 72 n. 32 (1978). As the Government stated before the Ninth
Circuit in 2005, in another case involving this Tribe, “[U]nless limited by treaty or statute, a
Tribe has the power to determine tribal membership” [AR 000649 (quoting Adams v. Morton,
581 F.2d 1314, 1320 (Sth Cir. 1978)).

The Government does not suggest that this Tribe's inherent powers of self-government
have been limited by any treaty. Nor has Congress acted to define or limit the Tribe's
membership, as it has with certain other tribes where it defined a tribal membership roll or
authorized the Secretary to do so. See, e.g., Groundhog v. Keeler, 442 F.2d 674, 679 (10th Cir.
1971} (discussing enrollment criteria imposed by Congress on the Five Civilized Tribes); 25
C.FR. §61.2 (explaining that rules prescribed in 25 C.F.R. Part 61 are to “"govern the
compilation of rolls of Indians by the Secretary of the Interior pursuant to statutory authority™);
25 C.F.R. § 61.4 (defining criteria for inclusion on tribal roils prepared by Secretary for the
purpose of distributing judgment funds to specific tribes).

Because Congress has not given the Secretary or his delegates the authority to determine
the Tribe’s membership, that power belongs to the Tribe alone. Catholic Health Initiatives v.
Sebelius, 617 F.3d 490 (D.C. Cir. 2010) (“a federal agency does not have the power to act unless
Cangress, by statute, has empowered it to do so") (Brown, Circuit Judge, concurring) (citation
omitted). Thus, the AS-IA’s attempt to determine the Tribe's membership is wltre vires and
violates the APA. 5 U.S.C. § 706(2)(C) (authorizing courts {o set aside agency action “in excess
of statutory jurisdiction, authority, or limitations™); Emily's List v. Fed. Election. Com'n, 581

F.3d 1, 21 (D.C. Cir. 2009} (FEC regulations exceeded agency’s statutory and violated the APA).
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a. The Tribe Acknowledges Members Based on Hereditary Descent and

Participation in the Tribal Community

Genenally speaking, "[i]n the absence of Congressional legislation, tribal membership is

usually acquired by birth into, affiliation with, and recognition by the tribe.” 2 Ops. Sol. Int.
1253, 1254 (Mar. 10, 1944). As explained in the foremost treatise on Indian law:
[TIribal membership or citizenship typically turns on descent from an individual on a

base list or roll, possession of a specified degree of ancestry from such an individual,
domicile at the time of one's birth, or some combination of these criteria.

COHEN'S HANDBOOK OF FEDERAL INDIAN LAW § 3.03(2) (2005 ed.) (emphasis added). Tobes
may impose additional requirements, such as residence, but are not required to do so.

For example, a California Court of Appeal explained the traditional membership practices
of the Pomo Indian Tribe of Northern California prior to organization: "Before the adoption of
the articles of association in 1973, the Tribe was governed solely by custom and tradition, under
which any lineal descendant of a historic tribal member was automatically a member of the Tribe
and was recognized as such from birth." In RE Bridger R., 41 Cal.App.4th 1483, 1493 (1996)
(superseded by statute on other grounds). The court noted that the Pomo tribe had 225 members,
of whom only 25 lived on the reservation. Id. at 1492,

A Senate Report prepared for the California Rancheria Act in 1958 shows that, in other
California rancheria tribes, it was common for members to have only informal assignments of
rancheria land and to come and go as residents of the rancheria properties, just as with this Tribe.
Sen. Report 1874, pp. 13-50 (July 22, 1958). This arrangement did not prevent non-residents

from being considered members. Id. at 39 (discussing Redwood Rancheria). Most of the 41
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rancherias identified in the Rancheria Act’’ did not have approved membership rolls. See id. at
13-50.

Federal regulations and BIA gnidance recognize that traditional tribal ways of defining
mcmt;ership are valid, and that formal enrollment is not required. The BIA’s guidelines for
implementing the Indian Child Welfare Act state, "Enrollment is not always required in order to
be a member of a tribe. Some tribes do not have written rolls." 44 Fed. Reg. 67584, 67586
(Nov. 26, 1979). The BIA's regnlations for implementing the IRA define a "member" as: "any
Indian who is duly enrolled in a tribe who meets a tribe's written criteria for membership or who
is recognized as belonging to a tribe by the local Indians comprising the tribe." 25 C.ER.
81.1(k) (emphasis added). See aiso In RE Bridge: R., 41 Cal.App.4th at 1493 ("although his
name is not on the [BIA's] enrollment list for the Tribe, Richard, who was born in 1972, is
recognized as a tribal member according to pre-1973 customs™).

This Tribe's membership practices are consistent with those descrbed above and are
typical for unorganized tribes: Membership in the Tribe is determined by hereditary descent and
acknowledgment by the Tribal community, in accordance with Miwok traditions. Residence on
the Rancheria is not a condition of membership. Because of the small size of the Tribe’s
Rancheria property (0.92 acre), it has never been feasible for all of the Tribe’s members to live
there at any given time. The BIA has never maintained an "approved membership roll” for the
Tribe [see AR 000649]. The 2011 Decision fails to address these traditional practices or to

explain why they would be superseded now.

" This Tribe was not one of the 41 tribes that the Rancherda Act specifically singled out for
termination.
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b. The Tribe's Current Membership Can Be Determined From Historical
Records

Because membership is derived from hereditary descent, the Tribe's current
membership—and participation in any organization efforts—can best be determined by reference
to historical lists of Tribal members. As the Board explained in a case involving the Cloverdale
Rancheria in Northemn California: "Unorganized Federally recognized tribes would look to
historical records and rolls to determine recognized membership for organizational purposes.”
Alan-Wilson, Sr., v. Sacramento Area Director, 30 IBIA 241, 249-250 (1997).' See also, e.g.,
Smith v. Babbitt, 100 F.3d 556, 558 (8th Cir. 1996) (tribal constitution defining membership
based on parentage or descent from tribal ancestors); Lewis v. Norton, 424 F.3d 959, 960 (9th
Cir. 2005 (tribal constitution defining members as lineal descendants of persons named on base
roll, with added requirement of one-quarter degree California Indian blood).

The record shows that the Tribe existed prior to 1915, when a BIA official identified a
band of 12 Miwok Indians living at Sheepranch (the 1915 Members) who were the remnants of
“once quite a large band” [AR 000003]. The Rancheria was "purchased for these Indians" [AR
000004], and the Tribe was federally recognized from that time forward [AR 000006, 000009,
000063-000065]). The United States recognized the 1915 Members as members; otherwise the

Tribe would have had no members and would not have existed.

2 In the case of the Cloverdale Rancheria, the Board explained that, although historical records
were available, they did not determine membership because the Cloverdale Rancheria was a
party to Hardwick v. United States, Civil No. C-79-1710 SW (N.D. Calif. Dec. 22, 1983), The
stipulated judgment in that litigation restored to federal recognition 17 terminated California
rancherias and specified who would be eligible to participate in subsequent organization efforts.
See, e.g., Jeffrey Alan-Wilson Sr. v. Sacramento Area Director, 30 IBIA 241, 245-246 (1997)
(explaining the application of the stipulated judgment to the Cloverdale Rancheria). Thus, for
the Cloverdale Rancheria, "the [Hardwick] case govern[ed] the initial establishment of a tribal
government.” 30 IBIA at 250. But this Tribe was never terminated and was not a party to
Hardwick, so historical rolls govern. For more discussion of Hardwick, see subsection (c), infra.
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The 1915 census document thus forms the first known record of historical membership,
from which the Lineal Descendants can be identified [see AR 000005). Other available records
that identify historical members of the Tribe include the 1935 IRA voter list for the Tribe [AR
000016] and the 1966 distribution plan [AR 001501].

The BIA recognized this in its 2004 Decision, which identified Indian census documents
from 1915 and 1916, and IRA voter lists, as documents that Miwok tribes commonly use to
begin constructing a membership roll [AR 000500). The BIA's 2007 public notice was based on
the same historical documents: the census of 1915 members, the 1935 IRA voter list, and the
1966 distribution plan [AR 001501). The 2011 Decision offers no evidence or explanatioq for
rejecting these nommnal sources of membership information and intruding into this Tribe's
sovereignty by relegating the Lineal Descendants to "potential member” status.

When Plaintiffs set out to organize the Tribe, they invited all lineal descendants of
historical Tribe members to participate. Subsequently, the Tribe prepared written rolls of all
those who elected to participate. Every person on the Tribe's current roster is a lineal descendant
of a known historical member [AR 002139-002140, 002253-002254). The Tribe has drafted
written criteria that formalize the membership traditions described above and that include all the

people identified in the BIA’s 2007 public notice and 2004 Decision'® [see AR 002253-002254).

C. The 1966 Distribution Plan Did Not Redefine the Tribe's Membership

The 2011 Decision provides no explanation or rationale in support of its conclusion that
the membership of the Trbe is limited to five people. However, the Decision’s focus on

“distributees and their descendants” suggests that the Government is implicitly relying on the

3 These criteria do not exclude the Burley Faction from being members if they show that they
are, in fact, lineal descendants, and desire to participate in the Tribal community. So far they
have rejected all involvement with the Tribal community in favor of maintaining their own

private "tribe" of four people.
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theory that the Sheep Ranch distribution plan prepared in 1966 established the membership of

~the Tribe and determined who would be entitled to participate in any subsequent Tribal
reorganization [AR 000048-000051). If so, the Government's reliance is misplaced, because the
distribution plan did not determine the membership of the Tribe.

The federal regulations in effect in 1966 explicitly provided that distribution plans for
unorganized tribes were not based on tribal membership. Distribution plans reflected tribai
membership rolls only for those tribes that were already organized and thus had written
membership criteria and rolls. For unorganized tribes, such as this Tribe, distribution plans were
required to include only those persons who were using Rancheria lands through formal or
informal allotments. Compare 25 C.F.R. §§ 242.3(a) (1965) (organized tribes), 242.3(b) (1965}
(unorganized tribes) [AR 000035]. Thus, the 1966 distribution plan does not define this Tribe's
membership. At most, the plan identifies Tribal members who happened to live on the 0.92-acre
Rancheria in 1966.

In certain cases, the BIA has made a practice of limiting tribal organization to people
named on a ranchenia distribution plan, and their descendants. But that practice has no
application here. The practice is limited to the 17 terminated California rancherias éhat were
restored to federal recognition under the stipulatcd judgment in Hardwick v. United States, Civil
No. C-79-1710 SW (N.D. Calif. Dec. 22, 1983). This Tribe was never terminated and did not
participate in the Hardwick litigation. As a result, the stipulated judgment in Hardswick does not
apply and does not provide a basis for the 2011 Decision to limit this Tribe's membership.

For all the reasons set forth in this section I'V.A, the AS-IA's determination of the Tribe's
membership is arbitrary, capricious and unlawful.

B. The 2011 Decision Violates the APA. and the Government's Trust Oblications to the

Tribe, By Allowing Burley's 'Antimajoritarian Gambit' to Succeed
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As the official charged with overseeing the United States’ government-to-government
relationship with Indian (ribes, the Secretary is both authorized and obligated to ensure that he
deals only with tribal governments that actually represent the members of their wibes. The 2011
Decision violates the IRA and abdicates the Secretary's obligation to this Tribe by recognizing a
Tribal govemment that does not represent the Tribe's members, based on a process from which
all but one of the Lineal Descendants were excluded. As a result, the 2011 Decision is unlawful,
and the APA requires this Court to set it aside. See 5 U.S.C. § 706(2)(A).

1. The Secretary. Must Ensure that a Tribe's Representatives With Whom He Dealg
Are Valid Representatives of the Tribe as a Whole, Even Under IRA § 476(h)

IRA section 476(a), enacted in 1934, permits Indian tribes to organize by adopting a-
“constitution and bylaws," which must be ratified by a majority of a tribe’s adult members at a
special election called by the Secretary. 25 U.S.C. § 476(a); see also id. § 476(c) (prescribing
election procedures). Subsection 476(h), added in 2004, clarifies that tribes also may adopt
constitutions or other governing documents "under procedures other than those specified in
[section 476]." 25 U.S.C. § 476(h) (emphasis added).

In CVMT [ and II, the Government took the position that IRA 476(h)s reference to
documents adopted outside of the IRA's procedures did not repeal the IRA's substantive
requirement that tribal governing documents must reflect the will of a majority of the tribe's adult
members [AR 000846, 000848, 000851; see also 002090-002096.). Thus, "[gloverning
documents, whether adopted under Section 476(a} or recognized under 476(h), must, therefore,
be adopted by a majority of the tribal members" [AR 000851]. This holds true whether the
document in question is a constitution or a tribal resolution [AR 000846, 000848].

Importantly, the Government also acknowledged that the Secretary has the obligation—

independent of the IRA—to "determine that he or she is dealing with a government that is
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representative of the tribe as a whole” [AR 000849 (citing Seminole Nation v. United States, 316
U.S. 286, 295-296 (1942)]). This duty arises from the United States’ trust relationship with Indian
tribes, which the Secretary is bound to honor in exercising his broad authority over federal Indian
relations [AR 000849 (citing 43 U.S.C. § 1457 and Seminole Nation, 316 U.S. at 205-290)). See
also 25 U.S.C. 8§82, 9, 13 (granting Secretary power over various aspects of Indian affairs).
“This duty to deal only with representative governments has made the majority the yardstick
against which legitimacy of tribal governments are measured" [AR 000849]. As the Government
argued, nothing in IRA § 476(h) suggests that Congress intended to modify this background
principle of Indian law, which is "fundamental to the relationship between the federal
government and a tribe” [AR 000849-000851, 002095].

The Government's interpretation of IRA § 476(h) was supported by the rules of statutory
construction and by ample statutory authority' [AR 000846-000851]. See, e.g., Seminole Nation
v. Norion, 223 F.Supp.2d 122, 138-140 (D.D.C. 2002} (DOI upheld its trust obligation by
refusing to recognize tribal elections from which members were excluded); Ransom v. Babbit,
69 F.Supp.2d 141, 151 (D.D.C. 1999) (BIA acted arbitrarily and capricionsly by recognizing a
tribal government based on a constitution it should have realized was not validly adopted);
Wheeler v. U.S. Dep't of the Interior, 811 F.2d 549, 552 (10th Cir. 1987) ("since the Department
is sometimes required to interact with tribal governments, it may need to determine which tribal

government to recognize"); Shakopee Mdewakanton Sioux (Dakota) Community v. Babbitt, 107

' The Indian Civil Rights Act ("ICRA"), 25 U.S.C. § 1301 er seg, reinforces the Government's
duty to uphold majoritarian principles. The Board has repeatedly held that, "in maintaining the
government-to-government relationship with Indian Tribes, BIA has the authority and the
responsibility to decline to recognize a tribal action where it finds that the action is tainted by a
violation of the [ICRA)" Jeffrey Alan-Wilson, Sr., 30 IBIA 241, 260 (1997) [AR 000107)
{citations omitted). Recognition of a Tribal government that excludes a majority of a Tribe's
members from citizenship, voting or other fundamental rights would deny those members equal
protection, a constitutional right guaranteed to Indian citizens by Congress. 25 U.S.C. § 1302(8).
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F.3d 667, 669-670 (8th Cir. 1997) {Secretary has authority to disapprove constitutional
amendments based on doubts about the "fundamental integrity and faimness" of tribal elections
conducted under IRA § 476(a)); Morris v. Watt, 640 F.2d 404, 414-416 (D.C. Cir. 1981)
(referenda on tribal constitution were invalid due to lack of meaningful opportunity for members
to decide fundamental questions of tribal governance).

This Court agreed with the Government in CVMT I, finding that IRA§ 476(h) did not
repeal the substantive protections afforded by the IRA, and that its reference to "governing
document[s] adopted by a tribe” must be understood as references to documents that have been
“ratified by a majority vote of the adult members.” CVMT I, 424 F.Supp.2d at 202-203. The
Court of Appeals held that, "[a)s Congress has made clear, tribal organization under the [IRA)]
must reflect majoritantan values." CVMT I, 515 F.3d at 1267-1268; accord, COHEN'S
HANDBOOK OF FEDERAL INDIAN LAW § 4.04(3)(b) n. 398 (2005 ed.) [2009 su pplement] (citing to
CVMT II). The Court of Appeals' holding is now the law of this Circuit.

2. The Government Does Not Deny Its Duty to Uphold Majoritarian Values

The 2011 Decision states that the Tribe has "chosen to avail itself of the provisions in
[IRA] § 476(h) . . . which recognizes the inherent sovereign powers of tribes 'to adopt governing
documents under procedures other than those specified [in the IRA)."™ [AR 002053.] It goes on
to state that previous DOI officials misinterpreted both 476(h) and the nature of the
Govemment's general trust obligations to the Tribe [AR 002054). According to the 2011
Decision, neither 476(h} nor any other law anthorizes the Government to intrude into the Tribe's
internal affairs by "attempting to force the Tribe to expand its citizenship" [AR 002054).

The 2011 Decision thus attempts to present the issue in this case as one of statutory
interpretation, no doubt seeking deference from this Court. See, e.g., Nat'l Cable & Telecomms.

Ass'n v. Brand X Interner Servs., 545 U.S. 967, 982 (2005) (applying Chevron deference to
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agency's change in statutory interpretation). But the 2011 Decision does not dispute the
Government's legal duty, even under 476(h), to deal only with tribal governments that actnally
represent their tribes' members.'* Instead, the Decision rests on a new finding that the Tribe's
membership is limited to five people. For example, the Decision states, "this change [of course]
is driven by a straightforward correction in the Department’s understanding of the [Tribe's]
citizenship and a different policy perspective on the Department's legal obligations in light of
those facts" [AR 002050 (emphasis added)]. "In my view, pﬁor (DO officials misapprehended
their responsibility when they: (1) took their focus off the fact that the [Tribe] was comprised
[of] five individuals, and (2) mistakenly viewed the Federal government as having particular
duties relating to individuals who were not citizens of the tribe” [AR (02053].

This new membership determination, and not a change in statutory interpretation,
distinguishes the 2011 Decision from the Government's position in CVMT I and II. In those prior
cases, the Government recognized that the Tribe had a membership of approximately 250 people
that had not yet been precisely determined, and that only after those members were specifically
identified could the Secretary know whether a governing document enjoyed majority support
[AR 000848]. Now, the Government argues that the Tribe's membership is limited to five people
and that, as a result, the five-person "General Council” has the authority to govern the Tribe and
cannot be “forced to expand its membership" [AR 002051, 002055).

3. The Undisputed Evidence Shows that the 1998 Resolution Was Not Adopted by a
Majerity of this Tribe's Members

As explained in Section IV.A of this brief, the Government's attempt to limit the Tribe to

five members is arbitrary, capricious and unlawful. The Tribe is not a terminated tribe, and

15 1f the Government does intend to argue that it can ignore the will of a tribe's members and
recognize a tribal government that consists of an unrepresentative faction, Plaintiffs welcome the

Govemnment's clarification.
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whatever membership standards may apply to terminated rancheria tribes do not apply here,
Plaintiffs submitted undisputed evidence that the membership of the Tribe consists of 242 Lineal
Descendants and their children. That evidence is corroborated by the BIA's own records, swom
testimony and legal filings that are part of the administrative record. The Government has
offered no explanation for excluding the Lineal Descendants from this Tribe, and no theory
under which it would have the authority to do so.

Because the 2011 Decisior depends entirely on the Government's erroneous membership
determination, the rest of the Decision must fall as well, including the recognition of a "General
Council” based on the 1998 Resolution that was adopted by two people. Plaintiffs' current Tribat
roster includes at least 83 members, including each of the individual Plaintiffs, who were 18
years old in 1998 and were entitled to vote on any governing document adopted then (other
members then living bave since died) [see AR 002268-002275; Affidavit of Velma Whitebear,
attached as Exhibit "2" to Plaintiffs' Motion to Supplement the Administrative Record]. Two is
not a majority of 3.

Even under the Government's view of membership, there were a minimum of four adult
members in 1998: Yakima and Melvin Dixie (the two remaining heirs of Mabel Hodge Dixie)
and Sylvia Burley and Rashel Reznor [AR 000172-000173, 000111-000114). Only two persons
signed: Yakima Dixie and Silvia Burley [AR 000179). As the Government admits in its answer,
two is not a majority of four. As a result, the 1998 Resolution is invalid on its face.'®

Plaintiffs specifically challenged the validity of the 1998 Resolution in their briefing to

the AS-IA [AR 002147-002149). But the AS-IA chose to ignore the issue entirely, again makihg

18 Purther, given the fact that Mr. Dixie was not the sole member of the Trbe in 1998, the
Government cannot assume the validity of Ms. Burley's enrollment into the Tribe. It has made
no explanation to support that enrollment. In our view, Ms. Burley was not properly admitted to
the Tribe in 1998 and was not entitled to a vote on the 1998 Resolution.

-36-



Case 1:11-cv-00160-RWR Document49  Fited 03/02/12 Page 49 of 59

his 2011 Decision arbitrary and capricious. Butte County, Cal., supra, 613 F.3d at 194; Fallon
Paiute-Shoshone Tribe, supra, 455 F. Supp. 2d at 1223-24.

Because the recognition of Burley's five-person "General Council" under the 1998
Resolution violates the JRA, the ICRA and the United States' trust duties to the Trbe, and is
unsupported by the record, the 2011 Decision is arbitrary, capricions and unlawful.

C. The Government Is Estopped from Recognizing Burley's 'Unrepresentative Faction'

In addition to violating the APA, the 2011 Decision is precluded by the final decisions of
this Court and the Court of Appeals in CVMT I and CVMT II. Those cases determined that the
Tribe was not properly organized under Ms. Burley's antimajoritarian government and that

organization must involve the entire Tribal community.

1. CVMT I and I Necessarily and Finally Decided that the Tribe Was Not

Organized Under Burley's Antimajoritarian Government

Once a court has decided an issue of law or fact necessary to its judgment, the doctrine of
issue preclusion prevents the relitigation of that issue in a subsequent proceeding involving a
party to the first case.'” Allen v. McCurry, 449 U.S. 90, 94 (1980). A prior proceeding has
preclusive effect when (1) the same issue was contested and submitted for judicial determination
In a prior case, (2) the issue was actually and necessarily decided in that case, and (3) preclusion

would not work a "basic unfaimess” to the party bound by the prior judgment. Yamaha Corp. of

'" The Government was a party to CVMT I and II. Plaintiffs were not parties to those cases, but
Yakima Dixie participated as a proposed intervenor in the CVMT I proceedings and as amicus
curiae in CVMT II. CVMT I, 424 F.Supp.2d at 198 n, 2 (stating that Chief Dixie's motion to
intervene was mooted by the court's decision dismissing Burley's claims); CVMT If, 515 F.3d at
1263. A party who would be precluded from relitigating an issue with the opposing party in the
first action is also precluded from relitigating that issue with another person, unless some special
circumstances make issue preclusion inappropriate. Yamaha, infra, 961 F.2d at 254 n.11 (citing
Restatement (Second) of Judgments § 29 {1982)). Here, both the Government and Burley had a
full and fair opportunity to litigate the issues related to Tribal organization in CVMT I and IL
E.g., CVMT I, 424 ¥.Supp.2d at 201. Thus, the fact that Plaintiffs were not parties in CVMT I and
II does not prevent the Court from giving preclusive effect to that judgment here.
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America v. United States, 561 F.2d 245, 254 (D.C. Cir. 1992). Issue preclusion applies to both
judicial actions and administrative decisions. Deerfield v. F.C.C., 992 F.2d 420, 424-428 (2d
Cir. 1993); Spawr Optical Research, Inc. v. Baldrige, 649 F. Supp. 1366, 1369 (D.D.C. 1986).

a. The 2011 Decision Addresses the Same‘ Issue Previously Raised Before
This Court

The 2011 Decision revisits a key issue that is identical to an issue already decided by this
Court. In CVMT I, the Burley Faction argued that they must be recognized as the Tribe's
government because they had adopted valid governing documents under IRA § 476(h) and the
Tribe's "inherent sovereign authority" [AR 000710 (Burley complaint)]. The Court rejected the
Burleys' claims to authority, because their documents were adopted without involving the Tribal
community. CVMT 1, 424 F.Supp.2d at 201, 203 n. 7; see also CVMT II, 515 F.3d 1267-1268.

The 2011 Decision now states that the Burley Faction established a valid government by
"avail[ing] itself of the provisions in [IRA] § 476(h)" and adopting the 1998 Resolution pursuant
to its inherent authority [AR 002053). Although the Burleys claimed in CVMT I that they had
“organized" the Tribe, and the 2011 Decision strains to avoid using that word, the issue is the
same. The Government's “switch in the verbal formula" cannot escape the binding effect of this

Court's prior decision. Starker v. United States, 602 F.2d 1341, 1345 (9th Cir. 1979).

b. This Court Actually and Necessarily Determined the Issues Addressed In

the 2011 Decision

The preclusive effect of a judgment extends to all issues "actually and necessarily
determined” in the pror litigation, including both matters explicitly addressed by the prior court
and matters that the court "must necessarily, albeit implicitly," have decided in order to reach its
judgment. Yamaha, 961 F.2d at 254, 256. Furthermore, "once an issue is raised and determined,
it is the entire issue that is precluded, not just the particular arguments raised in support of it in

the first case.” Id. at 254 (internal quotations and citations omitted) (emphasis in original).

-38-



Case 1:11-cv-00160-RWR  Document 49  Filed 03/02/12 Page 51 of 59

In CVMT I, the Burley Faction claimed that it had established a legitimate Tribal
government based on "valid, goveming documents” adopted by the Tribe. CVMT I, 424
F.Supp.2d at 201. The Burley Faction relied on documents including the 1998 Resolution and
subsequent resolutions and constitutions [AR 000713-000718]. In dismissing Burley's
complaint, the Court necessarily determined that the Burley Faction had not established a
legitimate Tribal government under any set of "valid governing documents” then in existence.
See id. at 203. Although the Court focused on Ms. Burley's constitutions rather than on the 1998
Resolution, the Government itself stated that its "refusal to recognize the [Burleys Faction’s]
tribal constitution implicitly encompasses any and all tribal governing documents” [AR 000826).

The Court's prior determinations preclude any attempt to relitigate the validity of the
Burley Faction's government, including both the particular arguments emphasized in CVMT 1,
and arguments based on the 1998 Resolution. Yamaha, 961 F.2d at 254; Seminole Nation, supra,
223 F.Supp.2d at 134, 133 n.14 (judicial finding that racial discrimination invalidated a tribal
election applied equally fo a later election not addressed in the first decision).

c. Giving Preclusive Effect to This Court's Decision Would Not Work A
‘Basic Unfairness'

Issue preclusion applies unless giving preclusive effect to a prior judgment would work
"a basic unfairness” on the party to be precluded. Yamaha, 961 F.2d at 254. Here, applying
issue preclusion would not violate any overriding public policy or cause manifest injustice. In
2009, the Government argued that another federal court should give preclusive effect to CVMT 1
and /L. In a lawsuit that Ms. Burley filed in the Eastern District of California, the Government
urged that Ms. Burley was estopped from relitigating this Court's determinations of her ciaims to
Tribal leadership [AR 001583-1584]. The court agreed, relying on CVMT I to establish that the

Tribe did not have a recognized government. California Valley Miwok Tribe v. Kempthorne, No.
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5-08-3164, *3-6 (E.D. Cal. 2009) [AR 001599]. The Govermnment cannot have it both ways.
Having relied on CVMT I in the previous litigation, it cannot claim unfairness if it is bound by
CVMT I in this case. Moreover, applying issue preciusion would prevent manifest injustice to
Plaintiffs and uphold the overriding public policy in favor of majoritarian rule. CVMT I, 424
F.Supp.2d at 202; CVMT II, 515 F.3d at 1267-1268.

D. Judicial Estoppel Bars the Government From Denving the Rights of the Tribat
Community

Judicial estoppel is a separate equitable doctrine that prevents a party from adopting one

argument to prevail in one phase of a case, and then adopting a contrary position to prevail in
another phase of that case or in another proceeding. New Hampshire v. Maine, 532 U.S. 742,
749-750 (2001) (citations omitted). The doctrine avoids inconsistent court determinations. Id. at
750-751. Judicial estoppel applies to the government as well as to private parties. See, e.g.,
Valentine-Johnson v. Roche, 386 F.3d 800, 810-812 (6th Cir. 2004).

In briefs submitted to this Court and the Court of Appeals, the Government argued that it
could not recognize the Burleys' tribal government because “the undisputed facts show that the
Burley Gove,lrnment was elected, and its governing documents adopted, by Just three people and
without the parucipation of the vast majority of the potential members of the Trbe" [AR
002097]. Three people did not represent a majority of the Tribe, because "the BIA. ha[d] records
relating to a number of other Indian families who lived or are living in Calaveras County and
who are believed to be part of the Indian community of Sheep Ranch, California” [AR 000775].
Yet the 2011 Decision takes the position that those other members have no right to a voice in
Tribal governance, and that the Burley govemment is valid [AR 002051].

The Government's new position is not only inconsistent with its prior position before this

Court; it is completely opposite. New Hampshire, 532 U.S. at 745-747, 752 (New Hampshire's
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position that the "Middle of the [Piscataqua] River" meant the low water mark on the Maine
shore was estopped by its previous litigation position that the phrase meant the middle of the
River channel). Moreover, this Court and the Court of Appeals wholeheartedly accepted the
Secretary’s prior position. CVMT II, 515 F.3d at 1267-1268. If this Court were to let the
Govermnment reverse that position now and disenfranchise the Lineal Descendants, “the risk of
inconsistent court determinations would become a reality.” New Hampshire, 532 U.S. at 755.
Moreover, Plaintiffs would suffer an unfair detriment if the Govemment were not
estopped from reversing its position. Plaintiffs have relied on the Government's prior position by
making good faith efforts to organize the entire Tribal community, cooperating with the BIA and
submitting genealogies to document their membership, all while Burley filed a series of lawsuits
and administrative appeals [AR 002138-002142]. Cf. Valentine-Johnson, 386 F.3d at 810-811.
Finally, the Government has pointed to no change in the facts or law upon which CVMT I
and /I were decided, or any "broad interest of public policy,” to justify its change in position,
See New Hampshire, 532 U.S. at 755-756. The Government claims that its change of course is
"driven by a straightforward Icorrection in the DOT’s understanding of the [_Tribe‘s] citizenship”
[AR 002050 (emphasis added)]. To paraphrase the Supreme Court in New Hampshire, "What
has changed between [2005] and today is [the Government's] interpretation of the historical
evidence." Id. at 756. Therefore, the Government is judicially estopped from reversing itself.

E. The 2011 Decision Is Procedurally Invalid Because It Violates the DOI's Own
Regulations

An agency action that does not comply with the agency's own rules and procedures

violates the APA. Oglala Sioux Tribe v. Andrus, 603 F.2d 707, 713 (8th Cir. 1979). Here, the

AS-IA violated muitiple DOI regulations by reopening issues not subject to appeal and by
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relying on ex parte communications, without giving interested parties notice or an opportunity to
comment on that information.

I. The AS-TA Violated DOI Regulations By Deciding Burley's Appeal Based on
Information Not Disclosed to Interested Parties

In an administrative appeal of a BIA action, if the deciding official intends to consider
information not contained in the record on appeal, see 25 C.F.R. § 2.21(a), the deciding official
must “notify all interested parties of the information and they shall be given not less than 10 days
to comment on the information before the appeal is decided." 25 C.F.R. § 2.21(b). See also 43
C.F.R. § 4.24 (prohibiting any decision based on material not open to inspection by all parties to
an appeal).” The AS-IA is a "deciding official” within the meaning of the regulations when he
hears an appeal on referral from the Board. 25 C.F.R. §§ 2.4(c), 2.20(f). Plaintiff Yakima Dixie
was an interested party to Ms. Burley's appeal [AR 001514, 001516, 001685].

On March 25, 2010, BIA Director Jerry Gidner and top officials in the AS-IA's office
received a letter from Ms. Burley's lobbyist, Wilson Pipestem, that outlined Ms. Burley's latest
theory of Tribal organization [AR 001997]. Even a cursory review of this letter reveals that it
formed the template for the AS-IA's decision on Ms. Burley's appeal. The letter argues that (1)
the Burley Faction and Yakima Dixie are the only members of the Tribe; (2} the Tribe is
organized under the 1998 Resolution with 2 "General Council" consisting of those five members,
and is not required to comply with the IRA; and (3) the five-person "General Council” is entitled

to make all decisions regarding Tribal membership criteria and government [AR 001997].

¥ The DOI's general procedures for administrative appeals, found in 43 C.F.R. Part 4, apply to
all appeals within the DOI, including actions of the Board or the AS-IA, except where they
conflict with the special rules for BIA appeals found in 25 CER. Part 2. 43 C.ER. § 4.1(b).
Here, neither set of reguiations would allow the AS-IA to consider information provided by a
party to the appeal in secret and without notice to other interested parties.
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The AS-IA withheld this document from the other interested parties to Ms. Burley's
appeal, in violation of 25 CER, § 2.21(b). As a result, the interested parties were denied the
opportunity to “comment on the information before the appeal [wa]s decided,” as the regulations
require. 25 C.FR. § 2.21(b). Since the AS-IA substantially adopted the letter's arguments, the
violation of the regulations is not harmless and requires the reversal of the 2011 Decision.

2. The 2011 Decision Unlawfully Addressed Issues Not Within the Jurisdiction of
the Appeal Referred by the Board

Ms. Burley's appeal to the Board, from which the 2011 Decision arose, challenged the
BIA Regional Director's 2007 Decision. The 2007 Decision did not make any determinations
about the organizational status of the Tribe, the recognition of any Tribal govemment, or the
need to involve the entire Tribal community in the organization process. The 2004 Decision,
which Ms. Burley never appealed, had already finally determined those issues [AR 000499-
0003501]. The 2005 Decision confirmed those determinations [AR 000611], and both this Court
and the Court of Appeals upheld them. The Board therefore dismissed Ms. Burley's claims to the
extent they attemnpted to relitigate those issnes. CVMT 11, 51 IBIA at 105, 120.

As the Board recognized, the 2007 Decision only raised new issues to the extent it went
beyond what was determined by the 2004 and 2005 Decisions and determined "more specifically
what BIA would do to implement those [2004 and 2005] determinations.” CVMT 111, 51 IBIA at
121 (emphasis added). Thus, the only issne properly raised by Ms. Burley's appeal was the
BIA's authority to "determin[e] who would constitute the ‘greater tribal community,’ or class of
‘putative members," and to call a "general council” meeting of those members for organizational
purposes. Id. Thatis the issue that the Board referred to the AS-IA.

The 2011 Decision, however, reaches far beyond the scope of the issue referred by the

Board and addresses issues that the Board properly dismissed: the organizational status of the
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Tribe, the recognition of the Burley government, and the participation of the entire Tribal
community in the organization process [AR 002050). The 2011 Decision also claims to define
the membership of the Tribe, an issue not even raised by Burley's appeal [AR 002049]. Because
the 2007 Decision did not raise those issues, the AS-IA tacked Jjurisdiction to decide the issues in
resolving Ms. Burley’s challenge to the 2007 Decision. See 25 C.ER. § 2.2 (defining "appeal” as
a "written request for review of an action or the inaction of an official of the [BIA]")."?

3. The 2011 Decision Overtums Final DOI Decisions That Are Not Subiect to
Appeal or Reconsideration

The AS-IA's 2011 Decision not only overturns the 2007 Decision, it effectively reverses
. the 2004 and 2005 Decisions as well. The 2011 Decision overturns each of the fundamental
tenets of the 2004 and 2005 Decisions, which this Court upheld in CVMT I: that the Tribe is not
organized, that the DO does not recognize Ms. Burley's Tribal government, and that the entire
Tribal community must participate in any Tribal organization [AR 000609-000611].

Reversal of the 2004 and 2005 Decisions was unlawful. The 2004 and 2005 Decisions
were final for the DOI and not subject to further appeal within the DOL The 2004 Decision
became final when the time for appeal expired without the filing of a notice of appeal (30 days
after receipt of notice of the administrative action). 25 CE.R. § 2.6(b); 25 C.FR. § 2.9(a). The
2005 Decision, as a decision of the Acting AS-IA, was final agency action upon its issuance. 25
C.F.R. § 2.6(c). The current AS-IA is bound by these duly adopted regulations and therefore did
not have the authority to revisit the 2004 and 2005 Decisions in the context of Burley's appeal.

See Oglala Sioux Tribe, 603 F.2d at 713 (an agency must comply with its own regulations).

1 43 C.FR. 4.318 also limits the scope of review to those issues before the reviewing official.
While 43 C.F.R. 4.318 recognizes the Secretary's inherent authority to “comect a manifest
injustice or error," this does not allow the Secretary to reopen final agency actions that have
already been subject to appeal and judicial review, nor has the Govermnment suggested that the
2004 and 2005 Decisions involved manifest injustice or error.
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4, The AS-IA Should Have Dismissed Burley's Appeal As Moot

If the AS-IA had limited his review to the issues actually presented by Ms, Burley's
appeal, it would have been proper to dismiss the appeal as moot. The 2007 Decision stated the
BIA's intention to help the Tribe identify the members of the Tribal community and bring them
together for purposes of organization [AR 001498], Since 2007, the Tribe has identified ail
members of the Tribal community, involved them in an inclusive organization process, and
drafted a Tribal constitution that establishes membership criteria [AR 002138-002142, 002265-
002275, 002297-002313). As a result, the assistance contemplated by the 2007 Decision 15 no
longer needed, and Ms. Burley's challenge to that Decision is moot.

V. CONCLUSION

The AS-IA's decision works a serious injustice by attempting to turn this Tribe over to a
rogue faction that seeks enrichment for itself at the expense of the Tribe's true membership,
including Plaintiffs and the other Lineal Descendants. Plaintiffs have worked for many years to
establish a Tribal government worthy of recognition by the United States. The AS-IA should not
be allowed to cast aside those efforts, along with the reasoned determinations of his predecessors

‘and the Courts, on spurious grounds. For the reasons set forth above and in Plaintiffs'
Complaint, the Court should grant Plaintiffs' motion for summary judgment, declare the 2011
Decision invalid, and ‘order the Government to recognize only a Tribal government that actually
represents the 242 adult members of this Tribe, including each of the individnal Plaintiffs. A

proposed Order is attached.
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L INTRODUCTION

Plaintiff conducted the oral deposition of Intervenor Yakima Dixie on June 28, 201 1, in
San Andreas, Califomia. Mr. Dixie appeared in good faith and answered all questions to the best
of his ability. But Plaintiff, knowing that Mr. Dixie suffers from serious health problems and
memory impairment, set out to create a hostile setting for the deposition that would confuse and
intimitdate Mr. Dixie. Plaintiff succeeded, and Mr. Dixie became confused at times and
inappropriately invoked the Fifth Amendment in response to certain imrelevant and haragsing
questions.

Plaintiff now seeks to compel Mr. Dixie to travel to San Diego, nearly 500 miles from his
home in Sheep Ranch, California, to 19 questions for which Plaintiffs are not satisfied with the
answer they received. Plaintiff also seeks sanctions against Mr. Dixie for his inability to answer
its questions, notwithstanding the fact that Plaintiff contributed to Mr. Dixie's confusion. The
Court should deny Plaintiff's motion.

The questions that Plaintiff wants to have Mr. Dixie answer are completely irrelevant to
the subject matter of this litigation. Additional questioning could only serve the improper
purposes of harassing Mr. Dixie or obtaining information for use in other proceedings.
Furthermore, Mr. Dixie is medically unable to travel to San Diego and is financially incapable of
making the trip or of paying Plaintiff's deposition costs, as Plaintiff has requested.

Questions 1, 2, and 15 seek information on how the Tribe does business and will not lead
to discoverable evidence ("Internal Tribal Management Questions"). Questions 3 to 14 seek
mformation on whether Mr. Dixie resigned as Tribal Chair in 1999 and will not lead to
discoverable evidence ("Resignation Questions"). Because the issues raised by Questions 3 to 14
are of absolutely no relevance to this litigation (or for that matter to the pending federal ljti gation),
Intervenors are willing to stipulate that they will not assert the validity of Mr. Dixie's 1999
resignation in this litigation. Questions 16-18 seek information regarding the attomey client
relationship; that information is privileged and will not lead to discoverable evidence (Questions
Regarding Legal Counsel"). Question 19 concerns Mr. Dixie's understanding of the legal basis for

the lawsuit. His invocation of the Fifth Amendment in response to Question 19 exemplifies his
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confusion at this point in the deposition. The answer to this question is evident in the pleadings in
this matter, and Plaintiff's inclusion of this question is pure harassment.

Plaintiff has had its opportunity to depose Mr. Dixie and to ask any relevant questions it
might have. Plaintiff is not entitled to a second chance at harassing Mr. Dixie. To the extent any
of these questions may warrant response, (which we believe they do not), Intervenors have already
offered to have Mr. Dixie respond to written deposition questions propounded by Plaintiff in order
to address any questions that Mr. Dixie did not answer fully at his deposition. Given Mr. Dixie's
medical condition, that proposal is more likely to provide satisfactory answers to Plaintiff's
questions than is another round of oral deposition questions. It is also more than fair to Plaintiff,
given the nature of the questions and Plaintiff's prior conduct.

Intervenors respectfully request that the Court deny Plaintiff's motion to compel Mr. Dixie
to appear a second time for oral deposition.

II. FACTS

Plaintiff Silvia Burley filed this action in 2008 in the name of the Tribe, seeking access to
Revenue Sharing Trust Fund ("RSTF") money that the state of California holds in trust for the
Tribe. Intervenors, as members of the Tribe's Tribal Council, intervened to oppose release of the
RSTF funds to Ms. Burley on the ground that Ms. Burley does not represent the Tribe,
Intervenors did not ask the Court to resolve the ongoing leadership dispute within the Tribe.
Instead, they pointed out that only the United States government has the authority to determine
who will be recognized as the Tribe's legitimate representative, and that the United States
currently does not recognize any Tribal authority.

The Assistant Secretary — Indian Affairs ("AS-IA") of the United States Department of the
Interior ("Department") subsequently issued a series of decisions concerning the governance of the
Tribe, beginning with a decision on December 22, 2010. The AS-IA rescinded that decision on
April 1, 2011. The AS-TA then issued a new decision on August 31, 2011, which would recognize
a Tribal government effectively controlled by Plaintiff ("August 31 Decision") (Declaration of
Matthew S. McConnell, Ex. 1.) ("McConnell Decl.") But the AS-IA stayed the August 31

Decision pending resolution of Intervenor's judicial challenge to that Decision in federal court.

R

W02-WEST:5FAR1404097661.2 INTERVENORS' OPPOSITION TO PLAINTIFF'S




R T R~ N T N SO TCRRY

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Under prior Department decisions that remain in effect, the Department does not currently
recognize any Tribat government. (McConnell Decl. Ex. 2-5.)

Plaintiff twice asked this Court to enter judgment for it based on the August 31 Decision,
notwithstanding the AS-IA's stay of that Decision. The Court twice denied Plaintiff's request,
most recently on October 21, 2011. The Court's tentative order on October 20, denying Plaintiff's
"motion for entry of judgment," made clear that the outcome of this case will depend on the
outcome of the federal litigation challenging the August 31 Decision:

This court's ruling on Plaintiff's motion for judgment on the pleadings is dependent

on the final outcome of the judicial review of the decisions by Assistant Secretary

Hawk. Therefore, the court orders that this matter remain stayed, with all previous
orders remaining in effect, pending final resolution of California Vailey Miwok

Tribe v. Salazar.

(McConnell Decl., Ex. 6.) Plaintiff nonetheless continues to pursue discovery on issues that

cannot possibly affect the outcome of this case.

I ANALYSIS

| A With the Exception of Question 19, The Questions that Plaintiff Seeks to Compel Mr.

Bixic to Answer are Not Relevant to the Subject Matter of this Action

The Code of Civil Procedure limits the scope of discovery to matters that are "relevant to
the subject matter involved in the pending action or to the determination of any motion made in
that action . . .." C.C.P. § 2017.010. The matter must also be admissible or reasonably calculated
to lead to the discovery of admissible evidence. Id. Although these limitations on discovery are
liberally construed, they are not boundless. Case law makes clear that the scope of discovery does
not extend to subjects that are not relevant to the subject matter before the court or to the plaintiffs
theory of recovery. For example, the Court of Appeal held in Shaffer v. Superior Court that the
plaintiff in a legal malpractice action was not entitled to ask deposition questions about the hourly
rate that his law firm had paid to a contract attomey working on his case. 33 Cal.App.4th 993,
1000-1002 (2d. Dist. 1995). The firm's costs or profit margin simply were not relevant to the
question before the court, which was whether the fees that the firm charged were unconscionable

in light of their market value. /4. Similarly, in Snell v. Superior Court, the court found that a
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medical malpractice plaintiff was not entitled to discover whether a hospital required its doctors to
carry malpractice insurance. 158 Cal.App.3d 44, 50-51 (3d. Dist. 1984). That information was
not relevant to plaintiff's theory of liability, which was that the hospital had been negligent in its
screening and admission of doctors. Id.

The subject matter of this litigation is the California Gambling Control Commission's
("Commission") release of Revenue Sharing Trust Fund money (the "Funds") owed to the Tribe.
All parties agree that the Commission must release the Funds once the legitimate govemning body
of the Tribe is properly identified. But Plaintiff contends that the Commission must release the
Funds fo Ms. Burley because she represents the govemment of the Tribe. The Commission and
Intervenors dispute that Ms. Burley represents the Tribe and that she is entitled to the Funds.

As the Court has already recognized, the Secretary of the Interior has the exclusive power
to recognize a Tribal government. See 25 U.S.C. § 2 (giving the Secretary of the Interior power
over "all Indian affairs and [] all matters arising out of Indian relations"). Therefore, the central
question in this case becomes, "Does the Department recognize Silvia Burley as the government of
the Tribe?" The relief that Plaintiff seeks depends entirely on that question.

The scope of Plaintiff's discovery efforts must be evaluated in light of the subject matter
before the Court and the limitations on the Court's jurisdiction. Issues not relevant to that subject
or to Plaintiff's theory of recovery are not proper subjects of discovery. Shaffer, 33 Cal.App.4th at
1000-1002; Srell, 158 Cal.App.3d at 50-51. In its motion to compel, Plaintiff has not identified
any question that is relevant to the release of the Funds or to whether the Department currently
recognizes Ms. Burley as the Tribal government. With the exception of Question 19 which is
addressed fully in the filings of this case and which merits no response by Mr. Dixie, the questions
that Plaintiff seeks to have Mr. Dixie answer all relate to matters that are not before the Court and

that have no bearing on the outcome of this case.

1. Mr. Everone's Invelvement With the Tribe Has No Bearing on Ms. Burley's

Status or Entitlement to th'e Funds

In its motion to compel, Plaintiff complains that Mr. Dixie "refused to answer any

questions at his deposition about his relationship with {Chadd] Everone.” (Plaintiffs Statement of

4.
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Disputed Questions and Answers p. 3.) The point of the Intemal Tribal Management Questions,
as Plaintiff freely admits, is to corroborate its theory that Everone is "using [Mr.] Dixie to try and
take over the Tribe, so that he and his investors can build a gambling casino through sic] the
name of the Tribe." (Plaintiff's Statement of Disputed Questions and Answers p. 2.) Aspart of
this theory, Plaintiff alleges that Mr. Everone improperly persuaded Mr. Dixie in 1999 to say that
he had not resigned as Tribal Chairman.

Plaintiff's conspiracy theory lacks any relevance to the subject matter of this action. No
matter what evidence Plaintiff does or does not uncover regarding Mr. Everone's role with the
Tribe, it will not shed any light on whom the BIA cuently recognizes as a Tribal authority. It
will not have any eifect on Plaintiff's claim to the Funds. Thus, neither the Tribe's nor Mr. Dixie's
relationship with Mr. Everone is a proper subject of discovery.

2. Iribal L.eadership in 1999 Is Not Relevant to Whom the Department

Recognizes as a Tribal Government Today

The bulk of Plaintiff's request concerns the Resignation Questions. Even if Plaintiff could
somehow show that Mr. Dixie's 1999 resignation as Tribal Chairman was valid, that would not in
any way support the claim that that the BIA recognizes Ms. Burley as a Tribal authority today.

The BIA did recognize Ms. Burley as a Tribal representative, starting in 1999, but it subsequently
repudiated that position based on evidence showing that Ms. Burley's purported government was
adopted without the participation or consent of the Tribal community. The BIA has issued
multiple decisions since 1999 stating that it does not recognize Ms. Burley's purported government
and 1n fact does not recognize any governing body for the Tribe. (McConnell Decl., Ex. 2-5.) The
federal courts have rejected Ms. Burley's challenges to those decisions. California Valley Miwok
Tribe v. USA, 424 F.Supp.2d 197 (D.D.C. Mar. 31, 2006), affirmed, 515 F.3d 1262 (D.C. Cir.
2008), rehearing en banc denied. The AS-1A's August 31 Decision does not rescind those prior
decisions, and they remain in effect. (McConnell Decl., Ex. 1.) Thus, whether or not Mr. Dixie

resigned in 1999 has no bearing on Ms. Burley’s claim to the Funds.

_5-
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3. This Is Not the Proper Foram for Plaintiff's Arguments Aboui Tribal

Leadership ,
The AS-IA's August 31 Decision would recognize a Tribal governing body that is

controlled by Ms. Burley and her daughters, but the Decision has prospective effect only, and the
AS-IA has stayed the Decision pending judicial review. Therefore, previous decisions remain in
effect, and the current state of affairs is that the BIA does not recognize Ms. Burley's purported
Trbal government. No amount of questioning or argument, nor any answers Mr. Dixie may give
to the Resignation Questions can change that reality. That is precisely why the Court has stayed
this action pending judicial review of the August 31 Decision. (Tentative Order Denying
Plaintiff's Motion for Entry of Judgment, p. 2.) Accordingly, the Court should deny Plaintiff's
motion to compel on the basis of relevance alone. C.C.P. § 2017.010 (limiting the scope of

discovery to the subject matter of the "pending action").

4, Plaintiff Improperly Seeks Answers Protected By The Attornev-Client

Privilege
Questions 16-18 seek to elicit testimony regarding the representation of Mr. Yakima and

Intervenors. Not only are these questions entirely irrelevant, but they necessarily implicate the

attorney-client privilege.

B. Mr. Dixie Has Already Answered Plaintiff's Questions to the Best of His Ability

Even if Plaintif's questions were otherwise proper, Plaintiff would would not be entitled to
have Mr. Dixie appear and answer the questions again. Mr. Dixie has already appeared in good
faith and answered the questions to the best of his ability, taking into account the state of his
health and Plaintiff's improper efforts to intimidate Mr. Dixie. It is true that Mr. Dixie
inappropriately asserted the Fifth Amendment in response to some of Plaintiff's questions. But the
record shows that Mr. Dixie was simply confused by the questions or unable to remember the
events in question, not that he acted in bad faith or without substantial justification,

Mr. Dixie is an elderly man who is in poor health. He was the victim of a near-fatal assault
in 2002 that left him with serious head injuries and memory impairment, as Mr. Dixie explained to

Plaintiff's counsel during the deposition: "You have to bear with me. ... Iwas badly injured, I

-6-
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had my head opened, busted open. It is kind of hard for me, a little bit . . . to remember, to g0
down here." (Dixie Deposition Transcript 35:23 ~36:3.} Stressful circumstances exacerbate his
condition and can cause him to become confused and disoriented. (McConnel] Decl., Ex. 7.)
Knowing Mr. Dixie's condition full well, Plaintiff created a hostile and difficult deposition
environment for Mr. Dixie. Plaintiff's counsel insisted that not only Plaintiff but also her husband,
James "Tiger" Paulk (2 non-party), be present at the deposition. When Intervenors' counsel
objected to Mr. Paulk’s presence, Plaintiff's counsel claimed that Mr. Paulk was his "paralegal.”
Plaintiff's counsel later told Mr. Dixie, in response to a question about Mr. Paulk's presence, "He is
my designated paralegal. That is all you need to know." (Dixie Deposition Transcript, 67:1 1-12)
The hostile presence of Mr. Paulk at the table, combined with the inherent stress of the
deposition setting, predictably combined to exacerbate Mr. Dixie's memory problems and
confusion. Despite the difficult conditions, Mr. Dixie made a good faith effort to answer
Plaintiff's questions. It was only after repeated questions regarding the same irrelevant topic that

Mr. Dixie became confused and invoked the Fifth Amendment. The following condensed excerpt

from Mr. Dixie's deposition illustrates this pattern.

Q. Mr. Dixie, when you say that you are the hereditary chief . . . when did you first

make that assertion?
A. Oh, boy. It has been years and years ago. That is even before my mom died,

Q. Ok. So at the time that you met Mr. Everone did you tell him that . . . you had
the right fo be the chairperson because you were the hereditary chief?

A. Tdon't recall.

Q. Did you ever . . . tell Ms. Burley that it didn't matter about the forged document
you were the hereditary chief anyway.

A. Idobelieve that I only talked to her just once when she came up to the
rancheria.

Q. Did you ever write her a letter, or communicate to her in any way after you first
discovered what you believed to be a forged resignation?
A. Not that I know of.

Q. Okay. Why didn't you communicate with her when you first discovered what

you believed to be a forged resignation.
A. Will you repeat that again, please.

e
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Q. ... Whydidn't you talk to Ms. Burley when you first discovered what you

believed to be a forged resignation?
A. Istill don't understand the question.

Q. You said that you didn't talk to Ms. Burley after you discovered that your
resignation was forged?
A. Idon't know.

Q. So, youare not sure whether you talked to Ms. Burley when you first
discovered that your resignation was forged?
A. It might have been afterwards.

Q Yes. So then did you speak to Ms. Burley about that some time afierwards?

A I am too sure if I did or not.

Q Did you arrange to have a letter sent to her to tell her that you objected to what
you believe to be a forged resignation?
A. No.

Q Did you ever tell Ms. Burley that you were the heredity [sic] chief and it didn't
make any difference whether your resignation was forged . . . ?
A. Idon't recollect on that one.

d N Okay. So is it correct that some time later on through the years, you first began
to tell Ms. Burley that you were the heredity [sic] chief?

A I don't recollect.

Q. Do you believe that Mr. Everone made this up, fabricated this for you? And
you started to say that you are the heredity {sic] chief?
A. Idon't know why he would.

d . ... Isit correct that when you first discovered that your resignation was forged,
that you said nothing to Ms. Burley about you being the heredity [sic] chief?

MR. FREEMAN: Objection. Asked and answered.

Q. Is that true?
A. Ido believe that the attorney here objected on that one.

MR. FREEMAN: You can answer that question. Do you want to have it reread?
THE WITNESS: Again, [ want to stand on the Fifth Amendment.

d . The only thing that you said was that the resignation was a forgery, correct?
A Again, I will stand on the Fifth Amendment.

Q. And the communications to Ms. Burley about this resignation being a forgery,

was actually created by Mr. Everone. Is that right?
A. Again, [ am going to stand on the Fifth.

(Dixie Deposition Transcript, 45:8 — 51:20.)

8-
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As the transcript shows, Mr. Dixie understandably became confused by Plaintiff's
repetitive and ambiguous questions. As Infervenors' counsel explained to Plaintiff's counsel
during the deposition, Mr. Dixie apparently feared that he could be liable for perjury if he
answered these confusing questions incorrectly. (Dixie Deposition Transcript 38:2-10.) Thus,

Mr. Dixie's invocation of the Fifth Amendment is best understood not as 2 claim of the privilege
against self-incrimination, but as a statement that he did not understand Plaintiff's questions or did
not know the answers. For example, Plaintiff's counsel asked Mr. Dixie during the deposition, "So
— if the BIA recognizes the tribe down the Valley, California Valley Miwok Tribe, then you would
agree that they are entitled to the money from the commission, is that right?" Intervenors' counsel
objected that the question was ambiguous, vague, compound and confusing, and asked Mr. Dixie,
"Do you understand the question?" Mr. Dixie answered, "No. Iam going to stand on the Fifth
Amendment." (Dixie Deposition Transcript 112:6 - 113:15.)

Under the circumstances, Mr. Dixie's invocation of the Fifth Amendment did not result in
any prejudice to Plaintiff. Plaintiff's counsel had ample opportunity to restate the questions and in
fact did ask the same questions over and over in a variety of ways. (Declaration of Manuel
Comales, Jr., Ex. 1, pp. 1-5.) Itis clear from Mr. Dixie's responses that he did not know or did not
remember the answers to the questions, as shown in the extended deposition excerpt reproduced
above. Giving Plaintiff a second chance to ask Mr. Dixie the same questions would serve no

purpose.
C.  The Burden of Further Deposition Testimony Clearly Qutweighs the Likelihood that

Plaintiff Will Discover Admissible Evidence

The Code of Civil Procedure requires that the court "sha/! limit the scope of discovery if it
determines that the burden, expense, or intrusiveness of that discovery clearly outweighs the
likelihood that the information sought will lead to the discovery of admissible evidence. C.C.P.

§ 2017.020(2) (emphasis added). To be admissible, evidence must be relevant. Cal. Evid. Code
§ 350. Here, the heavy burden of discovery that Plaintiff seeks to impose on Mr. Dixie clearly

outweighs the negligible possibility that Plaintiff's questions will lead to discovery of relevant,

admissible evidence.
9
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First, granting Plaintiff's motion to compel would force Mr. Dixie to submit to another
stressful and harassing round of hostile questions. This is a serious hardship given Mr. Dixie's
medical condition. (McConnell Decl., Ex. 7.} The Court must weigh this burden in combination
with the other burdens imposed by Plaintiff's request. C.C.P. § 2017.020(a).

Second, forcing Mr. Dixie to answer Plaintiff's questions would be excessively intrusive
and burdensome, because Plaintiff seeks to use the questions to delve into private business
relations between Mr. Dixie and Mr. Everone that have nothing to do with this litigation. (See,
e.g., Dixie Deposition Transcript 53:7 - 57:5, 100:14 - 105:4.) These issues are protected by a
constitutional right to privacy, which extends to a person's confidential financial affairs. Valley
Bank of Nevada v. Superior Court, 15 Cal.3d 652, 656 (1975). When the right to privacy is
involved, it is not enough to show that the information is relevant; the party seeking discovery
must demonstrate a compelling need for the information that outweighs the right fo privacy. Lantz
v. Superior Court, 28 Cal. App.4th 1839, 1853-1854, 1857 (5th App. Dist. 1994). If the court finds
that disclosure 1s necessary, it should be kept to the minimum necessary. Id. at 1855.

The heavy burdens that Plaintiff seeks to impose on Mr. Dixie are not balanced by any
significant interest in obtaining relevant, admissible evidence, much less the compelling need
required by Lantz. As explained above, Plaintiff seeks to force Mr. Dixie to answer questions that
have no relevance to the matters before this Court. None of the Internal Tribal Management
Questions, the Resignation Questions or the Legal Counsel Question have any bearing on Ms.
Burley's claim to the Funds. Even assuming, for the sake of argument, that Plaintiff could show
that Mr. Dixie resigned in 1999, Plaintiff would not be entitled to the relief that it seeks, because
the United States does not currently recognize Plaintiff as any kind of Tribal government.

D. The Discovery Method that Plaintiff Seeks to Use Is Unduly Burdensome and

Expensive and Should Be Limited

Assuming, for the purpose of argument only, that further discovery on these questions is

warranted, the Code of Civil Procedure also requires the courts to restrict the use of particufar

discovery methods under certain circumstances:

-10-
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The court shall restrict the frequency or extent of use of a discovery method if it
determines either of the following:

(1) The discovery sought is unreasonably cumulative or duplicative, or is
obtainable from some other source that is more convenient, less burdensome, or

less expensive.

(2) The selected method of discovery is unduly burdensome or expensive, taking
into account the needs of the case, the amount in controversy, and the importance

of the issues at stake in the litigation.

C.C.P. § 2019.030(a) (emphasis added).

Here, Plaintiff's proposed use of the oral deposition method of discovery is unduly
burdensome and expensive, taking into account the needs of the litigation and the issues at stake.
See C.C.P. § 2019.030(2)(2). In addition, the proposed discovery is obtainable from another
source that is more convenient, less burdensome and less expensive for all parties. See C.C.P. .

§ 2019.030(a)(1). Intervenors have already offered to have Mr. Dixie provide written responses to
follow-up questions propounded by Plaintiff, including any unanswered deposition questions.
(McConnell Decl. Ex. 8.) The Code of Civil Procedure explicitly authorizes this method of
deposition testimony. C.C.P. § 2028.010.

Given Mr. Dixie's health problems and memory impairment, and the fact that the
oral deposition setting exacerbates these problems, written questions are much more likely to
provide Plaintiff with the information it seeks than is another round of oral deposition questions.
This method also would avoid the excessive burden of forcing Mr. Dixie to travel nearly 500 miles
to San Diego for a second day of oral testimony. If the Court allows further discovery on these
questions, which we believe is not warranted, the Court should at a minimum restrict Plaintiff's
further use of the oral deposition method with respect to Mr. Dixie and order Plaintiff to submiit
written deposition questions instead. See Greyhound Corp. v. Superior Court, 56 Cal.2d 355, 382
(1961) (holding that in discovery disputes the court's discretion can be properly exercised by

ordering disclosure in another form than that requested, rather than simply by denying or granting

the discovery request en foto).

-11-
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E. Intervenors Are Willing to Stipulate That They Will Not Assert the Validity of the

1999 Resignation In This Litication

As explained above, the validity of Mr. Dixie's 1999 resi gnation as Tribal Chairman has no
relevance to this action. Consistent with our view that the 1999 resignation is of absolutely no
relevance to this litigation (or for that matter to the pending federal litigation), Intervenors are
willing to stipulate that they will not assert the validity of Mr. Dixie's 1999 resignation in this
litigation. Such a stipulation would completely eliminate any possible prejudice to Plaintiff from
M. Dixie's failure to answer the both the Intemal Tribal Management and Resignation Questions,
and it would avoid the need for either party to incur additional expense or inconvenience for the

sake of discovery on these questions.

F. Summary of the Questions and Why the Motion Shouid be Denied

Questions 1, 2, and 15 are about Mr. Everone. They are all imrelevant and the testimony
demonstrates Mr. Dixie's confusion. Moreover, number 1 is answered at 64 1-65:3, number 2 is
answered at 16:19-25 and 20:23-25, and number 3 is answered at 98:4-101:18.

Questions 3 through 14 are about Mr, Dixie's purported resignation and whether it was a
forgery. These questions are all irrelevant, particularly given Intervenors willingness to agree not
to raise this claim within this litigation. Number 3 is also compound and ambiguous. Number 4
refers to the wrong cite. A review of the transeript shows Mr. Dixie's confusion, See 31 124-33:9,
Number 5 is compound and vague. In addition, Mr. Dixie answers the question at 34:4-15.
Numbers 6 and 7 show confusion at 34:18-36:12. Number 8 is compound and the question is
clearly answered at 40:4-41:2. Number 9 is answered at 31:24-32:9 and 33:15-16. Number 11 is
argumentative. Numbers 12, 13 and 14 are confusing as shown at 51:25-53:22.

Numbers 16 to 18 each seek to elicit information about the legal representation of Mr,
Dixie. They are all irrelevant and a violation of the attorney-client privilege. For number 16, see
98:4-101:18, which demonstrates the badgering and repetitive questioning that Mr. Dixie was

subjected to.

Number 19 improperly seeks a legal conclusion from a lay witness. Moreover, Mr. Dixie

answered the question at 110:3-19,
-12-
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Thus, a careful review of the questions for which Plaintiff seeks to compel further
testimony are not only entirely irrelevant, but in many cases were answered in other places in the
deposition. It is both surprising and disturbing that Plaintiff would seek to compel further
testimony and request sanctions for questions which were in fact answered elsewhere in the

deposition.

G. Plaintiff's Request for Sanctions Should be Denied

Plaintiff asks the Court to take two punitive actions against Mr. Dixie. First, it asks that
Mr. Dixie be forced to travel nearly 500 miles to San Diego, at his own expense, to answer a
second round of deposition questions. Second, Plaintiff asks the Court to award it monetary

sanctions against Mr. Dixie. Both requests should be denied.

1. Any Sanctions Would Be Unjust Under ihe Circumstances

Sanctions are not warranted because Mr. Dixie's conduct in responding to Plaintiffs
deposition was substantially justified. See C.C.P. §§ 2023.010, 2025.430(f). He made a good
faith effort to answer Plaintiff's questions, considered in light of his memory impairment and
cognitive difficulties, and Plaintiff's own efforts to cfeate a hostile deposition environment,

In addition, Mr. Dixie is in poor health, as explained above, and he cannot travel long
distances. (McConnell Decl., Ex. 7.) That is why his initial deposition was held in San Andreas,
near his home in Sheep Ranch. Forcing Mr. Dixie to travel to San Diego would only exacerbate
the conditions that led to his inability to answer Plaintiff's questions in the first place. Mr. Dixie
also lacks the financial resources fo travel to San Diego at his own expense or to pay the sanctions
requested by Plaintiff. For these reasons, imposing sanctions on Mr. Dixie would be unjust under
the circumstances. See C.C.P. § 2025.480(f).

Therefore, even if the Court finds that Mr. Dixie should answer additional deposition

questions, the deposition should take place in San Andreas or some other location equally close to

Sheep Ranch and should be at Plaintiff's expense.

2. Dismissal Is Not an Appropriate Sanetion

Plaintiff also suggests that Intervenors' Complaint in Intervention should be dismissed if

Mr. Dixie persists in not answering its irrelevant questions regarding his relationship with Mr.

-13-
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Everone. Dismissal would be inconsistent with the purpose of discovery sanctions, which "is not
to provide a weapon for punishment, forfeiture, and the avoidance of a trial, but fo prevent abuse
of the discovery process and correct the problem presented.” Parker v. Wolters Khawer US., Inc.,
149 Cal.App.4th 285, 301 (2d. App. Dist. 2007) (quotations omitted). Sanctions should not
exceed what is required to protect the interests of the party denied discovery. Id. Thus, where a
party is not prejudiced by a deponent's failure to submit to deposition questions, terminating
sanctions are not appropriate. See id. at 301-302.

Here, Plaintiff is not prejudiced because Mr. Dixie has answered the questions to the best
of his ability, and the questions have no bearing on Plaintiff's ability to resolve this litigation or
obtain the relief it seeks. In fact, the Court has already granted Plaintiff's motion for judgment on
the pleadings, which necessarily implies that no evidence Plaintiff could uncover would be
relevant to the outcome of the case.

IV. CONCLUSION

Plaintiff seeks to compel Mr. Dixie to answer questions that have no possibie
bearing on the subject matter of this litigation or on the relief that Plaintiff seeks. Neither the
validity of Mr. Dixie's 1999 resignation nor Mr. Everone's role with the Tribe has any bearing on
Plaintiff's claim to the Funds. Plaintiffs are not entitled to inquire into the attorney client
relationship. As to Question 19, the answer is self evident and further discovery 1s not warranted.
Therefore the Court should deny Plaintiff's motion based on relevance alone.

Furthermore, the burden of a second oral deposition would far outweigh Plaintiff's
interest in obtaining the information it seeks. Mr. Dixie has already made a good faith effort to
answer Plaintiff's questions, taking into account his health problems and memory impairment. But
if the Court nonetheless finds that Plaintiff is entitled to further discovery on these issues, it should
order Plaintiff to propound written deposition questions to Mr. Dixie. Alternatively, Intervenors
are willing to stipulate that they will not argue the validity of Mr. Dixie's alleged 1999 resignation
in this litigation. Either of those solutions would eliminate any possible prejudice to Plaintiff and

avoid the unnecessary waste of additional time, money and resources on irrelevant discovery

proceedings.
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Finally, the Court should deny Plaintiff's request for sanctions and its demand that

Mr. Dixie to travel to San Diego at his own expense to provide additional deposition testimony.

Mr. Dixie's deposition conduct was substantially justified in light of all the circumstances. Mr.

Dixie also is indigent and in poor health and cannot travel such long distances. Thus, even if the

Court requires Mr. Dixie to submit to additional oral deposition questions, it should order Plaintiff

to conduct the deposition in San Andreas or another location equally close to Mr. Dixie's home, at

Plaintiff's own expense.

Dated: November 4, 2011

SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

WS LD)

)‘;"ft

By
b MATIHEW s, MCCONNELL

Attorneys for INTERVENORS
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Angost4. 2005

f o M Syivia Burley
19601 Lscondido Place
Stockton. California 93121

Yakima Dixie

.00, Box 41

11178 Sheep Ranch Road
Sheep Ranch, Caiifornia 95250

5 Re: Revenue Shaning Trust Fund {(RSTF) Distributians

¢ Pear Ms. Burlex and Mr. Dixie:

This is to notity you that the Califernia Gambling Control Commission will notrelease the
current. RSTT quarterly distriBution to tfie California Valley Miwok Tribe far the quarier ending
June 30, 2005; andrany subsequenrdisiritredons: This action is based on information recentiy
received (ram the Bureau of Indian Affairs 1 31A) regarding the fact that the California Vallew
Miwok Tribe (the Tribe) does not have a recopmzed tribal povemment. nor o reeognized tribal
chaimperson and that. bascd on the vrganizational governmenm siates of the Trihe. the BIA has
taken action to suspend Contract No. CTIS1T62802 (FY 05 06 Mature Status — Aid o Trihal
Govemnment Program). pursuant to PL 93-638. We reter vou to the [ollowing correspondence

{copics enclosed )

March 26. 2004 [etter from Dale Risting. §r. (Biariv Syvivia Burlev. copy to Yakima Disie

February i1, 2005 Jetter from the Deparunent of Interior, Acting Assistant Secretary - Indian
Atlairs. Michaet . Olson e Yukima B Dixie. copy o Syvivia Buriey

Jula 192005 tetter from Janice L. Whipple-DeRina. (BIA) 10 Sylvia Burley. capy 1o Yakima

[Jixic

These letters refleet, among other things, a long-standing effort 10 encourage the tribe 1 orpanize
itsell and establish fribal leadership. Puring the past year W 18 nenths. the Commission has
made quarterly distributions and directed them o Ms, Burley, because she continued 1o be
recoghized as the chairperson (3 2604 letter’ or person of authority within the iribe (2 1 03
letters with whom the BIA vonducted business. Fhe July 19, 2003 letter. however, reflects the
RIA s decision that the lack of a recognized Irjbal gy ernment or leadership now causes it
sutlicient concern that it must suxpend the abeye reterenced PL 932-638 cortracs hnorder to




0579

i " sateguard federat funds and unil such thne as the tribes Becomes formally organized anda
" ribaf government is re-established.”

This most recent action and (he pusition ol the BIA regarding tribal leadership and organization

Jeave us with no wliernative, but o withhold funds vmil such time as there exists sufficient tribal
government organization and leadership o aitow the BlA o conduct government-ie-govarpment
refatiang with the tribe - either throuh a recognized tribal chair or representaive,

We 1ake this action pursuant to our RSTF trusiee responsibilities under Section 4.3.2. )1 ot the
Teibal-Site Gaming Compact {the Compacti. In taking this actiun, we wantio be clear that
there is no question af the tibe’s cligibiliny 10 receive RSTE Jistributions, and thut we have
neither authority uver por responsibility for the composition of tribal yovernment or leadership,
Hawever, we believe that our trustee staus under the Conpact demands thal we ensure the

RS [F diswibutivus go to the Frbe o the benctit ol the Tribe and not mereiy 1o an individual
arember. W have nat reeeived any direciion i this regard from the BR&. burin situations
ipvetving trihal {cadership disputes and or tribal organizaional preblems. we ke our lead fron
tfie actions and pasitions ol the BIA - We wke no position regarding the future Farm of wribal
gavernment, nor the selection of tribal leadership. W look forward 0 being able to make
distributions as soon as the Tribe's Ieadership and vrganizatonal sius is resolved to 3 degree
suificien 1o allow the BIA 10 resume government-io-covemnaient relfalions.

Disiributions from the RSTE will remain in the fund until such Hme as the current situation is

resolved. and the Commission is notified vl resolution. at which tinie withheld distributions witl

be forwarded to the Tribe with appropriate accrued interest,

If vou have any quesions, please do not hesilale o contact me.

Sineerely.

Cyrus §. Rickards
Chiet Counsel

(e Peter (lick







od States Department of the Interior

g

BUREALU OF INDIAN AFFAIRS
Central Cabiformia Agency
&9} Capital Mall, Suite 8500
Saeratpenta, UA 5814

JUL 1 ¢ 2605

Cevtified Mal No., 7003 1480 0005 3923 6359
Retirn Receipt Reguested

Mo Silvin Burley
10601 Escondido Place
Stockion, California 93217

Prear Afs. Burley:

Inn peeordance with 23 CFR 9006 Definitions — [ndian Tribe means any Indian Trbe.
nond, nation. or other organized group, or community, including pueblos, ranchenas,
colontes and any Alaska Native Village, or regional or village corporation as defined in
or eskiblished purseant 1o the Alasky Native Claims Settfement Act, whici is recognized
as eligible for the special progranzs and services provided by the United States to Indians
hecause of their status as Indians,

Iy light of correspondence addressed to Mr. Yakima XK. Dixie dated February 11, 2065
(capy enclosed) and signed by Mr. Michac! 3. Olsen, Principal Deputy. Aciing Assistant
Seerctary - Indiwn Affuirs, it states in part that the Burepu of Indian Aflzirs does not
recogmize any tribal govemment, and therefore, cannet defer 10 any tribal dispute
resolution process at this time.

Therviore, bascd on the above and in accordance witlr Titie I - Indian Self-Determination
Aci. See. 162, (a)1) The Secreary is directed, upon the requests of any Indian Tribe by
tribal resolution, to enter into a self-determination contract or-contracts with a tribal
organization to plan, cenduct, and administer programs or portions thereof] including

sonsiuclion programs -~

Whereas there is norecognized tribal government-with which-to-take- action-on-hehalf of
the kriberor to sustain a government to government relationship with, we must take
appropriate action to safeguard federal funds and until such time as the inbe becomes
formally organized and a tribal government is re-established, the following modification

is issued,
Encloscd for vour information is Modification No, Fourteen {14} to Contract No.

CTI51T62802 (FY 05/06 Mature Slatus — Aid to Tribal Government Program). This
modification suspends the current coniract in it entirely effective February 11, 2003,

AL

e

i
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Steuld you huve any questions regarding the above, please feel fres [0 comtact me at
(B1R)Y 9306-3742,

7
Sincerely /

a'!./
/,,::;«’ e
( ,/,,‘,/44 g /

L, Whipple- Di’” mf(
A« ‘u'dmg Official

/.

cor M. Yakima K. Dixie, ¢/o Chad Everone
Pacific Regionnt Director
Regional Solicitor, Pacific Southwaest

Debora G. Lodher, Esq,
' Assistant United States Adtorney
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CONTRART OROER MO INITEM DA,
9. THE ABQVE HUMBERED CONTRACTIORDER IS MODIFIED TO BEFLECT THE ADWINIBTHATIVE CHANGES (tuch as canges in
b ] o St fle0, Bpgvnd diOR ditle, elo} SET FORTHINITEM 14, PURSUANT, TO THE ATUHORITY OF FAR 43,303() ‘
s C. THIS SUPPLEMENTAL AGREENMZHNT 1S ENTERED IMTO PURSUANT TO AUTHORITY OF-

T

TR T oTER (aptdy type B spdiizaben arad authariy]

X Public Law 638
MPORTANT: Contraclor _X_is aol __is raquired to sign this documenl and ratuin NIA copy Lo tha issuing oifico.
LESCRIPTION OF AMENDMENTHIODIFICATION {argamired by YOF rcion beidiags, Intluging soRcolonicontian U Manes whore leasn e i
dification No. Fourteen {14) lo Contract No. _CTJS1T62802 (FY.05/06 Mafure Status — Aid to Tribal
weiment Proaram)_is issued {o make the following change(s):

. The contract is hereby suspended in its entirety effective Feb. 11, 2005.,.dus to the tribe no longer having a
tribal government with which to sustain an effective government lo gavernment relationship.

3
i
1
1
;
1 ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED AND IN FULL FORCE AND EFFEGT.
2 prenste hoio, off terns and ondiions,af Ine, does vt pefrmpved i Hiem 94, 00 304, e bunsiofore chyngeo, rminalns, urchanged and o) 2
e AND 7%‘115 OF SIGHER (T-,poc or ;:m} s S 16A, mu;ﬁq mfg%: coxrmrémié o;r:ré! " .'('r':: b
/mﬁ?{ﬁfﬂipm&_ ePiyga, Auird_in
BlA-20 1-00 QJ
% CCNTRACTOR/OFFEROR 16C. DATE SIGNED / 168. UNI—T?S*Y A }W o
040140+ $
{Sianahre of persan guttorzed o siend k ]

SER01.752.0070
T editfen vrumenble /
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LUinited States Department of the Interior

BUREAUOF INDIAN AFFAINSG
Crntval Cefffemie Azengy
430 Cxpital Mall Soile 2300
Sacmomenio, CA 35342710

DEC 14 72107

CERTIFIED MAIL N0, 70012510 0003 4454 1906
RETURN FECE®PT REQUESTED

Silvie Burley
10601 Trcondido Place
Siockton, Califormin 935212

Trezar Ms. Burley:

In accordance with 25 CFR Part 200.6, Subpzzt 8, Definitions, we are reluwwing your
zpplication to contrack FY 2008 {imding firom the Buremu of Indian Affdrs, under 8.0
93-638, as amended ag it does not meet the defindtion stated below:

*Trihal Organizadion means the recogalzed poverning boudy of any Indian tribe;
any legally ostublished organization of Indizas which is contrelled, sanctioved, or
chartered by sach goveming body or which is democratically clecied by the adutt
members of the Indian community to be served by such orgznization and which
included the maximum pasticipation of Indizns in 20} phases of its activities:
proviged, that | in agy cese where 2 coatract is [et or a grant made to 2n
organization (o perfoms services benetiting more than one Indinn inibe, the
apprval of cach such Indian tribe shail be a prerequisite 1o the leting or mnlong
of such contract of arane ™

Under thie Part, cosideration io coniract fderal fimds 1o operszo Buresy of Indian
authorized programs vAll anly be given to an applicetion submiticd by fedegally
recognived tabe with o recopaized governing body. The Department of the Interiar does
not recognize (bat the Cadifornis Valley Miwek Tribe has a govering body. The District
Count for the District of Columbia hus upheld that determination, California Vailev
Misvok Tribe v. United States, 424 F Supp. 2d 197 (D.C.D.C. 2006). That decision s
now on gppeal,

Baczuse we do not recognize any cosreut governig zhody for the California Valley
Miwok Tribs, we nre unable to accept the praposal for the above stated reason, We are
bereby returnig the proposal

- " e T m——— [ R ——
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Shounld you wish 10 appeal aoy pattion of this letter, you are advised that you mey do so
by couiphlying with ths following:

Thig decisist may be appealed to the Reginnz! Director, Pasific Regional Ofﬁcze, Bursay
of Indj=n AdTairs, 2800 Cortage Way, W-2820), Szcromento, California 93825, In
accordaree with the rcguh ions in 25 CER Pers 2 {ropy & ‘"IBS:J), your nRice of eppaal
muzt bz led in vz office within 36 days of the d=a you roceive this decision. The dars
of fling your =ofize of spp=al is the dae 11 is posamzrted or the date it s fiecpanclly
culivered to fins oflice. Your notics of sppeat. murst include you name, address and
wlephone: oueber. 1 should cleerly idamify the decision 10 be appesicd. If possible
sirsch a copy ofihe decisior. The potice of appeal and the anvelope which it §s mailed,
should be clearly lzbeied “NOTICE OF APPEAL." The notice of. 2ppeal must list the
azmes nod eddresses of the Intarested priies Smowa to you nnd cerlily that you have sem
tbem copies of the notice,
Coe st alen
MIVE,

0 send 2 Sopy of Foar wrice to Eae Regional Directar, at the sddress Lives

1t

o

If 5o timely appral s Sled, this decision will secome final for the Departiment of 1ke
Iaredior &t the cxpiratina of iire ppaal pedod. No exension of ime may be gracted for

fifing z potiee of appual,
Sincerely,
o {,///

Ty dLl"G.h-L
Sunerizendent

Enciosum

[E— - I R —— — -






United States Department of the Intetior

OFFICE DOF THE SOLICITOR
Washington, D,C, 20240

M REFLY REFERTD:
In reply, picase address to:
‘Main Interior, Room 6513
Peter Kavfinan, Esq. ‘ -
Deputy Attorney General - : C
110 West A Streef, Suite 1100 DEC 1 2 2008
San Diego, CA 92101 - o '
Dear Mr. Kaufman: ..

This letter is in Tesponse to your telephone inquiry requesting information on the status of
the leadership for the California Valley Miwok Tribe (CVYMT). CVMT presents the
Bureau of Indian Affairs (BIA) with & unique situation. The following surnmarizes.the

* history of the Tribe and the chrrent leadership dispute. .

CVMT began as a rancheria set up for 12 individual Indians in 1916. The government -
set aside .92 acres of land on which those twelve individuals could live. In 1935, the sole .
adult member of the rancheria voted not to reject the Indian Reorganization Act (IRA).
In 1966, the Federal govemment undertook to terminate the rancheria by, among other

* things, distributing the essets of the rancheria to the rancheria’s residents. "Ultimately, the
Federal government failed to take the steps necessary fo complete fefminate of the '
Federal relationship with the rancheria and the rancheria continued to exist. There was
one resident, Mabel Hadge Dixie. For reasons that are not relevant to your inquiry, the -
government did not convey the property to Ms. Dixie successfully and ultimately held it
in trust for her. When she died, her heixs inherited the 0.92 acre held in trust by the
government, In 1998, Ms, Dixie’s san, Yakima Dixie, resided on the rancheria land and

. was its only known fmember, That same vear, Silvia Burley, a distant relative of Mr.
Dixie, approached Mr. Dixie about adapting her, her two daughters, and her
granddaughter into the Tribe so that they would.be- eligible for Indian heaith and
education benefits, Mr. Dixie adopted Ms. Burley and her family. -

Mr. Dixie and Ms, Burley became interested.in organizing the tribe formally— that i

" establishing a tribal government. In 1999, the two of them approached the BIA for
‘assistance, At thattime, Mz Dixie acted as the Tribe’s leader and he held thetitle of

. “Chairman.” On April 20, 1999, Ms, Burley submitted 2 purported letter of resignation
from M. Dixte. The next day, Mr, Dixie asserted he never resigned his position and
refused tq do so. He claims that Ms. Burley forged his name on the résignation letter.
After Mr. Dixie's purported resignation, Ms. Burley became leader of the Tribe, having
been elected by herself and onie of her davghters. Ms, Burley claimed the tifleof -

. ' While it is common for peaple o refer to the Indians of a reservation es voting to accept the IRA, the act
. “applied to a rescivation unless a majerity of the Indians voted against its application Wwithir & year, fater
extended for snother year, See25 US.C. § 478, | - .

CGCC - APPX - 013‘



“Chaimman.” The BIA accepted her in this position but noted the leadership dispute
 between her and Mr, Dixie. On March 7, 2000, the BIA wrote in & letter to Ms. Burley
that it would not interfere in the dispute unless the dispute continved without resolufion .
and the government-to-government relationship between the United States and the Tribe
became threatened, If the povernmeni-to-govermment relanonsth were to become
 threatened, the BIA advised, it would advise the Tribe to resolve the dispule within a

reasonable pcnod of time.

Ms. Burley and her daughtcrs rcspondcd by attemptmg to organize the Tribe. Initially,
they sought to organize the government under the provisions of the Indian Reorgapization
- Act, but the BIA failed to calf the requisite election on the proposed constitution.

- In 2002, counsel pu.rportmg to represent the Califomnia Valley Miwok Tribe and Ms,
Burley filed suit in the United States District Court for the Eastern District of California
" claimed the United States had breached its trust responsibilities and violated the

" California Rancheria by conveying the less than one acre of land to Ms. Dixie in 1967
when the tribe had potentia]iy 250 members. The coirt dismissed the suit on grounds
that it was filed beyond the six-year statute of limitations. The Ninth Circuvit Court of
Appeals affirmed in an unpublished opinion. ‘See California Valley Miwok Tribe v.
- United States, No. 04-16676, 2006 WL 2373434 (9“’ Cir., Aug. 17,2006))

Ultimately, in 2003, Ms. Burley tried to organize thc Tribe under the Tribe's mhcrent
 sovereign authority without the supervision of the BIA, Ms, Burley submitted the Tribe’s
constitution to.the BIA for informational purposes, The BIA reviewed the constitution -
and determined that it wes not valid because Ms, Burley had failed in the process of
- developing end adopting the constitution to include other Indians with legitimate ties to

* the Tribe. On Meréh 26, 2004, the ‘BIA infortned Ms. Burley that the Tribe remained
unorganized and had no government. Because the Tribe had no government, it could not
-have & governmental leader: The BIA would not recognize Ms. Burley as Cheirman, that
is, the governmental leader of the Tribe. Instead the BIA would deal withher as a
“spokcsperson" or “person of authority” for the Tribe for the purpcses of awa.tdmg

) Fedcral contracts,

Mcanwhjle, Mr. Dixie continued to as_scrt thiat he was the hereditary leader of t.he. Tiibe -
and that he hed never 1esigned his pgsition, In March 2005, a representative of the
Assistant Seeretary — Indian Affairs decided Mr. Dixie’s appeal of the BIA’s acceptance
of Ms. Burley as tribal Chaitman. In the letter dismissing Mr, Dixie's appeal; the Deputy
Assistant Secretary informed Mr. Dixie that Ms. Burley was not the governmentai leader
of the Tribe. In fact, the letter explained, the Tribe could have no govemninental leader -
until it had a government developed through an organizational process that included the
+ broader tribal community of other Indians thh legitiinate ties to the Tribe.

Thus, the BIA faced a stand.off between Ms. Burley, who 1n51ste.d the Tribe had
organized properly under her constitution, and M. Dixie, who claimed to be the
hereditary leader of the Tribe. Ms, Burley sued the BIA-in Federal district court in the
. Dzstuct of Columbia, claiming that the BIA 1mproper1}' denied her constitution’s validity, °

CGCC - APPX <015



The distvict court granted the BIA's motion to dismiss for failure to state a claim. The”
Court of Appeals affirmed. See California Valley Miwok Tribe v: United States, 424 F.

Supp: 2d 197 (D.D.C. 2006), af"d 515 F.3d 1262 (D.C. Cir, 2008)" -

When the district court granted its motion to dismiss, the BLA worked with both Ms.
Burley and Mr. Dixie to assist the Tribe in organizing itself. ‘After initial efforts by the .
BIA to find a mutually agreeable solution, Ms, Burley chose not to cooperate. The BIA
decided to initiate the organization process by identifying those persons who are lineal
descendents of the original twelve Indians for whom the government established the
rancheria, the single resident who voted in 1935 on the IRA; and the sole distributee,
Mabe)] Hodge Dixie, Ms. Burley appeeled the BIA's decision to the Interior Board of
Indian Appeals (IBIA), California Valley Miwok Tribe v. Pacific Regional Director,
Docket No.: IBIA 07-100-A, Under the Departments regulations, a decision of a
Regional Director that has been appealed to IBIA is not final and effective except under
certain circumstances, not present here, which effectively stayed the BLA's effort to assist '

* the Txibe in organizing itself. See 25 C.F.R. § 2:6(a).

When the BIA is faced with a situation such s this, when-it cannot determine who the
legitimate:leader of the Tribe is, the BIA must first defer to the Tribe to resolve the
dispute. See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S, 49, 65 (1978); Fisher v.
District Court, 424 U.S. 382, 386-89 (19763; Smirh v. Babbitt, 100 F.3d 556, 559 (8" Cir.
1996); Wheeler v. Department of the Interior, 811 F.2d 549 (1 6" Cir. 1987). The
difficulty with CVMT is that because it hag no government, it has no governmental forum

.for resolving the dispute. In similar situations, the BIA would turn t0 a tribe’s general

council, that is, the collective membership of the tribe, Johannes Wanatee v. Acting .
Minneapolis Area Director, 31 IBIA 93 (1997). But because CVMT has not even taken
the initial step of determining its membership, a general council meeting is not possitle..

The only answer is for the BIA to Wait for Lhe‘Tribé to organize itself. The Tribe will be

able to do so once the TBIA decides Ms. Buisley’s appéal. The IBIA has a significant
workload but the briefing on Ms, Burley's appeal was completed essentially a year ago
and the D_C. Cirenit Court opinion of earlier this year has been served as supplemental
authority in the IBIA proceedings so we could expect a decision at any time. Inthe
meantime, neither the BIA nor any cowt has anthority to resolve the leadership dispute
that is crippling the Tribe. See, Goodface v. Grassrope, 708 F.2d 335 (8" Cir. 1083).

I hope that this letter provides all the information you need. Shouldyou need additional -
information or have further questions, please contact Jane Smith (202-208-5808), the -
member of my staff handling this metter. . . i .

* Sincerely, -

Edith R. Blackwell : .
Associate Solicitor, Indian Affairs

3

CGOC - APPX - 020






United States Department of the Interior

¢ - . QFFICE OF THE SOLICITOR
: Washington, D.C. 20240

IH REMY REFER TO;

NIVER In reply, please-address to:

. JAN 1-4 2009 Main Inferior, Room 6513 -
Peter Xaufman, Esq.
Deputy Attorney General
110 West A Street, Suite 1100

San Diego, CA 92101

By Dear Mr. Kaufman;

I write in response to your telephone inquiry concemmg the letter of November 10, 2008.
addressed to Silvia Burley as Chairman of the-California Valley Miwok Tribe (CVMT).
You asked whether the letter reflects that the United States recognizes Ms. Butley as-the

" governmental leader of the CYMT. The letter was an administrative oversight. The

- Bureau of Indian Education sent the letter to 583 tribes based on 2 list of tribal lcade-rs

- which had not been updated to reflect that the Federal government does niot IecognL
Ms. Burley as the Chairperson of the CVMT. In fact, because the CVMT i is in the midst
of a leadership dispute between Ms. Burley and Yakima Dixie, the United States doss not
recognize any tribal government or governmental ieader of the Tribe.

If you havc additional questions, please feel free to contact Jane Smith (202—208-5 BDS)
the person on my staff handlmg this ma.tter

- Bdith R. Blackwell '
Assoclate Soliciter, Indian Aﬁ'alrs

CGCC - APPX - 621
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BILL LOCKYER ~FILED
Attorney General of the State of California =RDORSED
SROBERT TMURAL ZIDECTZ8 P a2

enior Assistant Attorney General sedallcb VOO 0E
oaRA J. DRAKE LEGAL PECCESS 2o

upervising Deputy Attomey General TRVEEd Ll
MARC A. LE FORESTIER, State Bar No. 178188 Calsriisenes
Deputy Attomey Generat . / - 2

1300 I Street, Suite 125 s

P.0O. Box 944255

Sacramento, CA 942442550 '

Telephone: (916) 322-5452 '

Fax: (916) 322-5600 | ( 6 Déﬁ
Attorneys for Plaintiff California Gambling: '
Control Commission

SUPERIOR COURT.OF CALIFORNIA

COUNTY OF SACRAMENTO
" CALIFORNIA GAMBLING CONTROL CASE NO. 054505385
COMMISSION,
' ' Plaintiff
: - FIRST AMENDED
v. COMPLAINT IN INTERPLEADER,

SYLVIA BURLEY; YAKIMA DIXIE;
MELVIN DIXIE; DEQUITA BOIRY; and
VELMA WHITEBEAR,

Defendants,

Plaintiff California Gambling Control Commission (“Plainfiff") alleges as follows:

1. Plaintiffis the California Gaimbling Control Commission, an agency of the State of
California, vested with jurisdiction over all persons or things haﬁng to do with the operation of
gambling establishments within the State of California. Plaintiff also has responsibilities defined
by certain fribal-state class Il gaming compacts completed between the State of .Californja and

various California Indian tribes, under which the Plaintiff is identified as “the State Gaming

Agency.”

First Amended
Complaint in Interpleader
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2. Plaintiff is informed and believes and thereon alleges, that Defendant Sylvia Burley
(“Burley”) is an individual who claims to be 2 person of authority within the govermnment of the
California Valley Miwok Tribe, and who claims a rght to receive disputed funds, described more
fully in the paragraphs below,

3. Plaintiffs informed and believes and thereon alleges, hat Defendant Yakina Dixic
(“Yakima Dixie”) is an individual who claims to be a person of authority within the government
of the California Valley Miwok Tribe, and who claims a right to receive disputed funds,
described more fully in the paragraphs below.

4. Plaintiff is informed and believes and thereon alleges, that Defendant Melvin Dixie
(“Melvin Dixie”) is an individual who claims to be a person of authority within the government
of the California Valley Miwok Tribe, and who claims a Tight to-receive disputed funds,

described more fully in the pm’-agraphs below.
5. Plaintiff is informed and believes and thereon alleges, that Defendant Dequita Boire

(“Boire™) is an individual who claims to be a person of authority within the government of the
California Valley Miwok Tribe, and who claims a right fo receive disputed funds, deseribed more
fully in the paragraphs below.

6.  Plaintiff is informed and believes and thereon .::ﬂleges, that Defendant Velma Whitebear
("Whitebear”) is an individual who claims to be 2 person of authority within the govermnment of

the California Valley Miwok Tribe, and who claims a right to receive disputed funds, described

more fully in the paragraphs below.
7. The California Valley Miwok Tribe (“CVMT") (fka Sheep Ranch Rancheria of Mi-

Wuk Indians) is a federally recognized Indian tribe, and Plaintiff is informed and believes, and
thereon alleges, that at present CVMT has few members, no recognized or functioning tribal
government, and does not conduct tribal gaming activities.

8.  The tribal-state class I gaming compacts completed between the State of California
and various federally-recognized California Indjan Tribes in 1999, and at other times
(“Compacts™), continue in effect, and provide for the creation and maintenance of a Revenue

Sharing Trust Fund (“RSTF"), under which fand California Indian tribes that either do not

2
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engage in casino-style gambling at all, or do so only on a limited basis (“Non-Compact Tribes™),
are entitled to a share of revenue from California Indian tribes engaged in larger-scale casino
operations, CVMTis 2 Non-Compact Tribe within the meaning of the 1999 Compacts, An
exemplar of the 1999 Compacts is attached to this complaint at Exhibit A, and is iricorporated by
reference here. The RSTF provisions are contained in section 4.3.2 of the 1999 Compacts,

9.  The Compacts provide that Non-Compact Tribes are entitled to receive up fo $1.1
Million annually in distributions from the RSTF,

10. Plaintiff is identified by the Compacts as a limited “Trustee” of the RSTF, and in that
Tole is required to make RSTE distributions to Non-Compact Tribes, But has “no discretion with -
respect to the use or disbursement of the trust finds (Compacts, § 4.3.2.1, subd. {®).) The
Compacts provi&e that Plaintiff’s sole authority “shall be to serve as a depository of the trust

funds and to disburse them on a quarterly basis to Non-Compact Tribes.” (Compacts, § 4.3.2.1,

subd. (b).)
11. Plaintiff is now in possession of approximately SEVEN HUNDRED EIGHTY-EIGHT

THOUSAND and ONE DOLLARS and 99 CENTS (U.S. $ 788,001.99) (“RSTF Money™),
derived from the RSTF, which is to be distributed to CVMT.

12. Burley, Yakima Dixie, Melvin Dixie, Boire and Whitebear have ma&e ‘conﬂicting
claims to leadership of the Tribe’s govt::mment, and to distributions from the RSTF, including the
RSTF Money, on the Tribe’s behalf,

13. Plaintiff is informed and believes, and thereon alleges, that the federal Department of
the Interior, Bureau of Indian Affairs (“BIA”), does not recognize any tribal government of the
CVMT, does not recognize any individual with authority to represent the CYMT for general
purposes, and at present does not conduct govemment-to-government relations with the CVMT.

14. Itis Plaintiff’s practice to make RSTF distributions to the federally recognized
government of each recii:lient Non-Compact Tribe, '

15. Plaintiff lacks knowledge and authority fo determine the validity of the defendants’
conilicting claims to contiol of the CVMT’s government, or to the anthority to represent it, and

$0 cannot determine to whom the RSTF monies should be distributed, on behalf of the CVMT.

3
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16. Plaintiff claims no interest in the RSTF Money, or in firture RSTF distributions to
which the CVMT will be entitled under the terms of the Compacts, except that it seeks a
determination of whether and to whom the RSTF Money should be distributed.

17. Concurrently with the filing of the original complaint in this action on December 5,
2005, Plaintiff deposited the RSTF Money with the clerk of this Court pursuant to Code of Civil
Procedure, section 386, subdivision (c).

18. Plaintiff has incurred costs and reasonable attorney’s fees in connection with thege
proceedings, and may incur additional costs and fees hereafter.

WHEREFORE Plaintiff prays for judgment as follows:

1, That defendants and each of them be ordered to imtexplead and litigate their claims to
receive the RSTF Money, and future RSTF distributions, on behalf of the CVMT;

2. That Plaintiff be discharged from liability to each of the defendants, if any, with Tespect
to the RSTF money;

3. That Plaintiff be permitted to deposit future RSTF distributions to the CYMT with the
clerk of this Court, until the defendants resolve this litigation, or until further Order of this Court.

4.  That Plaintiff be awarded costs and reasonable attorney’s fees to be paid to Plaintiff
from the funds deposited with the Court clerk as described abeve; and

5. For such other and further relief as the Court deems Just and proper.

Dated: December 28, 2005

Respectfully submitted,

BILL LOCKYER
Attorney General of the State of California

ROBERT L. MUKAF
Senior Assistant Attorney General

SARA J. DRAKE

Supervis
//i

C A. LE FORESTIER

Dep{ity Attorney General
Attorneys for the California Gambling Contro}

Commission

First Amended
Complaint in Interpleader
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.as the matter may be heard in Department 53 of the above-entitled Court, located at 800

) o

V\V
George L. Steele (189399)
Law Offices of Geor%e L. Steele
790 E. Colorado Boulevard, Suite 900
Pasadena, CA 91101
Telephone: (626) 240-0628
Facsimile: (206) 203-3847
Email; gsteele@glslaw.net
Attomey for Specially-Appearing Defendant
SILVIA BURLEY, erroneously sued as Sylvia Burley
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO
CALIFORNIA GAMBLING CONTROL ) Case No. 05A805385
COMMISSION,
The Honorable Loren McMaster
Plaintiff,
DEMURRER OF SPECIALLY-
v. APPEARING DEFENDANT SILVIA
} BURLEY TO FIRST AMENDED

SYLVIA BURLEY; YAKIMA DIXIE; } COMPLAINT; MEMORANDUM OF

MELVIN DIXIE; DEQUITA BOIRE; and POINTS AND AUTHORITIES IN
VELMA WHITEBEAR, SUPPORT THEREOF

Defendants, [Filed Concurrently with Motion to
QQuash, Declaration of Silvia Burley,
Request for Judicial Notice, and
Appendix of Out-Of-State Authorities]

DATE: April 21, 2006
TIME: 2:00 p.mn.
DEPT: 53

TO ALL PARTIES AND TO THEIR COUNSEL OF RECORD:
PLEASE TAKE NOTICE that on April 21, 2006, at 2:00 p.m., or as soon thereafier

Ninth Street, 3% Floor, Sacramento, California, the Specially-Appearing Defendant Silvia

Burley (“Defendant,” “Chairperson Burley,” or “Ms. Burley™) will, and hereby does, demur

to the First Amended Complaint (“Complaint™).
The Demurrer is based on Code of Civil Procedure Sections 430.10(a) and (e} on the

following grounds:

DEMURRER OF SILVIA BURLEY
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i. This Court lacks subject matter jurisdiction of internal enrollment and

leadership matters of a sovereign Indian tribe,

2. The Complaint fails to state a cause of action against the Defendant in her
individual or official capacity. Defendant has no ability in her individual capacity to
receive funds for the benefit of a federally-recognized Indian Tribe, or otherwise afford
Plaintiff any relief sought in the Complaint. Defendant is immune from suit in her official
capacity.

This Demurrer is based on California Code of Civil Procedure Section 430 ef seq.,
this Notice, the Memorandum of Points and Authorities, the Declaration of Silvia Burley,
the Request for Judicial Notice, the Appendix of Out-Of-State Authorities, the Motion to
Quash which is currently filed by Specially-Appearing Defendant, the pleadings and papers
on file herein, and upon such other evidence as may be presented to the Court by or at the

time of the hearing.

Dated: March 8, 2006 Respectiully submitted,
LAW OFFICES OF GEORGE L.. STEELE

By

~TGeorge L. Steele
Attomney for Specially-Appearing Defendant
Silvia Burley erroneously sued as
Sylvia Burley
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) INTRODUCTION

TABLE CF CONTENTS

. STATEMENT OF FACTS

. ARGUMENT

A. A Pleading Is Subject To Demurrer When It Is Insufficient To
State & Cause Of Action

B.  This Court Lacks Subject Matter Jurisdiction Over Issues Of

Tribal Self-Governanee..

C.  Plaintiff Has Failed To State A Cause Of Action Upon Which
Relief Can Be Granted

V. CONCLUSION
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L. INTRODUCTION

Plaintiff, the Califonia Gambling Control Commission (“Plaintiff” or “CGCC”) has
served a Summons and First Amended Complaint in Interpleader on several individual
Defendants. The Defendants include Silvia Burley, the Chairperson of the California
Valley Miwok Tribe (‘CVMT™), a federally recognized Tribe, and the recipient of each of
the prior distributions from the Revenue Sharing Trust Fund (“RSTF”). Specifically, since
July 1, 2000, CGCC has made approximately 12 distribution payments to CVMT, through
the Tribal Council chaired by Silvia Burley, The remaining Defendants are not members of
the CVMT.

The Complaint purports to seek a determination of the proper recipient of funds from
the RSTF. However, Plaintiff ignores the documents and course of conduct that clearly
demonstrate the ongoing government-to-government relationship between the United
States, and the tribal council chaired by Chairperson Burley, and is in reality, asking this
Court to interfere with CVMT’s self-governance by selecting the Tribe’s leadership in this
action. Accordingly, Chairperson Burley respectfully requests that this Court grant the
Demurrer, with prejudice, in view of the Court’s lack of subject matter jurisdiction, and the
doctrine of sovereign immunity.

II. STATEMENT OF FACTS
CVMT i.s a federally recognized Indian Tribe. In September, 1999, CVMT became

a contracting Tribe pursuant to the Indian Self-Determination Act, Public Law 93-638
(“638”). Public Law 638 provides for federal funding to organized Tribes to support and
assist Tribes in the development of tribal government, tribal programs, and economic
development.

In January 2004, CVMT was granted “Mature Contract Status.” A Mature Contract
is a self-determination contract that has been continuously operated by a tribal organization
for three or more years, and for which there are no significant and material audit exceptions
in the annual financial audit of the tribal organization. 25 U.S.C. § 450b. CYMT’s contract
was recently renewed for the 8" consecutive year on February 16, 2006.
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Silvia Burley was elected Chairperson of the Tribal Council in 1999, and has held
that office continuously since that time. As Chairperson, Ms. Burley has the responsibility
of managing and supervising CVMT’s accounting department. CVMT’s accounting
department handies and accounts for receipt of all Tribal funds, makes all Tribal
disbursements, and insures compliance with federal laws and regulations concerning

frmancial matters as they apply to federally recognized Tribes.
. ARGUMENT

A, A Pleading Is Subject To Demurrer When It Is Yusufficient To State A Cause
Of Action
This Demurrer “tests the sufficiently of the plaintiffs’ complaint, i.e., whether it
states facts sufficient to constitute a cause of action upon which relief may be based.”

Young v. Gannon, 97 Cal. App. 4th 209, 220 (2002) (citing Code Civ. Proc., § 430.10(c);

‘I Eriedland v. City of T.ong Beach, 62 Cal, App. 4th 835, 841-842 (1998)). In determining

whether the complaint states facts sufficient to constitute a cause of action, “the trial court
may consider all material facts pleaded in the complaint and those arising by reasonable

implication therefrom.” Id. The “court also may consider matters of which it may take

judicial notice.” Id. (citing Code Civ. Proc, § 430.30(a); City of Atascadero v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 68 Cal. App. 4th 445, 459)). In adjudicating this

demurrer, the Court should take judicial notice of the inconsistent facts alleged in the

Complaint. See Del. E. Webb Corp. v. Structural Materials Co., 123 Cal. App. 3d 593, 604

(1981} (pleading seemingly valid on its face is nevertheless subject to demurrer when
matters judicially noticed render the complaint meritless). The Court also should take
judicial notice of exhibits and admissions contained in Plaintiffs pleadings. See Bohrer v,

County of San Diego, 104 Cal. App. 3d 155, 163 (1980).

This demurrer may also be properly sustained for lack of “jurisdiction over the

subject matter of the cause of action ....” Miller v. RX.A. Management Corp., 99 Cal.
App. 3d 460, 465 (1979) (citing Code Civ. Proc. § 430.10(¢)). A demurrer is properly

DEMURRER OF SILVIA BURLEY
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granted where jurisdiction over the subject matter of an action exclusively belongs to

another sovereign under preemptive federal law, Id. Aubry v, Tri-City Hospital Dist.,
2 Cal. 4th 962, 967 (1992); Jager v. County of Alameda, 8 Cal. App. 4th 264, 297 (1992).

B. This Court Lacks Subject Matter Jurisdiction Over Issues Of Tribal Self-

Governance

The thrust of Pleintiff’s actions is illustrated in its first prayer for judgment, in which
it requests *“[TThat Defendants and each of them be ordered to interplead and litigate thejr
claims to receive the RSTF Money, and future RSTF distributions, on behaif of CYMT.*
In other words, Plaintiff wants this Court to decide leadership and membership of CVMT,
and in effect, challenge tribal membership on behaif of the non-Tribal member Defendants,
However, Plaintiff’s attempt to end run the jurisdictional hurdles of sovereign immunity
and lack of jurisdiction over matters of tribal self-governance is impermissible as a matter
of law.

{t is a seftled matter than Indian Tribes possess the right to resolve their internal

matters based upon their inherent sovereign authority. Santa Clara Pueblo v. Martinez, 436

U.S. 49, 55 (1978). It is also settled that tribes are immune from federal and state court
jurisdiction in disputes regarding challenges to membership in the tribe. Santa Clara at 56;

Lewis v. Norton, 424 F.3d 959, 961 (9th Cir. 2005); Lamere v. Superior Court, 131 Cal.

App. 4th 1059, 1068. And the 9th Circuit made clear in Lewis that a party cannot end run

tribal immunity by bringing suit against non-tribal parties in an effort to put a tribal

governance issue before a court. Lewis at 963.

In Lewis, a group of siblings sought to compel the United States to enroll them as
members of a federally recognized tribe. The court held that their claim could not
withstand the “...double jurisdictional whammy of sovereign immunity and lack of federa]
court jurisdiction to intervene in tribal membership disputes.” Lewis at 960.

In the instant case, Plaintiff seeks to ‘obtain a judicial determination of a tribal self-
govemance maiter by bringing suit against 2 group of individuals, all but one lacking triba}
membership, and alleging that each of their claims to be a “person of authority” within
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CVMT. Here, as in Lewis, thé claims cannot survive the obstacles of sovereign immunity

and lack of jurisdiction over tribal membership. Id. In addition, Plaintiff’s allegations
regarding the non-tribal members’ claims directly interfere with CVMT’s sovereignty
because only tribes retain authority to determine tribal membership, Id. at 963,

Thus, despite Plaintiffs attempt to avoid the obvious legal obstacles to interfering
with matters of trial self-govemance, this Court should sustain Chairperson Burley’s
Demurrer in view of the Court’s lack of subject matter jurisdiction.
€. Plaintiff Has Failed To State A Cause Of Action Upon Which Relief Can Be

- Granted

The Complaint does not, and cannot, allege any claim for relief against Chairperson
Burley in her individual capacity. Chairperson Burley in her individual capacity is without
any authority or ability to either have taken the acts-alleged by Plaintiff or to afford Plaintiff
the relief they seek. Chairperson Burley’s actions as an individual have no independent
significance. It is only the official action taken by the CVMT Tribal Council as a tribal
governmental entity that can lawfully claim RSTF distributions for CVMT. Plaintiff’s
allegations in the Complaint make it clear that there cannot be a claim against Chairperson
Burley in her individual capacity. Paragraph 14 of the Complaint alleges that it is
Platntiff’s practice to make Revenue Sharing Trust Fund distributions to the federally
recognized govemment of each recipient tribe. Therefore, Ch airperson Burley should be
dismissed in her individual capacity.

If this Court were to allow this interpleader, it would be oydeﬁng CVMT to litigate a
leadership dispute in state court. Qbviously, CVMT is an indispensable party and cannot be
Joined without its consent as a result of its sovereign immunity. Moreover, state courts
have no jurisdiction over tribal Eovernance matters, as discussed above. A demurrer should
be granted because the complaint seeks relief which, as a mater of law, cannot be provided.

See Hill v. Miller, 64 Cal. 2d 757 (1966); Casterson v. Superior Court, 101 Cal. App. 4th

177, 183 (2002) (“a general demurrer will lie where the compiaint has included allegations

that clearly disclose some defense or bar to recovery™).
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V. CONCLUSION

The Complaint’s allegations establish that the remedies Plaintiff seeks cannot be
obtained from Defendant in her individual capacity. To the coﬁtrary, this dispute involves
Defendant’s alleged actions in her capacity as officials of a sovereign, federally-recognized
Indian tribe. Only the California Valley Miwok Tribe, acting through its governmental
entitics, the Enrollment Committee and the Tribal Council, has the authority to adjudicate
this issue. Pursuant to C.C.P. § 430.10, since the allegations of the Complaint and the
matters judicially noticeable establish that jurisdiction o this matter lies exclusively with the
California Valley Miwok Tribe, this honorable Court lacks subject matter jurisdiction, See
Olcovich v, Grand Trunk Ry., 20 Cal. App. 349 (1912) (demurrer based on lack of
Jurisdiction proper if allegations show that jurisdiction lies elsewhere). Specially-
Appearing Defendant therefore respectfitlly requests this Court to grant the demurrer, with

prejudice, as to any alleged cause of action asserted against Defendant in her individual

capacity.

Dated: March 8, 2006 Respectfuily submitted,
LAW OFFICES OF GEORGE L. STEELE

Gedre L. Steele
Attorney for Specially-Appearing Defendant

Silvia Burley erroneously sued as
Svivia Burley




PROOF OF SERVICE

} am employed in the County of Los Angeles, State of California. 1 ami over the age
of 18 and not a party to the within action, My business address is 790 E. Colorado Bivd,,
Suite 900, Pasadena, California 91101,

On March 9, 2006, | served the document described as DEMURRER OF
SPECIALLY-APPEARING DEFENDANT SILVIA BURLEY TO COMPLAINT;
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREGF on
the interested parties in this action, enclosed in a sealed envelope, addressed as follows:

MARC A, LE FORESTIER
Deputy Attorney General
1300 I Street, Suite 125
P.O. Box 944255
Sacramenio, CA 94244-2550
Fax: (916) 322-5609

| X} (Via Mail) Following ordinary business practices, I placed the document for
collection and mailing at the Law Offices of Geor%e L. Steele, 790 E. Colorado Blvd., Suite
900, Pasadena, California 91101, in a sealed envelope, T am readily familiar with the
business’s practice for collection and processing of correspondence for mailing with the
United States Postal Service, and, in the ordinary course of business, such correspondence
would be deposited with the United States Postal Service on the day on which it 1s collected

at the business.

[ I (ViaFedEx) Following ordinary business practices, I placed the document for
collection and FedEx dehvcléy at the Law Offices of George L. Steele, 790 E. Colorado
Bivd., Suite 900, Pasadena, California 91101. 1 am readily familiar with the business’s
practice for collection and processing of correspondence for delivery by FedEx, and, in the
ordinary course of business, such correspondence would be deposited with FedEx on the
day on which it is collected at the business.

Executed on March @, 2006, at Pasadena, Califomnia.

I X (State) [ declare under penalty of perjury under the laws of the State of
California that the above s true and correct.
' 'd
Christina Apostel







NOTICE:

To request limited oral argument on any matter on this calendar, you must call the Court at (916} 874-7858
(Department 53} by 4:00 p.m. the court day before this hearing and advise opposing counsel. If no call is
made, the tentative ruling becomes the order of the court. Local Rule 3.04.

Judge McMaster discloses that attorneys appearing in cases on fodays calendar may have donated {o the
Committee for Judicial Independence which was formed 1o oppose the attempted recall of judge McMaster. A
list of donors and amounts donated is under the custody of court executive officer Jody Patel and can be
reviewed at room 611, sixth fleor, courthouse, 720 Ninth Street.

Department 53
Superior Court of California
800 Ninth Street, 3rd Fioor
LOREN E. MCMASTER, Judge
T. West, Clerk
V. Carroll, Bailiff

Friday, June 186, 2006, 2:00 PM

ltem 1  01AS07723 ROBERT BURROWAY, JR,,ET AL VS ELSIE FLEMMER, ET AL
Nature of Proceeding: Motion To Compel Supplemental Interrogatories & Production of Docume

Filed By:
Advanced to and heard on June 1, 2006.

01AS07723 ROBERT BURROWAY, JR.,ET AL VS ELSIE FLEMMER, ET AL
Nature of Proceeding: Motion for Protective Order
Filed By: Ragan, Jennifer |..

em 2

Defendant's motion for a protective order quashing plaintiffs demand for
Exchange of Expert Witnesses on the ground discovery is closed is denied.

Plaintiff's motion to continue the trial in this matter was granted and the trial
court vacated all dates set for trial and MSC. Under such circumstances the discovery
cut-off is generally tried to the original trial date.

Plaintiff points out that defendant has propounded discovery and insisted that
she could do so because all discovery timelines were vacated when the friai date was
vacated. The Court granted the unopposed motion to compel. 1t would be inequitable
to allow defendant to obtain a court order compellingt discovery while at the same time

asserting that discovery is closed as to plaintiff,

The court views the conversations between the parties followed by defendant's
discovery motion to constitute a stipulation that discovery remain open until closed by

an arbitriation or trial date.

This minute order is effective immediately and no formal order is reguired.

term 3 01AS07723 ROBERT BURROWAY, JR..ET AL VS ELSIE FLEMMER, ET AL
Nature of Proceeding: Motion to Compel Deposition
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Filed By:

The motion of Silvia Burley ("Burley”) to quash service of summons issued upon
the First Amended Complaint of California Gambiing Control Commission
("Commission”) is denied.

Burley’s motion is based upon the premise that she is named in the action solely
in her capacity as a person of authority over the California Valley Miwok Tribe (“Tribe”),
and in that capacity, she is entitled to the Sovereign immunity held by the Tribe.
Commission disputes this claim, arguing that Burley is named simply as a private
individual who has made a competing claim to the subject fund. Specifically,
Commission argues that “because there is no recognized tribal government or
representative with authority to represent the Tribe for general purposes, none of the
defendants could be acting in an official representative capacity. :

With this admission by Commission, and having no evidence that the service of
summons was otherwise procedurally defective, Burley was properly served.

This minute order is immediately effective. A formal order pursuant to California
Rules of Court, rule 391 is not necessary, and further notice of this ruling is not

required.

05AS05385 CALIFORNIA GAMBLING CONTROL COMM VS. SYLVIA BURLEY ET AL
Nature of Proceeding: Demurrer
Filed By:

The.demurrer of Silvia Burley (“Burley”) to the First Amended Complaint (FAC)
of California Gambling Control Commission ("Commission”) is sustained without leave

to amend.

Burley demurs upon two related grounds: (1) the interpleader action necessarily
requires a determination of the “federally recognized government” of the California
Valley Miwok Tribe (“Tribe”) and the authorized representative thereof - a
determination over which this Court lacks subject matter jurisdiction and is otherwise
unseftled with the federal government; and (2) since Burley is named in the action
solely as a private individual (not an official representative of Tribe) with no potential
cfaim of right to the subject fund, the complaint fails to state a cause of action as
against her. Burley’s demurrer is sustained upon both grounds.

Commission alleges that it is the Commission’s “practice fo make RSTF
distributions to the federally recognized government of each recipient Non-Compact
Tribe.” (FAC, p.3:24-25.) Commission alleges that the U.S. Department of Interior,
Bureau of Indian Affairs (“BIA”") “does not recognize any tribal government of the
[Tribe], does not recognize any individual with authority {o represent the [Tribe] for
general purposes, and at present does not conduct government-to-government
relations with the [Tribe].” (FAC, p.3:20-23.) Commission asserts no interest in the
subject fund except for its statutory and Compact obligation to act as trustee over the
fund, and to distribute it to eligible recipient Indian tribes “without delay.” (Gov’t Code
section 12012.90(d).) Thus, the Commission states that its interpleader action “seeks
a judicial determination of which, if any, of the various interested parties it named as
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defendants is entitled to the RSTF monies deposited with the court.” (Opp. p.3:13-14.) 7

Based upon these allegations, it is an inescapable conclusion that the relief
sought by Gommission would compel the Court to determine which individ ual, or
individuals, constitute the lawful governmental representatives of Tribe, if at all. That
determination, based upon the Commission’s “practice,” requires the federal
government {o “recognize” a government of the Tribe. This Court has no jurisdiction to
make either determination. Instead, those decisions lie entirely within the exclusive

jurisdiction of the BIA, the federal government, or the federal courts.

As an alternative, Commission suggests that the Court may function as a
warehouse, in perpetuity, for the subject funds until the federal government, or the
Tribe, finally achieve a “federally recognized government.” This is not the proper role
of the Court, or the interpleader process.

Commission also contends that the Court has jurisdiction over this matter
because the Court may avoid the “impermissible intrusion into issues of tribal self-
governance” and “properly limit the scope of the litigation to the Commission’s
responsibilities and obligations related to distribution of the RSTF monies.” (Opp.
p.5:23-25.) However, the FAC does not seek such relief. The FAC does not seek a
decfaration of Commission’s resporisibilities and obligations as to the RSTF.
Commission does not contend that there is a dispute over its legal obligations and
responsibilities. Commission does not argue that there is a legitimate dispute that it
may distribute the RSTF monies to someone or some entity other than the “federally
recognized govemment” of the Tribe. Instead, Commission seeks a declaration of who
or what constitutes the “federally recognized government” of the Tribe, Again, that
declaration cannot issue from this Court.

Furthermore, Commission has admitted that it named Burley as a private
individual, not as an official representative of the Tribe. Since Commission alleges that
its trusteeship of the fund requires it to disburse the fund oniy to the “federal
recognized government” of the Tribe, Burley could not be a proper recipient of the fund
in her individual capacity under any circumstance.

Requests for judicial notice are denied.

This minute order is immediately effective. A formal order pursuant to Califorpia
Rules of Court, rule 391 Is not necessary, and further notice of this ruling is not

required.

05A505385 CALIFORNIA GAMBLING CONTROL COMM VS. SYLVIA BURLEY ET AL
Nature of Proceeding: Miscellaneous Motion

Filed By: '

The motion of California Gambling Control Commission ("Commission") for
discharge of liability from interpleader action pursuant to Code of Civil Procedure

section 386, is denied.

Commission has not established that this Court has jurisdictian fo adjudicate the
named defendants’ alleged competing claims to the deposited fund.






SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO

CENTRAL
MINUTE ORDER

DATE: 10/01/2010 TIME: 10:00:00 AM DEPT: C-62

JUDICJIAL OFFICER PRESIDING: Ronald L. Styn

CLERK: Sheryi Alyea
REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT: Mark Chadwell

CASE NO: 37-2008-00075326-CU-CO-CTL. CASE INIT.DATE: 01/08/2008
CASE TITLE: California Valley Miwok Tribe vs. The California Gambling Control Commission

CASE CATEGORY: Civil - Unlimited CASE TYPE: Contract - Other

EVENT TYPE: Civil Case Management Conference

APPEARANCES
MANUEL CORRALES JR, counsel, present for Plaintiff(s).

Terry Singleton, counsel, present for Plaintiff(s).
Sylvia Cates (telephonicaily) andRandy Pinal appear on behalf of the Attorney General on behalf of

defendant, California Gambling Control Commission

Pursuant to the stipulation of parties, no procedure or deadiine set forth herein may be modified,
extended or avoided by stipulation or agreement of the parties unless approved by the Court in advance

of the date sought to be aitered.

Case deemed at issue. Pursuant to stipulation of the parties, no new parties may be added without leave
of court and &ll unserved, non-appearing and fictitiously named parties are dismissed 10/1/10.

The Civil Jury Trial is scheduled for 05/13/2011 at 09:30AM before Judge Ronald L. Styn.

ghe Trial Readiness Conference (Civil} is scheduled for 06/06/2011 at 09:30AM before Judge Ronald L.
tyn.

All Motions and Discovery are to be completed 4/29/11. Motion for Summary Judgment / Summary
Adjudication will be heard pursuant to code. First expert exchange to be completed by 03/04/11.
Second expert exchange to be completed by 03/25/11. Posting of jury fees is pursuant to code.

Counsel states that the defendants filed a Demurrer which was heard by Judge Joan Lewis. The
Demurrer was then appealed and the Court of Appeal Reversed Judge Lewis' ruling. The Answer of the

defendants is to be filed by 10/15/10.
Jury demanded by plaintiff and defendant.

DATE:‘ 10/01/2010 MINUTE ORDER Page 1
DEPT; C-62 Calendar No. 15
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Robert A. Rosette, Esg. SBN 224437
ROSETTE & ASSOCIATES

193 Blue Ravine Road, Suite 255
Folsom, California 95630

Tel: (916) 353-1084

Fax: (%16) 353-1085

Email: rosette@rosettelaw.com

Manuel Corrales, Jr., Esg. SBN 117647
Attorney at Law

11753 Avenida Sivrita

San Diego, California 92128

Tel: (858) 521-0634

Fax: (858) 521-0633

Email: mannycorrales@yahoo.com

Terry Singleton, Esq. SBN 58316
SINGLETON & ASSOCIATES

1550 Fifth Avenue, Suite 200
San Diego, California 92101
Tel: (619) 239-3225

Fax: (619) 702-5592

Email: terry®@terrysingleton.com

Attorneys for Plaintiff
CALIFORNIA VALLEY MIWOK TRIBE

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO — CENTRAL DISTRICT

CALIFORNIA VALLEY MIWORK TRIBE| Case No.37-2008-00075326-CU-CO-CTL,
PLAINTIFF’S OBJECTIONS TO
INTERVENORS’ REQUEST FOR
JUDICIAL NOTICE IN SUPPORT OF
INTERVENORS’ SUPPLEMENTAL
vs. BRIEF IN OPPOSITION TO
PLAINTIFF’S MOTION FOR
CALIFORNIA GAMBLING CONTROL RECONSIDERATION

COMMISSION,

Plaintiff,

Date: March 11, 2011
Time: 2:00 p.m.

Defendant. Dept : C-62
Judge; Hon. Ronald Styn

Trial Date: May 13, 2011

PLAINTIFF'S OBJECTIONS TO INTERVENORS’ REQUEST FOR JUDICIAL NOTICE
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Plaintiff California Valley Miwok Tribe {(*Tribe” of
"Plaintiff“) hereby submits these cbjections to Intervenors-’
Request for Judicial Notice (“RIN” or “Request”} in Support of
Intervenors’ Supplemental Brief in Opposition to Plaintiffg
Motion for Reconsideration, and ask that cthe Court deny the
Request and the exhibit attached to the Intervenors’ Request:

A. Letter from Troy Burdick of the Bureau of Indian

Affairs to Silvia Burley and Yakima Dixie dated
November 6, 2006, as Exhibit 2.

Intervenors have offered absolutely no legal argument as to
why the Court should take judicial notice of the above-listed
For that reason alone the Court should deny Intervenors’

items.
Request. However, notwithstanding the insufficient legal basis
for their Request, Plaintiff objects to the admission of the
foregoing documents in Opposition to Plaintiff’s Motion because
Intervenors fail to meet their burden to prove that thel
foregoing deccuments may be judicially noticeable.
Judicial notice may not be taken of any matter unlesgs

authorized or required by law. Cal. Evid. Code § 450. The

burden is on the party requesting judicial notice to supply thel

Court with sufficient, reliable andg trustworthy sources of
information about the matter to be noticed. Sea Pecople v,
Moore, 59 Cal. App. 4th 168 {Ct. cal. App. 1997). Although the

existence of a document may be judicially noticeable, the truth
of the statements contained in the document requested to be
noticed and its proper interpretation are not subject to

judicial notice if those matters are reasonably disputable. Ses

PLAINTIFF'S OBJECTIONS TO INTERVENORS' REQUEST FOR jUDICIAL NOTICE
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Frement Indem. Co. v, Fremont General Corp., 148 Cal.Bpp.4th 97
(Ct. Cal. App. 2007).

When a court takes judicial notice of official acts o
public records, it does not also judicially notice the truth ofj
all matters stated therein. See Aguila, Inc. v. Superior Court,
148 Cal.App.4th 556 (Ct. cCal. App. 2007). Intervenors are
urging the Court to accept the facts cited within and inferred

from Exhibit 2, which is improper. Intervenors failed tg

establish how this Exhibit constitutes an official record
entitied to judicial nmotice. In fact, Exhibit 2 was superseded
and explicitly rescinded by the December 22, 2010 final decision
from by Larry Echo Hawk, Assistant Secretary - Indian Affairs.
This means that this Exhibit can no longer be considered apl
"official act” because it has been rescinded by a superior
As a result, this Exhibit is now irrelevant and

authority.

cannot properly be judicially noticed. See American Cemwood

Corp. v. American Home Assurance Co., 87 Cal.App.4th 431 (Cal.

Ct. App. 2001} (A court may take judicial notice only of

relevant material).
Lastly, the hearsay rule applies to statements contained in

judicially noticed documents, and precludes consideration of

those statements for their truth unless an independent hearsay

exception exists. See North Beverly Park Homeowners Ass’'n v,

Bisno, 147 Cal.App.4th 762 {cal. Cr. App. 2007). Since no

hearsay exceptions apply to allow any statements contained {pj

the documents, the Court should deny Intervenors‘ RJN.
Accordingly, Intervenors’ Request for Judicial Notice

should be denied in its entirety because Intervenors have not

PLAINTIFF'S OBJECTIONS TO INTERVENORS’' REQUEST FOR JUDIGCIAL NOTICE
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advanced any properly judicially noticeable facts from the

Exhibit proffered.
RESPECTFULLY SUBMITTED this 1gt day of March, 2011.
ROSETTE & ASSOCIATES, PC

- W e~

Robert Z~—Regétte

ROSETTE & ASSOCIATES

1393 Blue Ravine Road,Suite 255
Folsom, California 95630

Tel : {916) 353-1084

Fax: (916) 353-1085

Email: rosette@rosettelaw.com
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Reobert A. Rosette, Dsg. SBN 22443

ROSETTE & ASSOCIATES

103 Blue Ravine Road, Suite 2505
Folsom, California 55630

Tel: (916} 353-1084

rax: (916} 353-1085

Fmail: rosettelreosetielaw.com

Manuel Corrales, Jr., Esg. SBN 117647
Attorney at Law

17140 Bernardo Center Dri
San Diego, California 9Z1
Tel: (858) 521-0634

Fax: (858) 521-0633

Fmail: mannveorrales@yvahoo.con

Terry Singleton, Esg. SEBEN 58316
SINGLETON & ASSBOCIATES
1650 Fifth Avenue, Suite 200
San Diego, California 92101
Tel: {6 239-3225
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO - CENTRAL DISTRICT

o

we L 37-2008-00075326-CU0~CO-CTL

CALIFORNIA VALLEY MIWOK TRIBE Cas

PLAINTIFE’'S EX PARTE
APPLICATION FOR ENTRY OF

Plaintiff, JUDGMENT AGAINST DEFENDANT
' CALIFORNIA GAMBLING CONTROL
VS . COMMISSION; DECLARATION OF

MANUEREL CORRALES, JR.

CALIFORNIA GAMBLING CONTROL
COMMISSION,

Defendant.

WM%M

Plaintiff's Ex Parte Application for Entry of Judgment against Defendant California Gambling Control Com. Page 1
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he Defendant CALIFORNIA GAMBLING CONTROL

Wlﬂ“ gqroundc ig:

mpE ASSISTANT SECRETARY OF THE 7.8. DEPARTMENT OF INTERICR,
LARRY ECHO HAWK, HAS ISSUED HIS RECONSIDERED DECISION
AFFIRMING HIS PRIOR DECEMBER 22, 2010 DECISION IN FAVOR OF
THE TRIBE
1. On August 31, 2011, the Assistant Secretary of the
U.8. Department of Interior, Larry Echo Hawk, issued his

e

long-awalited reconsidered decision. In it, he reaffirmed

his December 22, 2010, decision letter rhat the Tribs 1s &

4

recognized Silvia Burley as the Chalrperson of the Tribe.
He further reaffirmed that the Tribe 1s not regquired to

bl

expand its five (5] adult membership to so-ca

é,.mi

Lled
“potential citizens”, and that it is not reguired to
organize its present form of government under the
Reorganization Act of 1934 (WIRA™ .

2. on March 11, 2011, Plaintiff successfully sought
and obtained an order granting judgment on the pleadings as
to the Commission. The Court ruled that the Commission’s

Answer did not state facts sufficient to constitute a
)

defense to the Complaint, in light of the Assistant
Secretary’s December 22, 2010 decision letter. The

Plaintiff's Ex Parte Application for Entry of jJudgment against Defendant California Gambling Contrel Com.  Page 2
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modifving language for signature.
5. On March 1

proposed judgment in

submitted it to the Court,

Court Clerk to conform and return. Plaintiff’s
served a copy of the revised, proposed judgment
counsel.

o. Tn accordance with the Court’s policy,

proposed, Judigrent for ten

l1low the party an opportunity T
(01

mefore the Court could sign the ‘Judgment, the
Secretary issued a letler dated April 1, 2011,
h cember 22, 2010, letter, and advise

the San Diego Superior Court on April

indicated that

{310

this development, prompting the Court TO nold off on
signing the judgment. In the event the Ass] tant Secretary
reaffirmed his December 22, 2010 decision, the Court

Plaintiff's Ex Parte Application for Entry of judgment against Defendant California Gambling Controf Com. Page ¢
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issue his reconsidered decision in mid-July 2011. As it
rurned out, the decision came down on August 31, 2011.

7. When the parties could not decide on a proposed
crder with respect to the Court’s April o, ZU01L, ex parte

t
-uling staying entry of Judgment, they submitted their
e o b4 i “

i

respective versions to the Court. The Court signed the
Intervenors/Commission’s proposed order, a copy of which is

which provides that

4

attached and marked a
WO g ] = 3 po oy P S PR ¥

[t1he entry of judgment against the Commission shall be
staved pending further order of

f
8. That the August 31, 2011 letter from the Assistant

U)

en

W

retary reaffirms his December 22, 2010 decision letter
9

s clear from the following language in the letter:

[

“Obviocusly, the December 2010 decision, and today’s

firmation of that decision...” (Page 2 of August 317

ety

rea

Letter) {Emphasis ad(ed}.

$
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“Based upon the foregoing analysis,

1
f(/},_:.\)\’ \_4,

N i ‘
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* The 1998 Resolution established a General Council
form of governmenit, comprised of all the adult citizens of

5

the Tribe, with whom Lhe Department may conduct government-

* The Department shall respect the validly enacted
resolutions of the Ceneral Council; and
* Only upon a reguest from the General Council will

its ecitizenship criteria, or developing and adopting other
governing deocuments.” {(Page 8, August 317 Letter)} {Emphasis
added} .

9. Since the August 31, 2011 reconsidered decision by

the Assistant Secretary reaffirms his December 22, 2010,

- —

£

decision letter, Sudgment should be entered against the
-4 ped E

Commission forthwith.

THE ASSISTANT SECRETARY’S STAY IMPLEMENTING HIS DECISION
DOES NOT PREVENT ENTRY OF JUDGMENT AGAINST THE COMMISSION

The August 31, 2011, decision letter states that it is

“final for the Department and @ffecﬁive immediactely.”
{Page 8 of Letter). Contrary to what the Commission may

Plaintiff's Ex Parte Application for Entry of Judgment against Defendant California Gambling Control Com. Page 8
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effective and a final agency
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2. Attached herewith and marked as Exhibit “17 1
true and correct copy of & letter dated March 25, 2011,
from me to the Honorable Ronald L. $Styn, enclosing the

revised, proposed judgment for entry against the

i e P
COommission.

&

3, Attached herewith and marked as Exhibit V227 is a
tyue and correct copy of the “Order Staying Enforcemant of
Judgment under CCP Section 918 (b} and (¢)”, signed and

ted March 25, 2011.

5.  Attached herewith and marked as Exhibit V47 is 2

[

+rue and correct copy of an “Order Granting in Part EX
parte Applications for Stay of Entry of Judgment”, which
was prepared by Mr. Matthew McConnell and submitted to the
never received a conformed copy of

r
this order, but the Court informed the parties at a hearing

thereafter that it had signed Mr. McConnell’s proposed

order over the one submitted by Plaintiff.

true and correct copy of an Email dated August 31, 2011,
from me to Ms. Sylvia Cates and other couns

e
the August 31, 2011, letter from the Assistant Secretary,
T

s Y o PN ™ s 4 G b £ o, 1 - Fad % oy "
at B:30 a.m. in Department 6Z, for purposes oI having
judgment entered agalinst the Commlssion.

Plaintiff's Ex Parte Application for Entry of Judgment against Defendant California Lrambling Control Com. Page 9
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SIATE OF CALIFORNIA Amnold Schwarzenegger, Governor
:_PAME!LING CONTROL COMMISSION DEAN SHELTON. CHAIRMAN
{9 Gatewny Ouks Drive, Sudo 100 JOHN CRUZ
ALEXAMNDRA VUKSIOH

1?"_.....—.—..2 mo, SR JEBA-AZTH

'.L»o BOY 526013
..r.ﬂm:ntc CAOSR5Z-5013

zm:sa-o'aa
B £ N 263.0489 Far

LATORL PN,

June 27, 2006

4

Sylvia Burley
Califorpia Valtey Miwok Tribe

10601 Escondido Place
Stockton, CA 95212 ) ) Via Facsimile and U.S. Mail

Re: California Vailey Miwok Tribe — Revenue Sharing Trust Fund Distribution

Dear Ms, Burley:

Your Juneld, 2006, letter to Chairman Dean Shelton has been referred to me for response.

For reasons that have been made clear in previous correspondence and in pleadings in the recent
interpleader action filed by the California Gambling Control Commission (the Commnission)
regarding distrihutions from the Revenue Sharing Trust Fund (RSTF} designated for the benefit
of the California Valley Miwok Tribe {the Tribe), the Comumission cannot, in keeping with its
Trustee responsibilities under the Tribat-State Gaming Compact (the Compact), Sections 4.3.2
(a)(ii) and 4.3.2.1 (b), send the distribution to you as the representative of the Tribe. Th€‘inpnies
will Gontinue to-be held.in.the Revenye Sharing Trust Fund (RSTEY and will be Sesit to the Fribe
as.soon,as.fhere is-eithier 2 fedérally-recognized Trbial govetininent, of the Bureau ofndian
Affa:ra.rccognzes areprésentative or persometauthority, within the Tiibe; for aJl purggses.

In your letter you assert that the Tiibe is being treated “enequally” in violation of the California
and federal constitutions. However, as you arg aware, the Tribe is not similarly situated with
other RSTT tribes. The Tribie lias no. Ieeogmzed.mbal govemment nor representitive 'or-person
of mitbptity :eeogmzad'fﬁra]fpurposes Byrtlie BE&- The copy of the BIA Tribal Leaders -
Directory, which you included in your letter, only serves to underline that facL TUnlike 2l the s
other tribes listed, the Tribe has no listed Tribal Chairperson. Moreover, as you are aware, there -
is an ongoing dispute as to who is the actual person of authority within the Tribe. -

Again, let me make clear that the Commission has no interest in the RSTF funds being withheld.
However, we do have a duty under the Compacl to make our best efforts to see lhat the ftmds are
sent to an anthorized representative of the Tribe.
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Catiforniz Valley Miwol Tribe ~ Revenue Sharing Trust Fund Distribution

a June 27, 2006
Page 2

' Fror our perspeciive, this is not presently possible. Therefore, we respectfully deny your
; request to forward the RSTF distribution to you as the Tribe’s representative.

Sincerely,

Cyrus J. Rickards
Chief Counsel

cc: Dean Shelion L. .. -
Philip E. Thompson

e e s e e e







STATE OF CALIFORNIA

Arnold Schwarienegqer, Governar

SAMBLNMNG CONTROL COMMISSION

29 Gateway Oaks Drive, Suils 100
Sacraments, CA 25833-4231
{9161 263-0700 FPhaone
{216} 2630499 Fax
wAVW COCo.C gov

Tune 26, 2007

Via Facsimile and U.5. Mail

Ms. Karla D. Bell
Sanders Bell LLP

4712 Admiralty Way, Suite 580

Marina det Rey, CA 950292

Re: California Valley Miwok Tribe

Dear Ms, Bell:

DEAN SHELTON, CHAIRMAN
JOrN CRUZ

STEPHAM: “Hi» U
ALEXANDE.: 3 | 3H

Since we last wrote on June 4, 2007, the Commission staff (Commission) has had a chance to
carefully review the District Cowrt decision in California Valley Miwok Tribe v. United States,
424 F.Supp.2d 197 (D.D.C. 2006). As a result of this review, in particular the factual
retitations regarding the status of the Tribe, we have come to the conclusion that our decision

to distribute Revenue Sharing Trust Funds-(RSTF) as articulated in the June 4, 2007 letter

must be reconsidered.

In the above matter, the California Valley Miwok Tribe (the Tribe) filed suit against the
federal government, alleging that the Burean of Indian Affairs (BIA) violated the Indian
Reorganization Act by not recognizing a proposed Tribal constitution. The court granted the
government’s motion to dismiss finding that the Tribe failed to state 2 claim upon which elief
could be granted. The matter is on appeal to the Court of Appeals for the District of

Colurnbia Circuit.

In our June 4, 2007 correspondence, we indicated that we would make distributions to the
tribe if there were a person recognized by the BIA as an “authorized representative of the
Tribe with whom government-to-govemment business is conducted ” We have pointed to
documents that indicate that Silvia Burley is such 2 person. Notwithstanding our past
position, what gives us concern and what gave the trial court concern in the above case is that
not only is there no recognized Tribal constitution, and hence no tribal leadership recognized
by the BIA, but that the Tribe as claihed by Ms. Burley to be constituted fails to include or
protect the interests of 2 significant number of potential members. The BIA has asserted in
the above litigation that its refusal to recognize the tribal government is based on the ground



Ms. Karla D. Bell
June 26, 2007
Page 2

that the Tribe has failed ta fake necessary steps to"protect the interesis of its potentiai
mermbers. (See 424 F.Supp.2d at 202.) Further, this concern was shared by the court which
pointed out: “At the inception of this suit, Ms. Burley and her two daeghters were seeKing
approval of a tribal constitution that conferred tribal membership upon only them and their -
descendants. ... The Tribe now proposes a revised constitution that includes non-Burley
descendants, and it has submitted a list of 29 possible members, but the government estimaies
that the greater tribal community which should be included in the reorganization process may
exceed 250 members.” (424 F. Supp.2d 197 at 203, fn 7.) Thus it is clear that not only the
B1A and the District Court, but also Ms, Burley herself, have concluded that the present
Tribal membership is not representative of the potential membership. '

We reiterate thal we have no authority to determine the “appropriate” Tribal membership. We
do not by this letter endorse or dispute Ms. Burley’s right of membership or claim of Tribal
leadership, nor 4 we endorse or dispute that of Mr. Yakima Dixie. In fact, the legitimacy or
tack thereof of those respective positions has no direct bearing on our decision. As we have
made clear in past correspondence, the Comumission has absolutely no authority to determine
the appropriate leadership or membership of the Tribe and takes no position on these matters.
However, it is clear from the factual recitations contained in the District Court decision that
aot only is there no recognized Tribal government, there is no basis upon which to conclude
that should RSTF money be sent to the Tribe its use will be determined by a Tribal
goverament recognized by the B1A in carrying out its statutory responsibility that can “ensure
that the interests of all tribe members are protected during organization and that governing
documents reflect the will of a majority of the Tribe’s members.” (424 F.Supp.2d 197 at
202.)

The Commission would be derelict in its trust responsibilities under Section 4352.1(b) of the
Tribal-State Gaming Compact if it knowingly distbuted the money to a group of individuals,
however eligible, which did not comprise a representative Tribal membership. Withholding
of the funds will not cause thern to be dissipated. Once the BIA has recognized a Tribal
aovernment and Tribal leadership, the Commission will take immediate steps to distribute the
funds. -

Thank you for your patience in this matter. If you have any questions, please do not hesitate
to contact me.

Sincerely,

G osn SHLn

DEAN SHELTOMN
Chairman



Ms, Karla ID. Bell
June 26, 2007

Page 3

Cc:  Silvia Burley
1061 Escondide Place
Stockton, CA 93212

Chadd Everone
2140 Shattuck Ave., #602
Berkeley, CA 94704

Yakima Dixie

11178 Sheep Ranch Road
P.0O. Box 41

Sheep Ranch, CA 95250

Superintendent, Cenfral California Agency
Bureau of Indian Affairs -
650 Capitol Mall 8-300

Sacramento, CA 95814

Regional Director
Pacific Regional Office
Bureau of Indian Affairs
2800 Cottage Way
Sacramento, CA $5825






Arnold Schwarzenegger, Governor

DEAN SHELTON, CHAIRMAN
SHRERYL SCHMIDT

2399 Gateway Qaks Drive, Sule 100 STE?H.:ML:.IE SH_II\{AZU

Sacramento, CA 933334231 ALEXAB: M7yl "ieH

(916) 2630700 Phone

{516) 263-0489 Fax

VAWW.CHCC.CA.JoY

January 3, 2008

Via Facsimile and 1.5, Mail

Mr. Manuel Corrales, Ir.

Attorney at Law
11753 Avenida Sivrita
San Diego, California 92128

Re: California Valley Miwok Tribe - Revenue Sharng Trust Fund Payments

Dear Mr. Corrales:

I am in receipt of your fetter of December 21, 2007, regarding the above matter.

{ have enclosed copies of a letter dated June 26, 2007, to Karla D. Bell, then counsel for Ms.
Burley; a letter dated September 24, 2007, to Ms. Burley; and a letter dated December 14,
2007, from the Bureau of Indian Affairs (BIA) to Ms. Burley.

The letter of June 26, 2007, in particular, outlines the basis for the Commission withholding
Revenue Sharing Trust Fund (RSTF) funds. In short, the Tribe has no recognized govemnment
or tribal teadership, nor does the BIA recognize Ms. Burley as “an authorized official” of the
tribe. Further, as explained in our letter of June 26, 2007, there is every reason to believe,
based on the position of the BIA and the U.S. District Court (California Valley Miwok Tribe
v. United States, 424 F.Supp.2d 197, 202; 203, fn. 7. (D.D.C. 2006)), that those individuals
aligned with Ms. Burley do not constitute the full membership of the tribe. These are not
matters that the California Gambling Confrol Commission (Commission) has taken upon
itself to determine. The determinations have been made by the BIA and the Federal court.
Further, the BIA has recently indicated its unwillingness to continue funding under P.L. 93-
638 because the Tribe does not have a recognized governing body.

Therefore, under these circumstances, the Commission has no basis to conclude that should
RSTF money be sent to the Tribe at Ms. Burley’s address, it will be used for the benefit of all
tribal members. The Commission would be derelict in its duties as a trustee under Compact
Section 4.3.2.1{b} if it knowingly distributed RSTF funds to a group of individuals that did
not comprise the tribal membership.
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As we have reiterated on numerous occasions, the Commission dves not assert that it has the
authority to grant recognition to a tribal govermment or to determine tribal leadership or
membership. However, while the Compact states that the Commission has “no discretion
with respect to the use or disbursement of trust funds,” it also states that the Comimission
“shall serve as trustee of the fund.” (Section 4.3.2.1(b).) Until such time as the
BIA/Department of Interior or a court of competent jurisdiction determiines that there is a
recognized tribal membership or govemment or a person of authocity who represents a
legitimate tribal membership, we feel we have no choice but to withhold the funds.

As you may be aware, we sought judicial determination with regard to the distribution
(California Gambling Contro! Commission v. Sylvia Burley, et al., Sacramento County
Superior Court, No. 055A05386) and deposited the withheld funds with the court, pending
resolutionn. However, Ms. Burley successfully opposed that lawsuit, and the amount withheld
has since increased four-fold. In that regard, the total amount withheld (as of September 30,
2007) is £3,121, 397.76. This amount is held in the State’s Surplus Money Investment Fund
(SMIF), which draws interest. The SMIF interest rate adjusts quarterly.

Sincerely,
S LEA 7)) AL I
DEAN SHELTON

Chairman
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ce:  Silvia Burdey
1041 Escondido Place
Stockton, CA 95212

Chadd Everone
2140 Shattuck Ave., #602
Berkeley, CA 94704

Yakima Dixie

11178 Sheep Ranch Road
P.O. Box 41

Sheep Ranch, CA 95250

Superintendent, Central California Agency
Bureau of Indian Affairs

650 Capital Mall 8-500

Sacramento, CA 95814

Regional Director
Pacific Regional Office
Bureau of Indian Affairs
2800 Cottage Way
Sacramento, CA 95825

Pete Melnicoe
5660 Valley Oaks Ct.
Placerville, CA 95667



