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‘ SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

CENTRAL BRANCH

CALIFORNIA VALLEY MIWOK TRIBE,
' Plaintiff,

Vv_

THE CALIFORNIA GAMBLING

' CONTROL COMMISSION;.and DOES

THROUGH 50, Inclusive, -
Defendaﬁts.

Case No.‘37-2008-00075326-CU~CO-CTL

OPPOSITION TO PLAINTIFF'S -

Date:

Time: 2:00 p.m,

-Dept: . C-62 -

Judge: Hon. Ronald L. Styn,

Defendant the California Gambling Control Commission (Commiséion) respectfully '
requests this Court take judicial notice of the following, true and correct: copies of which are
attached as exhibits to the declaration of Sylvia A, Cates, filed in support of the _C!orﬁmission’s

opposition to the Plaintiff’s motion for judgment on the pleadingsé

-

DEFENDANT CALIFORNIA
GAMBLING CONTROL
COMMISSION’S REQUEST FOR
JUDICIAL NOTICE IN SUPPORT OF

MOTION FOR JUDGMENT ON THE
PLEADINGS '

March 11, 2011

Trial Date: May 13,2011
Action Filed: January 8, 2008

Defendant's Request for Judicial Notice in Support of Defendant’s Opposition to
. Plaintiff's Motion for Judgment on the Pleadings (37-2008-00075326-CU-CO—CTL)
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A. Gaming Compact between the State of California and the Dry Creek Rancheria of
Pomo Indians, executed onSeptember 10, 1999; o '

B. Declaration of Yakima Di)rie in S'upport of Motion to Intervene as Defendants, filed .
in this matter (Nov. 8, 2010); ‘ |

C. Declaration of Antonia Lopez in Support of Motlon to Intervene as De .fendants, filed
in this matter (Nov. 8, 2010);

D. Declaration of Velma Wh1tebear in Support of Motion to Intervene as Defendants

filed in this matter (Nov. 8, 2010);

E. Declaratlon of Mlchael Mendtbles in Support of Motlon to Intervene as Defendants

filed in this matier (Nov. 8, 2010); N
"~ F. v Declaration of Antone Azevedo in Support of Motion to Intervene as Defendants,
ﬁled in thls matter (Nov. 8, 2010);

G. Declaration of Evelyn Wilson in Support of Motion to Intervene as De fendants filed
in this matter CNov 8,2010); -

H. Letter dated December 12, 2008, from Edith R Blackwel] Assocmte Solicitor, Indian
Affatrs Umted States Department of the Interior, to Peter Kaufman, Esq Deputy Attorney
General, ’ ' '

- L Letter dated. january 14, 2009, from Edith R. -Blaekwell, Associate Solicitor, Indian -

Affairs, United States Department of‘ the Interior, to Peter Kaufman, Esq., Deputy Attomney

General;

J.  Letter dated December 22, 2010, from Larry Echo Hawk, Assistant Secretary —
Indian Affairs, UnitedlStates Dep.artment of the Interior, to Ms. Sylvia [sic] Burley;

K. Notice of Appeal dated February 9, 2011, of the California- Valley Miwok Tribe, The-
Tribal Council, Yakima Dixie, Velma Whitebear, Antonia Lopez, Michaet' Mendibles, Evelyn -
Wilson, and Antoine _Azevedo to Amy Dutschke, Pacific ’Regiona'l Director of the Bureau of

Indian Affairs.

2

" Defendant’s Request for Judicial Notice in Support of Defendant’s Opposmon to
Plaintiff's Motxon for Judgment on the Pleadings (37-2008-00075326-CU-CO- CTL)
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L. Complaint filed on January 24, 2011, in the United States District Court for the
District of Columbia, The California Vqlley Miwok Tribe, et al., v. Ken Salazar, et al.,No. 1:11- .
cv-00160; | ' A

M. - SuppIemental Dcclaration of Yakima Dixie in Opposition to Plaintiff’s Motion for
Summary Judgment and/or Summary Adjudication, filed in this matter (January 11, 2011).

N. Judgment of Dismissal, filed August 1, 2006, and June 16, 2006, minute order upon
which judgment was based, California Gamblmg Control Commission v. Sylvia Burley, et al.,

No. 05AS05385 (Sup. Ct. Sacramento); | | '

0. Reporter s Transcript of Heanng Re Ex Parte Apphcatton Calzforma Valley Miwok
Tribe v. Calzforma Gambling Control Commission, filed in this matter, No.-37-2008- 0_007_5326 B
(Feb 1,2011.) | '

: _P. Intervenors Memorandum of Points and Authorltres in Opposmon to (1) Plaintiff’s

Demurrer 1o Complamt in Interventlon; and (2) Plamtlff’ s Motion for Reconsideration of Prior

lRuiin'g Granting Intervention filed in this matter (January 14, 2011),

Q April 11, 2007 publlc notice of the Bureau of Indian Affairs, Central California
Agency, to “assist the California Valley Miwok Tribe, aka Sheep Ranch Rancherta (Tribe) in its
efforts to organize a formal governmental structure that is acceptable to all members.’

' R. Letter dated November 6, 2006, from Troy Burdlck Supermtendent Central
Cahforma Agency, Bureau of Indian Affairs, to Ms. Silvia Burley and Mr. Yaklma Dixie;
S. Letter dated February 11, 2005, from Michael D. Olsen, Prmc1pal Deputy, Actmg

4Assrstant Secretary Indlan Affarrs to Mr. Yakima Dixie.

T. Letter dated March 26 2004, from Dale Risling, Sr Supermtendent Central’
California Agency, Bureau of Indian Affairs, to Ms. Sylvia [sic] Burley;

U. Report of the California State Auditor issued February 1‘5, 201 1, “Indian Gaming
Special Distributio’n Fund, Local Governments Continue to have Difficulty Justifying

Distribution Fund Grants, February 2011 Report 2010-036.”

3

_ Defendant’s Request for Judicial Notice in Support of Defendant’s Opposition to '
Plamtlff‘s Motlon for Judgment on the Pleadings (37-2008-00075326-CU-CO- CTL) i
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V.  United States District Court Civil Docket, U.sS. District — District of Columbia, for the
case California Valley Miwok Tribe v. United States of America, No. 1 :05¢cv739, filed April 12,

2005; :
W. Tentative Ruling, California Valley Miwok Tribe v. Caiz'fornz‘a Gambling Control -

Commission, No, 37-2008-00075326 (Sup: Ct. San Diego, Dec. 17, 2010.);

X, Declaratioa of Joginder Dhtllon in Support of Defendant’s Opposition to Plaintiff’s .
Motion for Summary Judgment, or, in the Alternative, for Surpmary Adjudication, filed in this ‘
matter (January 14, 2011). - - .

Y.. Decision of the Interior Board of Indlan Appeals in California Valley Miwok Trzbe V.
Paéz’ﬁc Regional Director, Bureau of Indian Affazrs (Jan, 28, 2010) 51 IBIA 103.

7 Section 2.6 of title 25 of the Code of Federal Regulations, issued by the Bureau of
Indian Affairs, Umtcd States Department of the Interior. '

AA. Order Granting Defendants’ M0t1on to stmlss Rincon Band of Luiseno Mzsszon ,
Indians v. Schwarzenegger (S D. Cal. Sep. 21, 2004, No 04-CV- 1151 w (WMc)

This request is made pursuant to Ev1dence Code sections 452 and 453. The Court may take
Jud1c1al notice, under Evidence Code section 452, subdivisions (b), (c) and (d), of the regulations
issued under the authority of the United States or any-pubhc entity in the Umted States, of the
official acts of the executlve departments of thc United States, and of the records of any court of

record of the United States. Section 453 of the Ev1dcnce Code provides that Juchcxat notice of the
matters set forth in section 452 is mandatory- if properly requested by a party. The requestmg_
party must give sufficient notice of the request to enable the adverse party to prepare to meet it,
and furnish the court w1th sufficient information to enable the Couit to take jud101al notice of the
matter. (Evid. Code, § 453, subd. (a) & (b).)

_ The documents in EXhlbltS A, Exhibits H through K, ‘Exhibits Q through T, and Exh1b1t Y -
are official records of the United States Department of the Inter1or ‘Bureau of Indian Affairs and
Board-of Indian Appeals. “The records and files of an adm1n1strat1ve board are properly the
subject of judicial notice » (Hogen v. Valley Hospital (1983) 147.Cal.App.3d 119, 125; see also
Western States Petroleum Ass'n v. Department of Health Services (2002) 99 Cal. App 4th 999,

Defendant s Request for Judicial Notice in Support of Defenclant’s Opposition to
Plamtlft‘s Motion for Judgment on the Pleadings (37-2008- 0007>326 CU-CO-CTL)
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1002 [judicial notice taken of federal Environmental Protection'Agency’S' materials pursuant to
Evidence Code section 452, subdmsmn ©)1) |

- The documeﬁts in Exhibit L and Exhibit V are records of the federal courts and are subject |
to judicial notice pursuant to Evidence Code section 452, subd1v131on (d). (Mills v. U.S. Bank
(2008) 166 Cal.App.4th 871, 877 [_]udlclal notice taken of certam pleadings from fe deral action].)
The documents in Exhibits B through G, Exhibit M, Exhibit O, Exhibit P, Exhibit W, and Exhibit
X are records of thlS Court, filed in this matter and are also subject to _]udlCIal notice pursuant to
Evidence Code section 452, subdivision (d). The document in Exh1b1t N is a record of the

Sacramento Superior Court and also is subj ect to judicial notice puxsuant to Ev1dence Code

sectlon 452, subdivision (d)

The document in Exhibit Z is a regulatlon ISSUCd under the authority of the United States by
a public entity in the United States, and is subject to judicial notice pursuant to Evidence Code
section 452, subdivision (b)

The document in Exhibit AA is a record of a federal court and is subject to Jud1c1al notice

“pursuant to Evidence Code section 452, subdivision (d). It also is decisional law of a court of the

United States and is subject to judicial notice pursuant to Evidence Code section 451, subdivision |

| (a).

The Commission respectively requests Jud101al notice be taken of the CXhlblLS listed above '

pursuant to Evidence Code section 452, subd1v151ons (b) (c), and (d) and Ev1dence Code sectmn .

451, subdivision (a).

5

Defendant’s Request for Judicial Notice in Support of Defendant’s Opposmon o |
Plaintiff's Motion for Judgment on the Pleadings (37-2008 -00075326-CU-CO-CTL)
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Dated: February 28, 2011

SA2008300115
31205746_2.docx
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Respectfully Submitted,

KAaMALA D. HARRIS

Attorney General of California
SARA J. DRAKE. .
Senior Assistant Attorney General
RANDALL A. PINAL :
Deputy Attorney General

; ‘ P
SyLvIAa A. CATES o

Deputy Attoiney General

Attorneys for Defendant

California Gambling Control Commis&ion

“Defendant's Request for Judicial Notice in Support of Defendant’s Opposition to -
Plaintiff's Motion for Judgment on the Pleadings (37-2008-00075326-CU-CO-CTL)
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DECLARATION OF SERVICE

Case Name: California Valley Miwok Tribe v. California Gambling Control Commission

CaseNo..'  37-2008-00075326-CU-CO-CTL

I declare:

I am employca in the Office of the Aftorney General, which is the office of a member of the
California State Bar,.at which member’s direction this service is made. 1 am 18 years of age or
older and not a party to this matter; my business address is 1300 I Street, Suite 125, P.O. Box

944255, Sacramento, CA 04244-2550.

On February 28, 2011, I served the attached DEFENDANT CALIFORNIA GAMBLING
CONTROL COMMISSION’S REQUEST FOR -JUDICIAL NOTICE IN SUPPORT OF .
OPPOSITION TO PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEADINGS by
placing a true copy thereof enclosed in a sealed envelope and causing such envelope to be
personally delivered by a.Golden State Overnight courier service to the office of the addressee

listed below:

Robert A, Rosette

Rosette & Associates
193 Blue Ravine Road, Suite 255
Folsom, CA, 95630 '

Manuel Corfales, I
11753 Avenida Sivrita
San Diego, CA 92128

Terry Singleton

Singleton & Associates

1950 Fifth Avenue, Suite 200
San Diego, CA 92101

Thomas W. Wolfrum '
1333 North California Blvd., Suite 150

Walnut Creek, CA 94596

I declare under penalty of perjury under the laws of the State of California the foregoing is true’
and correct and that this declaration was executed on February 28, 2011, at Sacrarento, -

California. o ,
| | ,. (’2%/’“

Linda Thorpe

Declarant S Signature

7

Defendaﬁt’s Request for Judicial Notice i Support of Defendlant’s Opposition to-
Plaintiff‘s‘Motion fqr Judgment on the Pleadings (37-2008-00075326—CU-CO—CTL)
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO -

CENTRAL
MINUTE ORDER

DATE: 03/11/2011 . TIME:02:00:00 PM | DEPT: C-62

JUDICIAL OFFICER PRESIDING: Ronald L. Styn
CLERK: Kim Mulligan * .

REPORTER/ERM: Susan Holthaus CSR# 6959
BAILIFF/COURT ATTENDANT: M. Chadwell

CASE NO: 37-2008-00075326-CU-CO-CTL CASE INIT.DATE:_O1/08/2OQ8 . o
CASE TITLE: California Valley Miwok Tribe vs. The California Gambling Control Commission
CASE CATEGORY: Civil - Unlimited CASE TYPE: Contract - Other :

EVENT TYPE: Motion Hearivng (Civi)
MOVING PARTY: California Valley Miwok Tribe
CAUSAL DOCUMENT/DATE FILED: Motion for Judgment on the Pleadings, 02/07/2011

APPEARANCES

SEE SIGN-IN SHEET FOR APPEARANCES.

The Court hears oral argument and CONFIRMS the tentative ruling as follows:

' The court addresses the evidentiary issues. Plaintiff California- Valley Miwok Tribe's request for
judicial notice is granted. Defendant California Gambling Control Commission's request for judicial
notice is granted. The Commission's objections to Plaintiif's request for judicial notice are overruled.
Plaintiff's reply request for judicial notice is granted. Intervenors' objections to Plaintiffs evidence in
. reply are overruled. ‘ o ' :

The court then rules as follows. Plaintiff California Valley Miwok Tribe's motion for judgment on th

‘pleadings as to Defendant California Gambling Control Commission's answer is granted. h

The court finds the complaint alleges facts sufficient to state causes of action for declaratoryvand
injunctive relief alleged against the Commission. o

The court also fi.nds that, in light of the December 22, 2010 decision by Assistant Secretary Lafry Echo
Hawk of the United States Department of the Interior ~Indian Affairs, of which this court takes judicial
notice, [Evidence Code § 452(c)], the Commission's answer does not state facts sufficient to constitute a -
defense to the complaint. CCP §438(c)(1)(A). .

The Decembef 22, 2010 decision definitively establishes the Tribé’'s membership, governing body and
leadership, including Sylvia Burley's status as representative and Chairperson of the Tribe. In deing so,
the decision establishes. Plai_ntiﬁ’s right to the RSTF monies held by the Commission. As discussed in

EXHIBIT

©

CGCC - APPX - 008



CASE TITLE; California Valley Miwok Tribe vs. The CASE NO: 37-2008-00075326-CU-CO-CTL A
- California Gambling Control Commission : ‘

this court's ruling on Plaintiff's motion for reconsideration, the December 22, 2010 decision Is final and
effective immediately: Given the effect of the December 22, 2010 decision, the Commission's answer
fails to state facts sufficient to establish both its denials and the affirmative defenses it asserts. The
‘December 22, 2010 decision establishes the recognized leader of the Tribe as Burley thereby
establishing her standing to bring this action against the Commission. For the reasons set forth in this
court's ruling on Plaintiff's mation for reconsideration, the January 12, 2011 Troy Burdick letter does not
keep open issues of Tribal government, membership and leadership, While the Commission argues that
the Intervenors' administrative appeal from the January 12, 2011 letter stays the effectiveness of the
January 12, 2011 letter, the Commission provides no authority establishing that this administrative
appeal” has any effect on the December 22, 2010 decision. The December 22, 2010 decision
conclusively and finally resolved these issues. The issue the Commission raises with respect to joinder
of the Compact Tribes, does not have any bearing on Plaintiff's right to the RSTF monies currently held
in trust by the Commission. Moreover, the answer fails. to allege facts setting forth how the Compact
Tribes have standing to contest.payment of RSTF monies by the Commission to the Tribe.

The court orders Plaintiff to submit a judgment within 10 days of this ruling.

Pla'intiffs_counse'! to submit a separ'ate order re; stay.

Judge Ronald L. Styn

CGCC - APPX - 009
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Page 2 of 4
or has accunred with the puprncd.organizaﬁon of your tribe. For examiple, We
12 made awere of-any efforts to reach out 10 {he Indian corfimunities in and
. around the Sheep Ranch"Rancheﬁg,' or 10 Persons who have imaintained any cultuiral
contact Wi ‘Sheep Ranchs To our knowledge, the only, persons of Indian descent ;
5,“,0]\,55 in (he ribe's organization efforts, were You and your- tWo daughters, We are .
peware of 217 efforté to involve Yekima Dixie or Mr. Dixie’s brother Melvin Dixieor
. any off; spring of Merle Butler, Tillie Jeff o Lenny Jeff, all persons who are knéwn 10
have resided 8l Sheep Ranch Rancheria at various imes in the past 75 years dnd pers:br'is j
who Have i erited an interest in (he Rencheria. We.are also not aware of any efforts to
v ( such es Lena Shelton) and their descendents: who once Tived adjacent 10

invoIVE. Jnd3ans :
Sheep Rahch-Ra.nCheI-lB or10 investipate the possibility_.bf involving 8 neighboring grovp-

We are sWaIt shal {he Indians of Sheep Rarich Ranchefia vrere in fact, part of 8 larger

an;mpwd'
have not bee

roup of pdians residing Jess {hen 20 miles away al West Point. Indeed, at your February,
-+ of the Joca . ‘

23,2004 deposilion', you yoursell {estified you Were at one time of {he-West Point Indian .
Community’ .we‘undersland ds well, that you had siblings residing there for many YEars. .
The BlA remans available, upon your fequest, {0 assist you in identifying {he members

] Indian copmunity, 10 assist in disseminating both individual and pubic .
notces, f'a.cililaﬁng meetings, and otherwise providing Jogistical suppox{. :

"1t is only afier the greater 1ribal community is initial]y:idemiﬁed that goveming_' i
Jocuments chould be drafied and the Tribe's base and membership criteria jdentified.-
The panicipalion of the greater 1ribal gommuniiy is essential 10 {his effort, We are very

4 “pase roll” Jor the tribe as ;dentified in the submitted

concerned about the designate
1ribal constitution; this “base roll” contains only {he names of five Jjving members 2] but
one “whom Were born between 1960 and 1996, and therefore would imply {hat there was '
pever &ny 1yibal community in end around Sheep Ranch Rancheria until you mel with
Yekime Dixie, 8sking for his assistance 10 admit you 858 member. The base roll, thus;
copgests thal {his tribe did not exist unti] the 1 990's,with {he exception of Y ekima Dixie.
However, pla's records indicate with the exception 1ot vyithétanding, otherwise.
ship rolls are used 10 esiablish 2 wribe’s cohesiveness and commﬁnity ala
sme in history. They would normally contain {he names of individuals lis.ed on
' : 5] GOCUMENIS which confirm Native American wibel relationships in a specific
~ geopre hical Tegion. Since tribes and bands {hemselves did not usually possess such
] goruments, (herefore, tribal base rolls have included persons Jisted on old
Indian Agency Tolls, yoters rolls, €1C. Our experience with your sister "
(e.g:, Shingle Springs Rancheria, Tuolumne Rancheria,']c')'ne Band,
 eceters) Jeads us 10 believe that Miwok {radirion favors base rolls identifying peisons
found in Jiwok iribes stretching from Amador County in.the North 1o Celavaras and
Meriposs Counties in the South. The Base and Enrollment criteria for these 1ribes Vary;
1, Amador County 1ribes use e 1915 Miwok Indian Census of Amados
County, B Dorado County 1ribes uiilize the 1916 Indian Census Roll, wibe(s) it
¢ County utjlize a 1934 JRA voters’ Jist The basé 0!l typically constitutes the

hiistoricd
. Ccensus rolls,
: Miwok‘xribcs

Tuolumne >

~cece - APPX - 011



Mo e e e -
by

-

cornc'r»S‘lOne ba] membershxp and based. upon owr expencnce has bcen ﬂue basxc
d foundation, for each of {he Miwok {ribes in oWy JUHSd}CUOn, i.e,the

m
M wok ]ndlans, Shmg]e Springs Ran cherig and Tuo hlmnc Ranchena

) mp e of 1he pmmpanon ‘of 8 preates wsibal
.de elermining membership criternia. We reiterate OW conitinued gvailability
5 8 63-638 contracts m\endcd 10

" and wﬂ]m ess 10 pesist you in s process ! and that vig PL 7o
anjzation of reorganization of the ;riba] community, We pave already .

facilitate 3
extended 255} s1an e, We urge you 10 continue ihe ‘5ork that you have be gon 'lowayds
{o ma] org amza f 1he Cahforma Val] nywo k Tribe, '

)'our "efforts i any way ; plnase COmnCl Raymond Fry, Manager, Tr-ib'ai.

H we can as
' Scmccs, (916) 930- 3794

. Showld you s Yetier, You aref‘z'advxsed lha\ you may doso’
by comply ing W S ‘ ,

sh ppeal any poruon of ﬁn
with the following: 4

ay be appcaled 10 the Re . gional Dnec\or, Pa caﬁc Reglonal Ofﬁce, Burest
1o, Ca hforma 5825..1n accordance with -

{ Indiasi ﬂ‘a’irS, 2800 Cottage Way, Secramen
the 1eguiahio? PR Pert 2 (capy enclose d). Your notice of & ppeal MU —Tbe*ﬁic&m..a._.__
s office wiihin 30 days of the date you receive {his decision- The dete of filing or- :
nouce is - date it is post marked of the date itis personally dehvared 10 his office.
Your no‘nc gppes) MUst include your. nane, 60dTEss and 1 elephone number. It <hould
SJearly ideP {he decision 10 be appealed if possible atiach @ copy of 1he decision.
potice 0 d {he envelope which it is aailed, should be be clearly lebe} d “NOTICE OF

must list the pames and 2 addresses of thc interested

own 10 you ' and certify 1hm you have sem them copxcs of the noncc

parties LD
v ou mus! also send @ cOpY of your'notice 10 the Regional Director, &l ‘the @0dress given
gbove. ' - - . '

1f you are O 1repre<emed by &n gtorney, You may Tequest agsisiance from this oface in

©pe prepergio? © of )'our appeal



'
H

page 4 ofd"

i no. ymely 8 eal is ﬁlcd,.t.h'is'dc'éisi‘on WiAl‘l become final for the D‘;paﬁment_ ofthe ",
Imterior at-the expiration of the eppeal period.No extension of time 108Y be gr.'amcd for' -
filing 8 notice of appe B S S

o = ',Sinf:t:n:lyJ : \
g Dok fsing 57
" Dele Rigling, ST
. Supc'r‘im'endcnt -
' éc; pacific Regional:DirEctdr o
' .Debora Luther; Assistant US Atiorney -
My¥8 Spicker, Deputy Solicitor '
y akima Dixie-Tribal Member .
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' Umted States D'epam_;nem of the Inteﬂof ﬁ

s prmme » SR

 OFFICE OF THE SECRETARY
" Washington, D.C. 20240 -

U FEBILING

M. Yakima K. D.ixie; e N .
Sheep Ranch Ranchena of MiWok Indians of California

11178 Sheep Ranch Rd.

PO.Box A
Sheep Ranch, California 95250

‘Dear Mr. Dixie: .
o1 am WIiting in responsg to your appeal fled with the.office, of the Assistant Secretary -
Indian Affairs on October 30, 2003. In deciding tlis appeal, 1 am exercising authority delegated

" 1o me.from the Assistant _Sccrétary - Indian Affairs pursuant to 209D

-{hat appeal, You challenged the Bureau of Indian Affairs™ (“BI‘A"") recoguition of Sylvia Burley as -
tribal Chairman snd sought 10 “pullify” bér admissiox, and the admission of her daughter-and
granddaughters into your Tribe. Although your appeal raises many difficult issues, 1 must

dismiss it on procédural grounds. :
. Your appeal of the BIA’s recognition- of Ms, Burley as tiibal Chairman hes been rendered
moot by the BIA'S decision of March 26, 2004, a copy of which is enclosed, rejecting the Tribe’s .
' proposed copsﬁmtii?p. In that letter, the BIA made clear that the Federal goycmment,did not
recognize Ms. Burley as the tribal Chaifman: Rather, the BIA would-recognize her as “‘a person . -
of authority within California Valley Miwok Tribe.” Until suchtime as the Tribe hes organized,’
- ‘the Federal governmem can recognize no one, including ydurse’lf,’ as the tribal Chairman. 1 .
© encourage Yo, gither in conjunction with Ms. Burley, otber ‘tribal members, or'potentiz] tribal . '
members, 1o continve your efforts 1o organize the Tribe along the lines outlined in the March 26,

2004, letier s0 1hat the Tribe can become organized and enjoy the full benefits of Federal
recogmition. The first step in Qrganizing the Tribe is ,ideptifying..putativc tribal members. fyou -,
need guidance O assistance, Ray Fry, (916) 930-3794, gf the Central California Agen.c'y of the

BIA can advise YOU how to go about doing this.

rocedurally defective because it raised issues

that had not been raised at Jower levels of the administrative appeal process.’ In May 2003, you
contacted thé BIA 10 request assistance in ,preparihg an appeal of {he BIA’s recognitica of Ms.
Buwley as tribal Chairnian. You specifically stated that you were not fling-a formal Notice of
Appeal. In June 2003, you filed an “Appeal of inaction of official,” pursuant to 25 CFR.§2.8,
with the Central California A‘gtncy_Supeﬁmcndent challenging {he BIA's failure to respond to

your request for assistance: 'In Angust 2003, you filed anothér “Appeal ofinaction of official™

lnvag‘idition,‘)"our.appcal 1o my office was p
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with the Acting Reg

_without preju ]

'-i)dwever, the. BLA does not recognize any tri

- your appeal would properly

' 2 .'. ‘ -
jonal Di_rccl'or. cha]-leﬁgi.ngihé failure of the Superintendent to respond 10
your appeal of the BIA’s jnaction. Y our appeal with my office, however, Was not an “Appeal of .
inactiori of official.” Rather, your “Notice of Appeal” challenged tbe BIA’s repogniﬁ'on of Ms.
(ibe’s adoption-of ber and her family -

Burley as tribal Chairman and sought to nullify the T
members. Those issues were not rajsed below. They-are not, thereforg, properly before me.

In sddition, your appeal appears to be untimely- In 1099, you first ¢hallenged the BLA’S
recognition of Ms. Burley as Chairman of the Tribe. Tn February 2000, the B]'.A-mfomacd you
{hat it defers to i:ribaJ'TeSdlution of such issues. On July 18,2001, you fileda _lawsui.f aga'nst Ms,
Burley in the United States District Court for ihe Eastern District of California challengirg her
purported Jeadership of the Tribe. On Jenuary 24, 2002, the district cowt dismissed your lawsuit,
 dice and with Jeave 10 amend, because you had not exbausted your administiative

remedies by appealing the BIA’s February 2000 decision. "After {he court’s January 24, 2002,
order, you should have pursued your administrative remedies with the BIA. Instead, you waited '
almost 2 year and a balf, until June 2003, before raising your claim with the Bureau. AS atesult .
of your delay in Purseing YOur sdrministrative appeal after the court’s Jemuary 24,2002, order,

your appeal before me is time barred.

er of March 26, 2004, that the Tribe is not an organized wibe, .
bal gpvermn'én‘g, and therefore, cannot defer to any ’
mbal dispute resolution process at this time. [ understand that a M. Troy M. ‘Woodward has
held himself out as &0 Adminiistrative Hearing Offcer for the Tribe and purported to conduct a

0 ur complaint against Ms. Burley. Please be advised that the BIA does not

hearing 10 resolve you )
oodward as a tribal official or his hearing process as a Jegitimate tribal forum.
future, therefore,

recognize Mr. W
Should other jssues arise with respect to tribal leadership or membership in the
lie exc]usivz‘]y'_\#ith 1he BIA. ' e

in Jight of the BIA’S lett

_ Sincerely,

“ " Mjchael D. Olsen '
Principal Deputy . :
Acting Assisiant Secretary - Indizn Affairs.

Enclosure
ce: »S)ﬂ\jia Bwley
" Troy M. Woodward, Esq.

Thomas W. Wolfrum, Esq.
Chadd Everane
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS,
Ceniral California Agency
650 Capitol Mall, Svite 8-500
Sacramento, CA 938 14-4710

IN REPLY REFEF, TO

CERTIFIED MAIL NO. 7003 1680 0002 3892 1019
RETURN RECEIPT REQUESTED ’ ,
W -6 0%

Ms. Silvia Burley
10601 Escondido Place
Stockton, California 95212

CERTIFIED MAIL NO, 7003 1680 0002 3892 1002
RETURN RECEIPT REQUESTED

Mr. Yakima K. Dixie

«/o Mr. Chadd Everone

12054 University Avenue, #407 .
Berkeley, California 94704

Dear Ms. Burley and Mr, Dixie:

The Bureau of Indian Affairs (B1A) remains committed 10 assist the California Valley Miwok
Tribe (Tribe) (formerly Sheep Ranch Rancheria of the Me-Wuk Indians of California) in ifs
efforts to reorganize & formal governmental structure that is representative of all Miwok Indians
who can establish a basis for their interest In the Tribe and is acceptable to the clear majority of
those Indians, We arc writing you because of your claim of leadership of the Tribe. .

The Centrat California Agency (Agency) has been meeting with both of you and your -
representatives for sometime to discuss issues and to offer assistance in your organizational
efforts for the Tribe, It is evident; however, that the ongoing leadership dispute is al an impasse
and the likelihood of this impasse changing soon seems to be remote. Therefore, we renew Hur
offer 10 assist the Tribe in the organizational process. Our intention iy not to interfere with the
Tribe's right to govern itself! Rather, we make this offer consistent with the well-established
principle that the BIA has a responsibility to deterrnine that it is dealing with a governinetit that '

- is representative of the Tribe as a whole, The authority and responsibility to take this action
becomes evident once there is clear evidence that the dispute between competing leadership
‘Pactions, such as yours, threatens 1o impair the government-to-government relationship between
the Tribe and the United States. - : : :

The Agensy, therefore, will publish a notice of a general council meeting of the Tribe to be
sponsored. by the BIA in the newspapers within the Miwok region, This will initiate the
reorganization process. The notice shall invite the members of the Tribe and potential members
to the meeting where the members will discuss the issues ‘and needs confronting the Tribe. We
‘have used this sort of general council meeting approach in other instances to help tribes
rearganizé when for various reasons the tribss lacked an organized tribal government that
represented the entire membership. : ' '
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1t appears that you each have determined your membership criteria, and membership, and
develaped constitutions or governing documents, We understand, however, you do not agree on
certain issues that are fundamental 1o the process of building.an organized government. We

propose to discuss the Following issues that are preventing you from moving forward as a unified

ribe:

form of g,;‘wermgem: . _ L . _ ;

organization under a federal statute (should the tribe decide to adopt & constifution);

« should the tribe adopt a constitution, what constitution will be used: the Dixie or Buriey
constitation, combination of both,.or enother;

o determining the census where membership 15 first listed, i.e., 1916 Sheep Ranch
Rancheria census or other document, - . :
" o determining leadership of the tribe, i.¢., holding a {rmsitional election or agreeing ic

some type of power sharing.

The. general counci] first needs to determine the type of government youT tribe will adopt. Tribes
do nat always adopt constitutions; some govern according to the tribe's tradition or have some
sort of power sharing in an open participatory type of government, Next, the general council
needs (o agree 1o the census o other documents that establishes the otiginal metmbers of the

Rancheria. That censns should be the swarting point from which the tribe develops membership

eriteria. The immediate goal Is determining membership of the tribe. Once membership is

established and the general council determines the form of governmerit, then the leadership
issues can be resolved. ‘ B

‘The Agency will coordinate the meeting by setting the date; time, location and other

arangements, but we would appreciate your suggestions, date, time, location, and possible

agenda items, The BIA offers the assistance of an independent observer/mediatorto facilitate the .
mesting or meetings. Please respond 1o the Agency conoerning your willingness 10 participate in

4 mesting to discuss the issues in depth and begiti the resolution process.

We very much desire that you both participate. We intend to conduct a fair and open process in
which supporiers of each of you can participate and be heard. We will proceed with this preeess,
however, even if one or both of you declines to participate, :

Please contact Carol Rogers-Davis, Acting “Tribal Operations Officer, Central California Agency,
a1 (916) 930-3764, to work with her on setting up the meeting. T

Sincerely, ‘ ‘ |

Troy/ ‘Burdick :
Superintendent .

ce:  Director, Pacific Region
Regional Solicitor
Director, Bureau of Indian Affairs .
Assistant Solicitor, Branch of Tribal Government & Alaska
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.

United States Department of the Interior

OFFICE OF THE SOLICITOR
Washington, D.C. 20240

IN REPLY REFER TO:

In reply, please address to:
Main Interior, Room 6513

Peter Kaufman, Esq. , '
Deputy Attorney General ' :
110 West A Street, Suite 1100 DEC 12 2008

. San Diego, CA 92101 -

Dear Mr. Kaufman: -

This letter is in response to your telephone inquiry requesting information on the status of
the leadership for the California Valley Miwok Tribe (CVMT). CVMT presents the
Bureau of Indian Affairs (BIA) with a unique situation. The following summarizes. the

* history of the Tribe and the current leadership dispute.

CVMT began as a rancheria set up for 12 individual Indians in 1916, The government
set aside .92 acres of land on which those twelve individuals could live. In 1935, the sole
adult member of the rancheria voted pot to reject the Indian Reorganization Act (IRA).!
In 1966, the Federal government undertook to terminate the rancheria by, among other
- things, distributing the assets of the rancheria to the rancheria’s residents. Ultimately, the
Federal government failed to take the steps necessary to complete terminate of the
Federal relationship with the rancheria and the rancheria continued to exist. There was
one resident, Mabel Hodge Dixie. For reasons that are not relevant to your inquiry, the -
government did not convey the property to Ms. Dixie successfully and ultimately held it
in trust for her. When she died, her heirs inherited the 0.92 acre held in trust by the
government. In 1998, Ms, Dixie’s somn, Yakima Dixie, resided on the rancheria land and
. was its only known member. That same year, Silvia Burley, a distant relative of Mr.
Dixie, approached Mr. Dixie about adopting her, her two daughters, and her
granddaughter into the Tribe so that they would, be-eligible for Indian health and
education benefits. Mr. Dixie adopted Ms. Burley and her family. o

Mr. Dixie and Ms. Burley became interested in organizing the tribe formally— that is

" establishing a tribal government. In 1999, ‘the two of them approached the BIA for
assistance. At that time, Mr. Dixie acted as the Tribe’s leader and he held the title of
“Chairman,” On April 20, 1999, Ms. Burley submitted a purported letter of resignation
from Mr. Dixie. The next day, Mr. Dixie asserted he never resigned his position and
refused to do so. He claims that Ms. Burley forged his name on the resignation letter.
After Mr. Dixie’s purported resignation, Ms, Burley became leader of the Tribe, having
been elected by herself and one of her daughters. Ms. Burley claimed the title of

' While it is common for peaple to refer to the Indians of a reservation as voting to accept the IRA, the act
. ‘applied to a resefvation unless a majority of the Indians voted against its application ‘within a year, later
extended for another year, See 25 U.S.C. §478. :
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“Chairman.” The BIA accepted her in this position but noted the leadership dispute
 between her and Mr. Dixie. On March 7, 2000, the BIA wrote in & letter to Ms. Burley
that it would not interfere in the dispute unless the dispute continued without resolution .
and the government-to-government relationship between the United States and the Tribe
became threatened. If the government-to-government relationship were to become
" threatened, the BIA advised, it would advise the Tribe to resolve the dispute within a
reasonable period of time. ' -

Ms. Burley and her daughters responded by attempting to organize the Tribe. Initially,
they sought to organize the government under the provisions of the Indian Reorganization
"~ Act, but the BIA failed to call the requisite election on the proposed constitution.

In 2002, counsel purporting to represent the California Valley Miwok Tribe and Ms,
Burley filed suit in the United States District Court for the Eastern District of California
' claimed the United States had breached its trust responsibilities and violated the
California Rancheria by conveying the less than one acre of land to Ms. Dixie in 1967
when the tribe had potentially 250 members. The cout dismissed the suit on grounds
that it was filed beyond the six-year statute of limitations. The Ninth Circuit Court of
Appeals affirmed in an unpublished opinion. ‘See California Valley Miwok Tribe v.
United States, No. 04-16676, 2006 WL 2373434 (9" Cir., Aug: 17, 2006)) '

Ultimately, in 2003, Ms. Burley tried to organize the Tribe under the Tribe’s inherent
 sovereign authority without the supervision of the BIA. Ms. Burley submitied the Tribe’s
constitution to.the BIA for informational purposes. The BIA reviewed the constitution -

and determined that it was not valid because Ms. Burley had failed in the process of
. developing and adopting the constitution to include other Indians with legitimate ties to
 the Tribe. On March 26, 2004, the BIA informed Ms. Burley that the Tribe remained
unorganized and had no government. Because the Tribe had no government, it could not
-have a governmental leader: The BIA would not recognize Ms. Burley as Chairman, that '
is, the governmental leader of the Tribe. Instead the BIA would deal with-herasa
“spokesperson” or “person of authority” for the Tribe for the purposes of awarding
. Federal contracts, - -

Meanwhile, Mr, Dixie continued to agsert that he was the hereditary leader of the Tribe -
and that he had never resigned his position. In March 2005, a representative of the
Assistant Secretary — Indian Affairs decided Mr. Dixie’s appeal of the BIA’s acceptance
of Ms. Burley as tribal Chairman. In the letter dismissing Mr. Dixie’s appeal, the Dieputy
Assistant Secretary informed Mr. Dixie that Ms.-Burley was not the governmental leader
of the Tribe. In fact, the letter explained, the Tribe could have no governmental leader
until it had a government developed through an organizational process that included the

. broader tribal community of other Indians with legitimate ties to the Tribe.

Thus, the BIA faced a stand-off between Ms. Burley, who'insisted the Tribe had
organized properly under her constitution, and Mr. Dixie, who claimed to be the

hereditary leader of the Tribe. Ms. Burley sued the BIA in Federal district court in the
~ District of Columbia, claiming that the BIA improperly denied her constitution’s validity. -

2
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The district court granted the BIA’s motion to dismiss for failure to state a claim. The
Court of Appeals affirmed. See California Valley Miwok Tribe v: United States, 424 F.
Supp: 2d 197 (D.D.C. 2006), gff"d 515 F.3d 1262 (D.C. Cir. 2008) -

When the district court granted its motion to dismiss, the BIA worked with both Ms.
Burley and Mr. Dixie to assist the Tribe in organizing itself. After initial efferts by the .
BIA to find 2 mutually agreeable solution, Ms. Burley chose not to cooperate. The BIA
decided to initiate the organization process by identifying those persons who are lineal
descendents of the original twelve Indians for whom the government established the
rancheria, the single resident who voted in 1935 on the IRA, and the sole distributee,
Mabel Hodge Dixie. Ms. Burley appealed the BIA’s decision to the Interior Board of
Indian Appeals (IBIA), California Valley Miwok Tribe v. Pacific Regional Director,
Docket No.: IBIA 07-100-A. Under the Departments regulations, a decision ofa
Regional Director that has been appealed to IBIA is not final and effective except under
certain circumstances, not present here, which effectively stayed the BIA’s effort to assist
- the Tribe in organizing itself. See 25 C.F.R. § 2:6(z). ' : ’

When the BIA is faced with a situation such as this, when-it cannot determine who the
legitimate leader of the Tribe is, the BIA must first defer to the Tribe to resolve the
dispute. See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49, 65 (1978); Fisher v.
District Court, 424 U.S. 382, 386-89 (1976); Smith v. Babbitt, 100 F.3d 556, 559 (8™ Cir.
1996); Wheeler v. Department of the Interior, 811 F.2d 549 (1‘0th Cir. 1987). The
difficulty with CVMT is that because it has no government, it has no governmentd] forum
for resolving the dispute. In similar situations, the BIA would turn to a tribe’s general
council, that is, the collective membership of the tribe. Joharnnes Wanatee v. Acting .
Minneapolis Area Director, 31 IBIA 93 ( 1997). But because CVMT has not even teken
the initial step of determining its membership, a general council meeting is not possible.-

The only answer is for the BIA to wait for the Tribe to organize itself. The Tribe will be
abie to do so once the IBIA decides Ms, Burley’s appeal. The IBIA has a significant
workload but the briefing on Ms. Burley’s appeal was completed essentially a year ago
and the D.C. Circuit Court opinion of earlier this year has been served as supplemental
authority in the IBIA proceedings so we could expect a decision at any time. Inthe
meantime, neither the BIA nor any court has authority t6 resolve the leadership dispute
that is crippling the Tribe. See, Goodface v. Grassrope, 708 F.2d 335 (8th Cir. 1983).

I hope that this letter provides all the information you need. Should you need additional
information or have further questions, please contact Jane Smith (202-208-5808), the
member of my staff handling this matter. ‘ : ’ :

* Sincerely,

Edith R. Blackwell .
Associate Solicitor, Indian Affairs
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United States Department' of the Interior

‘ - . .OFFICE OF THE SOLICITOR
‘ Washington, D.C. 20240

IN REPLY REFER TO;

T : In reply, please address to:
. JAN 14 2009 Main Interior, Room 6513

Peter Kaufman, Esq.

Deputy Attorney General

110 West A Street, Suite 1100
San Diego, CA 92101

B Dear Mr. Kauﬁnan:

I write in response to your telephone i inquiry concermng the letter of November 10, 2008.
addressed to Silvia Burley as Chairman of the California Valley Miwok Tribe (CVMT).
You asked whether the letter reflects that the United States recognizes Ms. Burley as the
. governmental leader of the CVMT. The letter was an administrative oversight. The
Bureau of Indian Education sent the letter to 583 tribes based on a list of tribal leaders
- which had not been updated to reflect that the Federal government does not recognh
Ms. Burley as the Chairperson of the CVMT. In fact, because the CVMT is in the midst
ofa leadershlp dispute between Ms. Burley and Yakima Dixie, the United States doss not
recoguize any tribal government or governmental leader of the Tribe.

If you havc additional questions, please feel free to contact Jane Smith (202-208-5808),
the person on my staff handling this matter. ‘

Sincerely,

1l 6\%&/

. Bdith R. Blackwell
Associate Solicitor, Indian Affalrs
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IN THE UNITED STATES DISTRICT COURT
. FOR THE DISTRICT OF COLUMBIA

Civil Division

THE CALIFORNIA VALLEY MIWOK TRIBE,
11178 Sheep Ranch Road :
Mountain Ranch, CA 95246

THE TRIBAL COUNCIL,
11178 Sheep Ranch Road
, Mountain Ranch, CA 95246

YAKIMA DIXIE,
11178 Sheep Ranch Road
Mountain Ranch, CA 95246

- VELMA WHITEBEAR,
213 Downing Drive -
Galt, CA 95632

ANTONIA LOPEZ,
P.0.Box 1432 . =
Jackson, CA 95642

MICHAEL MENDIBLES,
P.O. Box 266
West Point, CA. 95255

EVELYN WILSON,
4104 Blagen Blvd.
~West Point, CA 95255

ANTOINE AZEVEDO,
4001 Carriebee Ct. »
North Highlands, CA 95660 .

' Plaintiffs,
Y. ' .

KEN SALAZAR, in his official capacity as
Secretary of the United States Department of the

“Interior,

‘United States Department of the Interior
1849 C Street, N.W.
Washington, D.C, 20240

LARRY ECHO HAWK, in his official capacity as
Assistant Secretary-Indian Affairs of the United
States Department of the Interior,

Department of the Interior

1849 C Street, NNW.
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Washington DC 20240 -

MICHAEL BLACK, in his official capacity as
Director of the Bureau of Indian Affairs within the
United States Department of the Interior,

Bureau of Indian Affairs

MS-4606 - o

1849 C Street, N.W,

Washington, D,C. 20240

. Defendants.

. COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiffs Yakima Diiie ("Chicf Dixie"), the California Valley Miwok Tribe ("Tribe"),

: kand Tribe members Velma WhiteBear, Antonié Lopez, Michae! Mendibles, Evé[j'n Wilson and
Antoine A7evedo individually and as members of the Tribal Council ("Council"), submlt this
Complaint against the Dcfendants, Ken Salazar, Secretary of the United States Department of
the Intcnor ("Department"), Larry Echo IIawk Assistant Secrt,tary-— Indian Affairs of the -
Department, and Michael Black, Director of the Bureau pf Indian Affairs within the

Department, and state énd allege as follows:

IN TRODUCTION

L. In California Valley Miwok T; ibe v. United States, 515 F.3d 1262 (D C er
2008), the Court of Appeals for the District of Columbia Circuit upheld the Secretary of the
. Interior's ("Secretary") decision that Sylvia Buﬂ.ey'. ("Burlej") and her two daughters |
(co{lective!f, the "Burley Faction") were not the legitimate government of the Tribe. The court
held thét the Sgcrctary, in é004 and 20.05, properly '1'ejccfed a purported tribal constitution that
the Burley Fa‘ctidn had submitted "without so much as consulﬁng [the Tribe's] membership."
The Secretary therefore properly refused to recognize Ms. Burley as Chairperson of the Tribe,

“and properly refused to recognize the Tribe as "organized;‘ under the Indian Reorganization

-2

&
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- Actof 1193‘4 ("IRA"). See Letter frdm Dale Risling St., Supeﬁntcndcnt, Bureau of Indian
Affairs Central California Agency, to Silvia Burley (Mar. 26, 2004) (the "2004 Decision") (a
true and correct copy of which is attached hereto as Exhibit "A"); Letter from Michael Olsen, -
Acting Assistant Secrctary — [ndian At‘fairs, to Yakima Dixie, (Feb. 11, 2005) {the "2005
Decision) (a true and correct copy of which is attached hereto as Exhibit "B"). ;Fhe Court of
Appeals thus affirmed a deqisiori by the Distriét- Court for the District of Columbia, dismissing ° ‘

\_‘ Ms. Burley's chaile‘nge to the Secretary's decisions. |

2. In briefs submitted to the Cowrt of Appeals, the Secretary toék the _pésition that,
"for an 'Indian tribe' to organize under the IRA, action by the tribe as a whole is required; '
action by an unrepreécntativc faction is insufficient.” The'Secretary argued, in supéort of the
2004 and 2005 Decisions, that she could not récégnize Burley's purpoﬁed tribal government, 1 A
or its constitution, .bec.ause "the undisputed facts show that the Eﬁrley Goﬁemme.Int was
‘elected, and its governing docuﬁme'nts adopted; by just three people and.without the
participation of the \}ast majority of the pol;entia] members of the Tribe." The Sebcretar‘y also
recognized that she had not oﬁly the authority but the obligation‘ to "e;risure the-legitimacy of

. any purported tribal government that seeks to engage in [a] govemmeﬂt—tdgovemment |

relationshi p with the United States." |

3. The C'ourt of Appeals agreed ‘With the Secretary, holding that "as Congress has
made clear, tribal organization under the [IRA] mu.‘st. reflect majoritarian values," and that

"[Burley's) antimajoritartan gambit deserves .n'o stanip of app'roval frorﬁ the Secretary.™

4. .‘ Followi-ng the Courst of Appef.lls' decision, on November 6, 2006, the Bureau of

Indian Affairs ("BIA") issued a decision describing ho-w_.it would assist the Tribe in organizing

under the IRA, The B.urley Faction appealed this decision to the BIA's Regional Director. On

. April 2, 2007, the Regional Director affirmed the decision.”

-3-
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5. . OnApril 10and 17,2007, the BIA pnblishpd a notice seekin’g personal
genealogies and other information from potential Tribe members, which was to' be used to
identify those who were entitled to participate 'in the initial 6rganization of the Tribe. More
than 500 people respondcd The BIA has taken no action as to these submittals.

6. The Burley Faction did not participate in the process initiated by the BIA, but
insteaq appealed the Regional Director's April 2, 2007 decision to the Interior Boz_1rd of Indnan
Appeals ("Board"), Cal-i.farnia. Valley Miwok Tribe v. Pacific Regional Director, Bureau of
Indian Affairs, 51 TBIA 103 (Jan. 28, 2010). |

7. The Board held that tHe Secretary's previous, judicially approved decisions
regarding the status of the Bﬁrlcy Faction and the requirement of niaj ority parti.cipai_ion. were
not subject to further review, Tt the;refbre dismissed all but one of Burley's claims for iack of
~ jurisdiction. The Board rcfcrr&i a single, n;rron issue‘_from Burley's ap:pea_l. to the Assistant.
Secretary — Ind-i_an Affairs (the "Assistant Secrc'tary."): the process for identifying which
members of the Tribal community weré entitled tc; participate in thé initial o.rganizat:ion of the
Tribe. ‘

8.» " On December 22, 2010, the As_sis.t'ant Secretéry acted on Burley's appéal Lel:_ter.
+ from Assistant Secretary~——_lndian Affairs to Yaki@a Dixie. (December 22, 2010) (l'he'

"December 22 Decision"), (a true and éorrect copy 'of'which is atta;:hed hereto as Exhibit "C"). -
The Assistant Secretary did not address the narrow issue over which he had jurisdiction.

' Instead he inexplicably repudiated each of the argumems that the Se"retary had made before
the District Court and the Court of Appeals.' Without any reasoncd‘explanation, he reversed
each and every one of the Secretary'é prior decisioﬁs that those courts had upheld, The
Assistant Secrc?ary rescinded the 2004 and 2005 Decisions denying recognition of the Burley.

Faction and its constitution. He declared that the Tribe was "organized" under a General
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Council form of govemme.nt, pursuant to a 1998 tribel resolution that was not signed by a
majority of the Tribe's adult members (the 1998 Resolution'ﬁ. He directed the BIA to carry
on government-to-government relations with the Burley Faction. And he p;jdered the BIA to
rescing its ef‘fort_s to help the Tribe oréanize according to majoritarian pri,ncileles.
9. ‘Plaintif‘fs challenge the Assistant Secretéry's acﬁ'on as arbitrary, capricious, and
“notin accordance with law, The December 22 Decision e‘(ceeds the scope of the i issue referred
to the Assistant Secretary on appeal, lmproperly revisits and overtums long- settled Judxmally
approved decisions, addresses issues barred by failure to file timely appcals with the Board, -
and violates the Sectetary's responsibility to ensure that the United States conducts
- government-to-government relations only with valid representatives of the Tribe,

10, . The December 22 Decision directly contradicts the lSec.retary's prior
representati.ons to this Court and cedes complete control of the Tribe to. the Burley Faction,
who have fought for more than a decade to deny the benefits of Tribe membership to anyone -
‘but themselves. ‘

11.‘ , Plainﬁffs therefore file this ection; asking this Court to invalidate the Assistant
Secretary's decision and to enjoin:'and invalidate its impletnentation.. |

JURISDICTION AND VENUE

12, This Court has Junsdlctxon over this action pursuant to 28 U.S.C. § 1331
because the asserted clalms arise under the Consntutlon and laws of the United States

13, This Court also has jurisdiction ever thi's action purs_uax-nt to 28 U.S.C. §‘l.361 in
that'the Tribe seeks to compel oi’ﬁeers and employees of the United State-s' and its agencies to '

perform duties owed to the Tribe.
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14, This Court also ha;jurisdiction over this actién pursuant to 28 U.S.C. § 1362
_becausc the Tribe 1s an Indian tribe duly recognized by the Secretary of the Interio'r, and the
" matter in controversy arises under the Constitution, laws or treaties of the United States.
15. ~Venue is proper in this Court under 28 U.S.C. §. 139'1 (e). because the Secretary,
| the Assistant Secretary, the Director of the BIA, and the Department are located in this district.
16. - Judicial review ofthe agency 'actioni is authorized by the' Administrative |
Procedure Act ("APA"), 5 U.5.C. §§ 70'2, 704 and 706. The A;sistant Secretary's decision is
: fmal agency actlon under the APA and 25 C.F.R. § 2.6(c).
17 “ The requested declaratory and. mjunctwe rehef is authonzed by 28 U s.C.
§§ 2201-2202.
-~ 18.  Plaintiffs have exhausted t'h,cir a&miniﬂraﬁ've remedies and are not required to
pursué additional administrative remedies before seekiné and obtaining ju&icial relief,
19.  Anactual case'and cbnt;-oversy Has arisen qnd now exists between the parties
with regard to the Assistant Sccretary's violations of the statutes and regulations cited herein.
PARTIES o
20, Plamnff Callforma Valley leok Trlbc, alSO known as the "Sheep Ranch
Rancheria,” the "Shecp Ranch Ranchena of Me-Wuk Indidns of Cahforma " and the "Sheep
R’énch Band of Me-wuk Indians of the Sheep Ranch Rancl'xeria," isa fedg_rally recognized
Indian tribe sit;.lated in Sheep Ranch, California, in Calaveras County. (The Burley Faction
purporfed to enact a tﬁﬁai resolution in 2001, cﬁaﬂgin—g the name of the Tribe from the Sheep
Ranch Bém.d of Me-wuk Ihdiané to'the California Valley Miwok Tribe. Plaintiffs dispute that
the Burley Faction had the authority to enact such a resolution. But because the BIA now
refers to the Tnbe as the Cahforma Valley M1w0k Tribe, Plaintiffs and members of the larger

tribal community have used that name to avoid confusion. This Compl&mt will do thie same.)

-
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The Tribc consists of [ndi;m members and their descendants, and/or their Indian successors in
interest, for whose benefit the United States acquired a;nd created the Sheep Ranch Rancheria.
There is an ongoing dispute regarding the true membership and leadership of the Tribe.

21. Plaint-'iff" Yakima Dixie is the Heréditary Chief and Traditional Spokesperson,
and the historical Chairperson, of the Cal'ifornie; Valley Miwok Tribe. '

22. Plaintiff Tribal Céuncil'is the duly authorized and legitimate gc;veming body of
the Tribe, appointed by Chief Dlxxe Thc Council consists of Chlef Dixie and T ribe members

-Velma thteBear Antonia Lopez, chhael Mendibles, Evelyn Wllson and Antoine Azevedo
23, Plaintiffé Velma WhiteBear, Antonia Lopez, Michael Mendiblcs, Evelyn
Witson and Antoine Azevedo' are members of the Tribe and of the Tribal Councﬂ. Each is‘a
lineal descendant of a historical member or members of the Tribe, |

24.  Defendant Ken Salazar is the Secretary of the United States Department of the
Tnterior. Mr. Salazar is respor.usible for the supervision of‘the various federal agencies and‘
bureaus wiﬁain the Department, including the BIA. Mr. Salazar is an officer or cmployce of
the United. States and has a direct statutory duty to carry out the provisions of the Indlan
Reorganization Act of 1934 (“IRA”) and olher relevant laws, Mr, Salazar is sued in his official
capéxcity only.

25. De‘["c_nd:ant Larry Echo H‘awk i's the Assistant Secretary — Indian Affairs of the
Department and head of the Bureau of Indian Affairs. Mr. Echo Hawk issued the Decenib.er 2 :
Decision fhat is challenged in this action.. Mr. Echo Hawk is sued in his ofﬁcial capacily-only.

26.  Michael Black is thé Director of the Bu;eau of Indian Affairs within the |
Department. Mr. Black is responsxble or the day-to-day operat:ons of the BIA, including its

relatlons with fcdcrally recognized Indian tribes. Mr. Black is sued in his off” cxal capacity

‘only.
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RELEVANT. FACTS

Tribal Hist.ory and Indian Reorganization Act

27 In 1916; the United States purchased approximately one to two acres of land
and created the Sheép Ranch Rancheria for the benefit of a small cluster of twelve to fourt.cen
Miwok Indians that Were found living in ‘or near Sheep Ranch, California, The United States
subgeque_nt]y recognized the Sheep Ranch Band of Me-wuk Indians as a fedcf_al Indiﬁn Tribe.

28.  In 1935, the 'I'ri'be voted to aceept 1he IRA. The IRA allows Indian tribes to
adopta cbnstitixtion, form a tribal government, and elect tribal rbfﬁéials, subject to éubstantivc
and proéedural requirements in-the IRA. Tribes thus “organf;éd” under the IRA are eligible
for cc%rtain federal benefits and services. A&hough it accepted the IRA, the Tribe did not take
_actioﬁ to be_:cOfnc "organized.”‘ . | A |

29.  Under the IRA, the Secretary has a duty to ensure that the Department
. recogmzes only a legitimate tribal govemment that reflects the participation of a majorxty of
the Trxbe ] membershlp This duty is informed and strengthened by the United States trust
-obligations to Inchan tribes and their members.

T'he California Rancherié Act and Failure to Terminate t;he Tribe -

30. In 1958, Congress enacted the California Rancheria Act, which authorxzed the
Secretary to terminate the lands and trust status of enumerated Indian tribes on Cahfomla
* Rancherias under certain condmons Under the Act, mbes could acccpt termination in
exchange for fee title to Rancheria assets and the prov1s10n of certain services by the federal

govemmcnt. '

3. In 1965, the BIA listed Mabel Hodge Dixie as the only Indian living on Sheep '

t

Ranch Rancheria. .
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.3’2;

to the Cal Lferma Ranchen Act, and fhe Um ted States conveyed,fce titlé:in the Sheep Ranch

Ranchena*-to Mabe[ Hodgc Dme The BIA n&ver c0mpleted thie! requzrements for fermination.

& Di‘éié*qu-itcl“a’imeéif'thé-‘Ranchi:ri‘éfzfiacl"c; to the United, States, 'thefebyzpnpventing:

terminativnof the T rlbe fioim becemmg effectwe .

33 In 1971, Ms: Dlxw died; and Her son: Yakxma Dixie inherited the posmon of

He;edltary Chiefand. Traditional. Spokcsperson of the: Tr1bea
In 1994, Ccmgress enacted the Tt e List Act,Pub:-L, 103-454; 108 Stat; 4791

" Burldy Secks Controliof e Tribe:

;—,:Chieﬁ-ﬁfikie;wgs, the only; Indian living on the Sheep.Ranch Rancheria;

oannef1x1clmmad1atelydcmedthevahchﬁy of the documerit and eontifiues tado:

H- ‘
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so. Over the next few years, Burley trled several times, unsuccessfully, to gain BIA approval
of various. Tribal constitutions that would have recognized her as the Tribe's leader and hmlted
| Tribe membership to Burley and a few others.
| Chu,f Dixic's Efforts to Organize the Tribe ‘

37. . After several years of. failed efforts to resolve the leddershlp disputes that had
arisen with Burley, Chief Dixie began efforts in 2003 to organize the Tribe without Burley's
assistance and with the participation of the entire Tribal community. Since late 2003, the Tnbe
has’ hcld open mectmgs each month. Attendance at the meetings ranges from approx;mately 30
to more than 100 members Attendance records are kept, and meetings are recorded and
archived. Although Burley was speclﬁcally invited to the mmal meetmgs and has nevet been
excluded from any meetmg, she has never ‘attended.

38, In addition to the gencral Tribal meetmgs, Chief Dixie convened a group of
individuals who were recogmzed thhm the Tribal commuruty as ﬁgurcs of authority, in order .
to form a Tribal Counc1l In addition to Chief Dxx:e, the Counc11 consxsts of Plaintiffs Velma
WhiteBear, Antonia Lopez, Michael Mendibles, Evelyn le-_son and Antoine Azevedo. Each
of the mcmbers of the Tnbal Council is a lineal dcsccndant ofa historical member or members
of the Tribe, The quunml met with the BIA in Scptcmbcr 2003 and presented the BIA wnh :
documentation of their legitimate claims to Tribal rnembershi.p and authiority,

39.. . At the September 2003 meeting, Chief Dixie.and the Council presented the BIA
witlr a list of Tribal community mc;m-bgrs whe should be allowed 10 .parti.ci.pate in the initial
0réani7ation of the Tribe, and fequested that the BIA call an election pursuant to the IRA to
select a Tribal govemmem that could be recognlzcd by the United States. The BIA did not act
on the Council's request but continued to.meet regularly with Chief Dixie and the Council to

discuss efforts to organize the Tribe. Since its formation, the Tribal Council has met
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approximately every other month to discuss Tribal policy, enact resolﬁtions, and conduct other
Tribe business. |
40.  Under the leadership of the Council, the Tribe has‘ established many programs
aimed at benefiting the full Tribal membership, strengthening the tribal community, éna
rces‘tabli.shirig historic ti:esvwith the larggr [ndian community. Extensive information about the
Tribe’s activities is available on the T;ibe’s website at http://cal.ifbmiavalleymiwok:com'/x-
‘index.html, Tribal éctivities iﬁclude: | |
| a.  Involvement in approximately ten Indian Child Wel.farc/ Act cases, in an
effort to have children of Tribe members who are in protective services placed with famij ies
that have ties fo Indian traditions. Burley has opposed the Tribe's efforts in these cases.
b. Issuance of Tribal ideﬁtiﬁcatioﬁ cards. |
c.  Involvement in Indian health services, emergency services and food
- d‘iistributioh prbg'rams; including the MACT Indian health serviceé program, tha; benefit
members of the Tribe and other Indian tribes. |
d. Participation, with ather Miwolé. tribes, in an i‘ntraﬁibal'MiWO-k
-‘Languagé Restoration Group: Plaintiff Evelyn Wilson is the senior Miwok mcrﬁber who still
" speaks the Miwok lapgttage.. | | |
e. | A ceremonial Indién dance group ('thréugh ’fribé members Gilbert
Rarﬁitez and His son Pete) that represents thie Tribe at events throug'hoi,i't Calfifomia. '
£ Consultation with Caltrans regarding possible Indian remains feund at

development sites.

g Coixsultation with the U.S. Forest Service to help idcntif‘y'native plants

‘on state and federal land that have been used by Indians for medicinal and other purposes..
: i o
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h. Classes in traditional crafts and skills, such as basket weaving, and
continuiﬁg efforts to revive the gathering of native plants,. pine nuts, and other méte«rials for
such crafts, as \;/ell as to protect the sites where those materials are gathered.

Lo Potential involvement, in collaboration with Calaveras Céunty and other
local and state agencies, in th‘c Collaborative Forest Landscape Rcstora;tion Program, a
federally supported forest rehabilitation program.

j Participation in a variety of other economically and socially beneficial
p.ro'gfams and activitives, including but not limited to the Calaverés Healthy Impact Products
Solutions program. |

Each of these activities will be harmed if the December 22 Decision is allowed to stand and the

federal government recognizes the Burley Faction as the govemmem of the Tnbe

The BIA Repudiates the Burley Faction
41.: " Burley responded to Chie-f Dixie's efforts to organize the Tribe around its”

legmmate members by, submlttmg yet another proposed constitution, in February 2004, to the

FBIA——-purportedly to demonstrate that the Tribe was already “orgamzed” with Ms Buriey as

its leader.

42, Ina March 26, 2004 letter to Burley, the BIA declined to a'pprove'her latest

constitution. The BIA explained that efforts to organize a Tribe must reflect the involvement

_of the whole tribal community' "Where a tribe that has not previously} organized ,seeks to do so,.

BlA also hasa re3p01151b:hty to determine lhat thc organxzatlonal efforts reflect the

involvement of the whole tnbal community, We have not seen evndcncc that such gcnera[

involvement was attempted or has occurred with the purported or,ganization of your tribe. .

To our knowledge, the only persons of Indian descent involved in the tribe's organization

efforts, were you and your two daughters . . .. Itis only after the greater tribal community is

=124
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-initially Aidenliﬁed tﬁat governing documents should bé drafted and the Tribe's bas.e and
membership cntena identified."

43,  The BIA's letter identified several groups of Trnbe members and sogments of thc
tribal commﬁnity who should be involved in the in.itial organization efforts, These groups
included Chief Dixie and his brother Melvin Dixie; other individuals who had resided at Sheep
- Ranch Ranche;ia in the past, and their offspring; persons who had inherited an intcreot in the
Sheep Ranch Rancheria; Indians who had once lived-adjacent to Sheep Ranch Rancheria, and
their desoendants; and noighboring groups of Indians, of which the Tribe may once.have beens
part. | |

44L’ _ The BIA's letter also statcd that "the BIA does not yet view your trlbe to be an
orgamzed’ Indian Tribe" and that, as a result the BIA could not rccogmze Burley as the Tnbe s
Chairperson. | |

45, OnFebruary 11, 2005, the Assistant Socretary - lnd'm_n Affairs sent a letter to
Chief Dixie and Burloy in which lie reiterated the decisions expteosed in tho BIA's March 26,
'2004 letter. ‘Thc Assistant Socretary stated, "In that '1etter; the BIA made clear that fhe Federal
government did not recogmze Ms. Bllrley as the tribal Chairman. Unti.l such time as the
Tribe has organized, the Fedcral government can recognize no one, mcludmg yourself as the
tribal Chairman. Ioncourage you e to continue. your efforts to organize the Tnbe along the
'linves outlined in thoMarch 26, 2004 letter so that the Tribe can become organized and énjoy
the full benefits of Federal fecogniﬁon. Thie first step in organizing the Tribe is identifying '
putative tribal memberé." |

46. After the Assistant Sccre’;ary's 2005 determination, the BIA sought to work with

Chief Dixie's Tribal Council and the Tribe to complete the organization process. Chief Dixie
134
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and the BIA inyitcd Burley to participate, but she agAz‘lin refused and instead filed suit
chalienging the Assistant Secretary's decision. | |
The District Co}ilrtv'and Court of Appeals Uphold the BIA's Decision
47.  In April 2005, the Burley Faction filed suit in the federal district court for the
District of Columbia, The suit challenged the BIA’s and Assiétant Secjret'ary’s fefusal to -
approve the Burley Facuon s proposed constitution and to recogmze its purported: Tnbal
govcrnment and sought a. Judgment that the 'I‘nbe was orgamzed ” Notably, Burley did not
contest in federal court the BIA's specnﬁc‘declslqn not to recognize hcr as the Tribal
Chairperson. She thereby waived any challenge to that decision.
48, Around the same time, the Burley Faction also purborted to disenrol]l Chief
Dixie fr§n1 the Tribe, for thg purpose of den.ying him status to participate-in the fedé:al lawsuit.
Ifonicallty?. in2009, the Burley Faction purported to reinstatpg Chief Dixie as a member of the
Tribe, in an attempt to deny him 'a. basis to intervene in state qoﬁrt litigation in whi.ch B’urley
sohgh; access to funds held in trust for the '.T‘r‘ibe..
‘49,  The district court dism‘iséed the Burley Faction’s cléims in March 2006, >The
. court .found that the Secretary haé "a résﬁonsibiﬁty to ensure that [she] deals only with a tribal -
government that ac’fua]ly represents the mcmbers of a tribe.” Califor ma Valley Miwok Tribe v,
United States, 424 F.Supp.2d. 197 (D.D. C Mar. 31 2006) Likewise, the court found that the
BIA hasa "cluty to ensure that the interests of all tribe members are protected ldurmg
organization s_m'd that governing documents réflect the wéli ofa majori‘ly of the Tribe's
members.". The court found the BIA'S decisions consistent with that duty.
50.  The district court noted that the Burley Faction had submitted a c’onstiﬁztion that
"conferred tribal membership only upon them and their descendants . . . [but] the government

estimates that the greater tribal community, which should be iricluded in the orgarization
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51.  Burley cliallen ged the distr tcourt'sd

District of Columbia Circuit affirmed. 'Cbléfér'nia.,fffal

thwarted by gue; Teadars whef Jt )1

52, The! Ceurt of Appea]s

' Secretary has the power o manage alll

re!:c;ridzz;g.‘ - The exereise of! ‘this: authonty igespec
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- The BIA Attempts fo Assist the Tribe In Organizing

53. Ori Nov_cmber 6, 2006, after the district court had dismissed Burley's claims, the
BIA informed the Burley Faction that it wc;uld assist the Tribe in organizing according to
majoritarian principles, consistent with the decisibns upheld by the court, The Superintendent
of the BIA's Central California Agcﬁcy wrote to Burley and Chief Dixie that the BIA
"remainfed] committed to assist the [Tribe] in its efforts to rebrgain,izc a formal governmental
étructure that is representative of all Miwok Indians Who can establish a basis for ‘their interest
in thé Tribe énd is acceptable to a clear majority of those Indians." To help achieve that g‘oai,
the BIA would facilitate a public meeting of existi_né ﬁémbers and Putative Members—i.e.,
those mEmbers of the tribal community with a legitimate claim to Tribal membership Basgd on -
‘their lineal descent from original rnembers of the Tribe.
_ . 54. Instcad of coopcxatmg in this effort to org,amze the Tribe, the Burley Faction
appealcd the Superintendent's November 6, 2006 dccision to the BIA'S Pacific Reglonal
Dll’CctOI‘ On Aprxl 2, 2007, 1hc Regxonal Director affirmed the decision and remanded the
matter back to the Superintendent to 1mplement the actions mentioned in the November 6,
2006 de-cision. Thc Regional Di.rcctor wrote,,»"We believe the main purpose [of the Novgmbcr,
6, 2006 decision] was to assist the Tribe in idemifying the whole community, the ‘pu?ative’ '
group, who ;;vould be entitled to participate in the Tribe's efforts to organize a go§§m1nent’ that
‘will represent the Tribe as a whole. ... Itis our belief that until the Tribe has identified the -
‘putative’ group, the Tr.:be will not have a solid foundation upon which to build a stable
government.” 4

55, Cn April 10 and April 1.7, 2007, the BIA published public notice of an
upcoming meeting to o'rganiée the Tribe. T.he-.notice requested that Putative Members submit

documentation of their membership claim to the BIA (e.g., personal genealogies). The public
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notice defined the Putative Members as lineal dcscéndants of: (1) individuals listed on the 1915
Indian Census of Sh.eép—ranch Indians; (2) Jeff Davis (the only Indian listed as an eligible voter
. on the federal government’s 1935 voting list for the Rancheria); and (3) Mabel I-Iadgc' Dixie.
| 56.  According to the BiA, approximately 580 persons submitted personal
geﬁealog‘ics to the EIA in response to the April 2007 public notices. Plaintiffs Velma
WhiteBear, Antonia Lopez, Mighael Mendibles, Evelyn Wilson and Antoine Azevedo each
submilttcd genealogies and other documentation to the BI.A in response to tﬁc public notices.
" No member of the Burley Faction submitted documentation in reSponsc to thc public notices.
Thc BIA has taken no action on the information submltted |
Burley Attempts to Relitigate Her Claims Bcfore thc Board
57.  Burley appealed the Reglonal Director's Apnl 2, 2007 decision to the Intenor
| Board of Indian Appedls Among othcr claims not relévant hcre, Burley argued that the BIA's
decision to mvolvc lhe Tribal community. in the initial orgamzanon of the Tribe was an
1mperrmsSLblc mtrusmn into Tribal government and membership matters, because the Trlbe
was already "organized"‘—'-an issue that the district court and Court of Appeals had already :
decided adversely to Burley in her earl ier federal suit, . |
58. In January 2010, the Board decided Bu:ley s appeal. The Board recognized that

the Assistant Sccret’ary s February 11, 2005 declslon and the ensuing federal litigation had
already finally det"e'rmi,ned the following issues: (1) that the BIA did not recognize the Tribe as
being organized; (2) that the BIA did not recognize any tribal government that represents the
TriEe; (3‘) that tl.w Tribe's membership was not ncéessarity limited to the Burley Faction and
Yakima Dixie; and (4) tha£ the BIA had an obligation to ensure that a “greater teibal
community” was allowed to participate in organizing the Tribe. The Bc;ard recognized that, to -

the extent Burley's appeal attempted to relitigate those issues, it had no jurisdiction over her
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claims; Aceordinglyi
discussed here); exc

59..  Accordin

al-ready'Bg‘ende'cidedﬁfby;tjhé-..Ass;istzt&t-‘Sétzfé‘@dﬁ“ '

members of the greater-fribal. calnmunity}‘- that BIA.

recognize, individudlly.and cdilec
‘Belteves musthe-allowed 1 pattis
organizational purboses:

fhigrefore refermetlthe.fssvipito the:#

i, thie: Agsistaing Seeretary -

ifesplicaBly, dfid: kplanition; rdopened issuesiiong settfed-and not -

subjectto furllicrappeal, The Adsistan
L't, 2005 decistonsby; the BIA and:Assistan Scretary, which had.denfed! recognition.of te

 Burley Ractiomand'it at the arger THibal compunity must be
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Consequences of the Secretnry $ Unlawful Decision

61.  Asaresult of the Agsistant Secretary’s unlawfu[ December 22 Decision, the
Plaintiffs ‘have suffered and will co‘ntmue to suffer great injury, including but not hmxjted to the
folldwiﬁg:

62, Chief Dixie and the members of the Tribal coudcil have been denied the
opportunity to participate in the organization and governance of the Tribe.

a. Immcdlately after the Secretary issued his Decembcr 22 Decision, the

Burley Faction issued a public notice: calhng for a “special election” to elect tribal off' icers.

The public notice stated that- only Ms. Burley, her two daughters, and Chief Dixie would be

'allowed to pammpatc in the electmn of the Tribe’s govcmment The public notlcc relied on
the Deccmber 22 Demsmn as the ba315 for the Burley Faction’s right to call the electlon
b. On January 7,‘ 201 l, the Burley Faction conducted its “special election”
_ among fhc three members of the Burley family.. Neither Chief Dixie nor any meiﬁbcr of the
'_fribal Coundil participated in the “special election.” Except for Chief Dixie, the other
individual plamuffs were barred from participating.
o On .Ianuary 12, 2011, the BIA acknowledged receipt of the results of the
Burley Faction’s January 7 “special election” and rccogmzed a “tnbal council” consxshng of
Burley as Chalrperson and her daughter Rashel Reznor, as Secretary/Txcasurer It is telling
that the BIA's letter does not mention the number of voters péir'ticipating in this "electlon.
' Und-er. the government recognized by the BIA, none of .t}-ltc Plaintiffs Eas any voice in the
organ.fzation or governance of the Tribe. |
63, . Chief Dixie and the members of the Tribal Council have been and v;'irll be

denied the benefits of Tribe membership, because the December 22 Decision allows the Burley
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Faction to withhold funds, benefits and services that should be made available to them as Tribe

members. Among other things:

a. The Dccen-ibc’r 22 Decision allows the Burley Faction to exercise
complete control over Tribe membership and to exclude Chief Dixie and the members of the
Tribal Council from membership in the Tribe. |

| b. As a result of being denied Tribe membership, the members of th'c Tribal
Council are not and will not be eligiblc to receive federal health, education and other bencﬁtﬁ
. provided to members of recognized Indian Tribes.

64, Thc; December 22 Decision, if uplield, could provide a basis for allowing Burley
to divert funds held in fru-st’ for the Tribe by the:Sta.te of Caiifomia. Beginning in 1999, Burley
represented to the California Gambling-Control Commission'(“Commission”) that shé was the
aufﬁ_orizéd representative of the Tribe and entitled to collect funds paid_by the state to-tribes
that do not operate casinos'or gafnlf.ng devices, Burley recei:\"red' funds from the Commission,
which were meant for the Triiae_,‘ between 1999 andv2'00'5 (the f‘St‘ate Fﬁnds”). The State Funds
totaled approximately $1 million or more per year. o

s a 'None of the Plaintiffs received any (;f the State-Funds. The Plaintiffs do
.not know of any mcmbérs 61’ the Tribe who received or benefited from any of the State Funds
ex'cept for Burley and her immediate family. 'Th.e Plaintiffs do not know of any programs for
the benefit of the Tribe or its members that were created or su‘pport.e_d with the Funds. |

b, . In 2005, the Commission ceased distribution of the State Funds to
Burley on the ground that the federal government did not recognize her as the appropriate
representat"i.ve of the Tribe. Burley has filed litigation 'm. Califoﬁaié Sup_erior Coﬁrt, seeking fo ‘
compel the Commission to resume distribution of the State Funds to her, including ‘ |

approximately $6.6 million of the State Funds that the Commission has withheld since 2005.
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Californr:a Valley Miwok Tribe v. California Gamb)fng Control Commission, No. 37-2008-
00075326 (Sup. Ct. San Diego). Burl ey seeks to mtroduce the December 22 Decnslon as

evidence that she is entitled to receive the State Funds.

c. If Burley receives the State Funds, Chief Dixie and the members of the
Tribal Council will be'denied the benefit of the State Funds, because the State of California has
no contro! over the use of the State Funds once they are paid to a tribe.

d. If Ms. Burley receives the State Funds, the Tribe will be denied the

- Funds, because Ms. Burley is not a legitimate rcpre.écantative of the Tribe.

65. . The December 22 Decision will allow Burley to divert federal funds intended

for the Tribe. Bcgmnmg in 1999, and continuing through 2007, Burley received federal grant

money intended for the Tribe, based on her representatlon that she was an authonzecl

representatwe of the Tribe. The grant money was provided through a “self—dctenmnatlon

" contract” pursuant to Public Law 93-638 ("PL 638") to assist the Tribe in orgamzmg. under the

IRA. Burley reccwed from $400, 000 to $600,000 per year

. a. . Burley d1d not use the PL 638 funds to orgamze the Tribe consistent .
with the IRA. Instead, she sought to disenfranchise Plaintiffs and other members of the Tribal
comm.unity and secured the benefits ojf Tribe mcmber‘shiplonly for herself and her immediate
family. | o

b,  The BIA has indicated its intent, based on the S’gcretary’s decision, to

" enter into a mew PL 638 contract with the Burley Faction to provide funds for organization of

the Tribe. Th_c Tribe will be denied its rightful uég of the PL 638 funds, because those funds

will be paid to Burley and her illegitimate government instead;
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Plaintiffs' Request for Reconsideration

66,  On January 6, 2011, the Plaintiffs requested that the Secretary immediately
reconsider and stay the Assistant Secretary's December 22 Decision. The Secretary did not
respond, and on January 21, 2011, Plaintiffs withdrew the request for rcconsiderat'ion.

FIRST CAUSE OF ACTION

‘ (Arbitrary and Capricious Agency Action in.Vi_oiation of the APA)
67. Plaintiffs re-allege paragraphs 1 through 66, and inéorpor,atc those parag;aph;;
' herein as if set forth in full,

68. The APA provides tha.t a court must hold unlawful apd set as}dé ‘age..ncy 'ac'tion
that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”
5 US.C. §706(2)(A).

69.  The Assistant Secretary’s December 22 Decision constitutes “final agency
acﬁ.on-."

70.  The December 22 Decision violates APA sectién 706(2)(A) because it
unlawfully reopened and addressed issues not within the scope or jUI‘lSdlCthI‘l of the Board
appeal from which the decxsxon arose, mcludmg the status of the’ I‘rlbe as not "organized," the
BIA's and Depaﬂment’s refusal to reco'gnize‘th.e tribal govemmen‘t led by Burley, and the
BiA.’s decision to invc‘)lv‘é the entire tribal community in the orgarization of the Tribe. Under
binding regulations of the Department', those issues were final, not subject to the jurisdiction of
the Board, not SUb_)eCt to appeal, and not referred to the Assistant Secretary by the Board,

71. Thu December 22 Decision v1olatcs APA section 706(2)(A) because it faxls to
provide a reasoncd analysis explaining why the decision (.om.pletely reverses judicially

approved, longstanding BIA and Department policy and prior BIA and Department

w22

CGCC - APPX - 043



determinations in .this case, regarding the status of the Tribe and the Burley government and
the requxrements for organization under the IRA v

72.  The December 22 Decision violates APA section 706(2)(A) because it is |
pre‘ciuded by the doctrine of res Judicata. The status of the Tribe and of Burley’s purported
govemment are issuee' that were previously litigated and finally decided by a court of
4 competenfjiurisdiction ina prior dispute between Burle§ arrd the‘. Department. The Court of
Appeals for the District'o.f Columbia Circuit held that the Secretary properly refused to
recognize the tribe as organized under the Burley Faction. Res Judicata therefore bars Burley
from attemptmg to relitigate those issues in- another forurn The A551stant Secretary’s |
December 22 Decision is precluded by the distric‘t court's and Court of Appeals resolution of
those issues. | ‘

73 "The December 22 Decision violates AP’A 'section T06(2)(A) because it is barred
by the doctrme of judicial estoppel because the Secretary previously argucd before the '
District Court for the District of Columbxa and the Court of Appeals for the Dlstrxct of
: Columbm Circuit, that the Tribe was not orgamzed and that she could not recogmze Burley's
purported government The December 22 Decision reverses the very same actlons that the
Secretary defended before the district court and the Court of Appeals.

74,  The December 22 Deeisien violates APA section 706(2)(A) because it fails to
- addressa prier appeal by‘ Chief Dixie. In October 2003, Clﬁef Dixie ﬁled- an a’pp'eal with the
Assistant Secretary — Indlan Affairs, challenging the BIA’s racegnition (at that 'time) of Ms,
Burley as Chairperson. O_n February 11, 2005,_‘the Assxstant Secretary - Indian Affairs
dismissed the appeal on procedural grounds. The Assistant Secretary found that the BIA’s
2004 Decision had rendered Chief 'Dixie’s appeal moet, because that decision made clear that

the BIA did not recognize Ms. Burley as Tribal Chairperson, that the Tribe was not
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“organized;” and that'tﬁe United States did not i‘ecognize any Tribal govémment. Because the
Décember 22 Decision purports to rescind the final 2004 Decision, the Assistant Secretary -
must reinstate and decide Chief Dixie’s ai)peal before recognizing any Tril;a[ government.
‘ 75, The D;cerﬁber 22 Decision violates APA section 706(2)(A) because it does not -
fulfill the Secretary's trust obligation to the Tribe and its members. The Secretary has a.
. fiduciary duty to ensure that an'y tribal government he recognizes represents a majority of the
tribal commﬁnity. By recognizing a purported government that represents only three members
of the Tribe, the Secretary (acting th;otugll his subordinate the Assistant Secretary) has -
breached his dufy to the Tribe, the Tribal Council and the individual Plaintiffs. |
- 76.  The December 22 Decision violates APA sectidn 706(2)(A) Eecausc it is
inconsistent with thé IRA. The IRA im’péses substantive an& procedural rcciuircments‘ that
must be met before the Secretary may rcgogniz’e. a tribal governmqnt.' By recognizing a 'tribal‘-
~ government that was not elected o ratified pursuant to those requirements, the Secretary
(acting ihrough the Assistant ,Sécreta;y) has violated ‘;he IRA. 3
77.  The December 22 Decision violates APA scc_:ﬁ'on 706(2){A) because it ) |
unlawfully recognizes a tribal government based on the 1998 Resolution, which is invalid on
its face. The 1998 Resolution identifies "at Jeast" five individuai.s who are Tribe members, and
recites that it was guthoﬁzed bya m.ajori'ty of tﬁe Tribe's adult members. But it bears only. two
signatures. ‘Moreover, one of those signatures purports to be that of Chief Dixie, who disputes
the“.lal-idi-ty of the si--gna-tu-ré. Therefore, the 1998 Resolu’c-ior;'cannot be the basis for a valid
government recognized by the United States. |
| 78.  Asa direct and proximate résult of the Dec,cmbc;r 22 Decision, Chief bixie, the

Tribal Council, and Velma WhiteBear, Antonialfopcz, Michael Mendibles, Evelyn Wilson and

Antoine Azevedo have been and will continue to be denied their rightful opportunity to
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participate in the organization and governance of the Tribe and will suffer irreparable injury

and financial loss.

79, Asa oircct and proximate result of the December 22 Deoisi.on, Chief Dixie, -
Velma WhiteBear, Antonia Lopez, Michael Mendibles, Evel)"n Wilson and Antoine Azevedo
have been and will continue to be dcoied the beneﬁfs of Tribe mcﬁxbcrslﬁp and will suffer .
in'eparéble injury and financial loss.

80.  As a direct and proximate re‘sul'l of the .December 22 Decision, the Tribe and the
mcmbcré of the Tribe, including Chief Dixie, Velma WhiteBear, Antonia Lopei, Michael
Mendibles, Evelyn Wilson and Antome Azevedo, have been and will continue to be denied the
use of the PL 638 funds avarlable lhrough the BIA, and the State Funds prov:dcd by the
Commission, and will suffer irreparable i injury and financial loss. .

.81, As a direct and proximate result of the Deéémber 22 Deoi.siorr, the Tribe will be
dented rccognmon to conduct traditional Tribal activities and official acts, and to intervene in
lcgal and regulatory proceedrngs to protect its mterests and those of its members, and wrll

sufter lrreparable injury and hnanclal loss

SECOND CAUSE OF ACTION

(Agency Action Unlawfully Withheld and Unrcasonably
Delayed in Violation of thé APA)

32. Plamnfts re—allcge paragraphs 1 through 66, and' mcorporate those paragraphs

'herem as. rf set forth in Eull
83.  Anagency's “failure to act” constitutes “agency action.” 5 U.S.C § 551(13).

The APA therefore provides that a court shall "compel agency action unlawfully v’vithheld or

unreasonably delayed." 5 U.8.C §706(1).
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84,  The BIA's failure to adjudicate thc; status of the 580 Putative Members of the
Tribe who submitted genealogies and other documentation to the BIA in response to the April
2007 public nofices constitutes "agency action unlawfully withheld. or unreasonably delayed."
85.  Plaintiffs Velma WhiteBear, Antonia Lopez, Michael Mendibles, Evelyn

Wilson and Antoine Azevedo submitted genealogies and other documentation to the BIA in

 response to the April 2007 public notices.

86.  As a direct and proximate result of the BIA's failﬁre to act> on the information
submitted by the Putative Members and to publish the names of those Putative Membefs who
meet the criteria to participate in the initial organi’zation’ of the ’I;ribe, Plaintiffs Velma
WhiteBear, Antonia Lopcz, Michael Mcndlbles, Evelyn Wllson and Antoine Azevedo have
been and will continue to bL denied their rightful opportumty to participate in the orgamzatton
and governance of the Tribe and-will suffer 1rrcparable injury and financial loss. .

87.  Asadirectand proxxmate result of the BIA's failure to act on the information
submi.tted by the Putative Membe;s an'd'_to publish the names of those Putative Mcmbers_who
meet the criteria to participate in the initial organization of the Tribe, the Tribe .\'vil-l be denied
the opportunify to organize itéclf and elect a legitimate .fépresentative government under the
IRA and will suffer irreparable inj..ilry.and financial ]oss. |

88.  Asa direct and proximate result of the BIA's failure to act on the infon.ﬁation
submitfed by the Putative Members and to 'puin'sh the names o.f‘ thoseg Putative Members who
meet the criteria to participate in thv initie! organization o“ the T rxbe, Plaintiffs Velma
WhiteBear, Antonia Lopez, Mlchael Mendibles, Evelyn Wilson and Antoine Azevedo have .

been and will continue to be denied the benefits of Tribe membership and will sufter

irreparable injury and financial loss.

-26-

CGCC - APPX - 047



89. As a direct and proximate‘r'esult of the BIA's ..failurc to act on the information
submitted by the Putati{/e Members and to publish the names of those Putative Members thcia
meet the criteria to participate in the initial organization of the Trch, Plaintiffs Velma \
WhiteBear, Antonia Lopez, Michael Mendibles, Evelyn Wilson, Antoine Azevedo and the
Tribe have been and will continue to be denied the use of the PL 638 fun‘d"'s available through
the BIA, and the State Funds-provided by the Co.mmis',sibln and will suffer irreparéble injury
and financial loss. o |

90.  As a direct and proximate result of the BIA's failurc.to act on the information
submitted by the Putative Members and to publish the riames of those Putative Members who
meet the criteria to participate in the initial organization of the Tribe,_thc Tribe will be denied
 recognition to conduct traditional Tribal activities and official acts, and to intervene in legal
and régulatory proceedings to pl"otcct its imel:e,stsj and those of its mémbers, and will suffer

irreparable injury and financial loss.

PRAYER FOR RELIEF

‘ WHEREFO’RE, the Plaintiffs respectfully request that this court issue an order:

A Declaring ﬂaqt the Assistant Seéretary acted arb,itra?ily, capriciously and
otherwise not in accordance with law by acting to recognize the Tribe as “organized,” to
.recogn’izc thé Burley Faction as the Tribe’s govémmcn.t, to.abandon the BIA's effbrts to
involve the tribal co:miﬁunity in prg,anizin’g_ the Tribe, and to rescind prior final determinations
rc}gar’ding the Tribe; ~ -

B. Vacating the December 22 Decision and- directing the Assistant Secretary and

the BIA to resume efforts to involve the entire tribal community in organizing the Tribe;
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C. P‘rc]iminaril.y and permanently enjoining the Secretary, Assistant Secretary and

BIA from taking any action to implement the Decernber 22 Decision;

D, .

Directing the BIA to adjudicate the status of the Putative Members who '

submitted documentation of their claims to Tribe membership, and to publish the names of

those Putative Members eligible to participate in the initial organization of the Tribe;

E. Awarding the Plaintiffs attorneys fees and reasonable costs incurred in

connection with this action; and

F.  Granting such other relief as the Court deems just and proper.

Dated: January __ , 201!
Of Counsel:-

- ROBERT J. URAM (pro hac vice pending)
Sheppard Mullin Richter & Hampton LLP
Four Embarcadero Center,17th Floor

San Francisco, California 94111-4109
Tel:  415-434-9100

Fax: 415-434-3947

ruram@sheppardmullin.com

Respectfully submitted,

M. ROY GOLDBERG .

(D.C. Bar No. 416953) .
CHRISTOPHER M. LOVELAND

(D.C. Bar No, 473969) -

Sheppard Mutlin Richter & Hampton LLP
13001 Street, N.W,, 11th Floor East
Washington, DC- 20005-3314 '

Tel: (202) 772-5313

Fax: (202) 218-0020
rgoldberg@sheppardmullin.com

cloveland@sheppardmullin.com
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washingtan, P.C, 20240

T w4 MRG
RS LA Loy

Nr. Yakima K, Dixie
Sheep Ranch Rancherin of MiWok Indians of California
}1178 Sheep Ranch Rd.
- PO, Box 41 )
Sheep Raiich, California 95250

Duar Mr. Dixie:

sur appeal filed with the office of the Assistant Se¢retary —~

1 amy writing in response 10y«
is appeal, } am exercising authority delegated

Indisn Affairs on October 30, 2003. In deciding th
1o me from the Assistant Secretary ~ [ndian Affairs pursuant to 209 DM 8.3 and 110 DM 32 [n
that appeul, you challenged the Burdau of Indian Affaics” (“BIA™) recognition of Sylvis Burlcy as
rribal Chairman and sought to “nullify™ her admission. and the sdmission of her daughter and
sranddaughters imte your Tribe, - Although your appead raisss muny difficult issucs, § must

. dismiss it on procedural grounds. . o :

Your uppeal of the BIAS recognition of Ms, Burley us urihal Chairman has been rendered
moot by the BIA’s decision of March 26, 2004, 4 capy of which is cnclosed, rejecting the Tribe's
proposed constitution, In that letter, the BLA mude clear that the Federal government did not
cecognize Ms. Burley as the tribal Chaimmaa. Rather, the BTA would recognize her as “a person
of suthotity within California Valley Miwok Tribe.” Until such Gme as the Tribe has orgagized,
the Federal govemment can reoogrize 00 0ne, including voucself, as the ribal Chadrmaa. 1
cncourage vou, either in conjunction with Ms, Busey, other wibal members, or poieatial wibal
members, to continue your cfforts to organize the Tribe along the lines outlined in the March 26,
2004, letter so that the Tribe cun become organized and enjoy the full benefits of lFederal
recognition. The first step in orgunizing, the Tribe is identifying putative ribal members. 1f 'you

-3794, of the Central California Agency vfthe

need guidance or assistnce, Ray Fry, (916) 930
BIA can advise vou haw 1o go about doing this.

In addition. your appeal to my office was procedurally defective because It raised Issues
. that fusd not been raised at lower levels of the sdministrative appesl process, In May 2033, you

contacted the BLA 1o request-assisiance in preparing an appeal of the BIA's recognition of Ms.
Durley as tribal Chairman, You specifically stated that you were not filing a formal Notice of
Appeal, In June 2003, you filed an “Appeal of inaction of official,” pursuant to 25 C.F.R. §2.8.
with the Centeal Califomia Agency Superintendent challenging the BIAs failure to respond to

" your request for assistonce. "o August 2003, you filed another ““Appeal of inaction of official”

CGCC - APPX - 056



with the Acting Regional Duccmr chatlenging the f'u.lu:c of the Supcrmtendent to respond ©
your appeal of the BIA's inaction. Your’ appeu[ with my office, however, was not an “Appeal of
inaction of official.” Rather, your “Notice of Appeal” Lhallcngcd the BIA's recognition of Ms.

Burley as tribal Chairman and sought to nullify the Tribe's adoption of her and her family
members, Those issucs were not raised below. They are not, therefore;, propérly befare me.

T addition, your appeal appears to be untimely. In 1999, you first challenged the BIA's
recognition of Ms. Burley as Chairman of the Tribe. In February 2000, the BIA informed you.
that it deites to teibal resolution of such issues. On July 18, 2001, you filed a lawsuit against Ms.
Burley in the United States District Court for the Fastern District of California challenging her
purported Jeadership.of the Tribe. On January 24, 2002, the district court dismissed your lawsuit,
without prejudice and with leave to amend, because you had not cxhausted your administiative
remedies by appealing the BIA's February 2000 decision. After the court’s January 24, 2002,
order, vou should have pursued your administrative remedies with the BEA. lnstead, you waited.
ulmost a year and a half, until fune.2003, beforé raising your claim with the Bureau. As a result
ol your delay in pursuing your administrative Jppeﬂl artcr the court s January 24, 2002, order,

vour appeal before me is ime bnm_d

- In Jight of the BIA's letter of Warch 26, 200—!» that the Tribe is notan orgam_.:ed tribe,
however, the BIA does not recn‘,ruzc any tribal government, and therefore, cannot defér 1o any
ribal dispute resolution process at this time. Funderstand that a Mr. Troy M. Woodward has
held himself out as an Administrative Hearing Officer for the Tribe and purporied to cosduct a
hearing to resolve your complaint against Ms, Burley. Please be advised that the BIA docs not
recognize Mr, Woodivard as a tribal official ¢r bis hearing process as a legitimate tribal forum. -

" Should other issues arise with respect to tribal lcadership or membership in the future, thercfore,

your appeal would properly lie exclusively with the BlA.

Sincerely,

' - Michael . Olsen
‘ Principal Deputy
Acting Assistant &ecrct‘uy Indian Affuirs

Enclosure:

ce:  Sylvia Burley
Troy M. Woodward, Esq.
Thomas W, Wollfrum, Esqg.
Chadd Gverone

. § e———— s bt 4, vinn rmnim e e -+ PR SN ~
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Umted States Depa.rtmcnt of the Interior -

OFFICE OF THE SECRETARY.
Washington, DC 20240

DEC 22 2010

Mz, Yakima Dixie
123] E. Hazelton Avenue
- Stockton, CaJifor_nja 95205

© Dear Mr. Dixdie:

This letter is to inform you of the cha'rtment of the Interior’s rcspoﬁse to the 'declsxon of the
Interior Board of Indian Appeals (IBIA) in California Valley Miwok Tribe v, Pacific Regional -
. Director, Bureau of Indian Affairs, 51 IBIA 103. (January 28, 2010) (Decmon)

The Decision stemmed from Sylvia Burley’s appeal of the Bureau of Indian Affazrs Pacific
- Regional Director’s April 2, 2007 decision to affirm the Central California Agency
Superintendent in his efforts to “assist” the Tribe in organizing a tribal government, In the
Decision, the IBIA dismissed each of Ms. Burley’s threc complaints for lack of Junsdlcuon
The IBIA. did, however, refer Ms, Burley’s second claim to my office, becanse it was in the
natuye of atnbal enroliment dispute. Decision, 51 IBIA.at 122, ,

This letter is intended to add:ess the lmited issues rmsed hy Ms. Burley’s second complmnt, ds
referred to my office by the IBIA: the BIA's ifvolvement in the Tribe’s affairs related to.

government and membcrshlp

Background

This diffieult issue is rooted in the unique lusto:y of thc Califonua Valley waok Tribe."A
relatively small number of tribal members had been living on less than 1 acre-of land in
Calaveras County, California known as the Sheep Ranch Ra.nchena, since 1916 In'1966, the
Department was preparing to terminate the Tribe pursuant to the California Ranc.hma .
Termination Act, as part of that dark chapter of Federal Indlan policy known as the “Termination
Er." As part of this effort, the Department had intended to distribute the assets'of the Sheép .
Ranch Rancheria to Ms Mabel Dixie, as the only eligible person to recerve the assets, .

‘The Departmcnt never completed the process of terminating thie Tnbe and the Tribe never lost
its status as a sovereign fedcrally—recogmzcd tribe, , S

* Ms. Burley's complaints were; 'L) The BIA Pacific Reglanal Director’s April 2, 2007 decision violated the Tnbe's FY
2007 contract with the BIA under tha indlan Salf- -Determination dnd Education Assistanca Act, or the Reglonal
Director's decision constituted an uniawful reassumption of the-eontract; 2, ) the Tribe is alreddy organized, and
the BIA’s offer of assistance constitutes an Impermissible inteusion into tribal gavernment and membership
matters that are reserved exclusively to tha Tribe; and, 3.) the Reglonal Director erred in stating that the Tribe was
never terminated and thus ls not 2 "rstored” tribe. Decision, 51 IBIA at 104

, 1
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In 1998, Yakima Dixie, a tribal member acting as the leader of the Tribe, adopted Sylvia Burley,

" Rashel Reznor, Anjelica Paulk, and Tristian Wallace as members of the Tribe. At thattime; the

Department recognized those five individuals, along with Yakima Dixie’s brother Melvm, as
members of thé Tribe. Decision, 51 IBIA at 108

On September 24, 1998, the Supetintendcnt of the Bureau of Indian Affaus Central California

- Agency advised Yak:xma Dixie, then serving as Tribal Chairman, that Yakima Dixie,

Melvin Dixle, Sylvia Burley, Rashel Reznor, Anjelicd Paulk, and Tristan Wallace were able to
participate in an effort to reorganize under the Indian Reorganization Act. California Valley
Miwok Tribe v. United States, 424 F. Supp, 2d. 197, 198 (D.D,C. 2006). In that same letter, the
Superintendent also recommended that the Tribe establish a general council form of govemment

* for the organization process, and provided the Tribe with a draft version of a resolution to

implement such a form of government. On November 5, 1998, by Resolution # GC-98-01, the
Tribe established the General Council. Jd. )

Several months afterwards, in April 1999, Yakima Dixic resigned as Tribal Chairman. On

- May 8, 1999, the Tribe held & general election, in which Yakima Dixie participated, and elected. -

Sylvia Burley as its new chairperson. The BIA. later recognized Sylvm Burley as Chairperson of .

. the Califomid Valley Miwok Tribe, Jd.

Shortly thereafter, the Tribe devcloped a draft constltuuon, and submitted it to the BIA for
Secretarial review and approval in May 1999.% During this effort, it is apparent that a leadership
dispute developed between Ms, Burley and Mr, Dixie.

" On March 6, 2000, the Tribe ratified its Consunmon and later requested that the BIA conduct a

review and hold a secretarial election pursuant to the Indian Reorganization Act. Jd, at 199. In
the interim, on March 7, 2000, the Superintendent issued a letter to Sylvia Burley stating that the
BIA “believed the Tribe’s General Councll 1o consist of the adult members of the tribe, i.e., '
Mr; Dixie, Ms. Burley, and Ms. Reznor,® and stated that the leadership dispute between

Mr, D1x1e and Ms. Burley was an internal tribal matter.” Ia'

In. February 2004, Ms, Burley submitted a doctment to the BIA purporting to serve as the
Tribe’s constitution. The BIA declined to approve the constitution because it believed that
Ms. Burley had not involved the entire tribal community in its development and adoption. Letter
from Dale Risling, Sr. to Sylvia Burley (March 26, 2004). The BIA noted that there were other
Indmns in the local arca who may have histotical ties to-the Tribe, In that same letter, the BIA
indicated that i did not view the Tribe 4s an “"organized” Indian Tribe,” and that it would only
recognize Ms. Burley as a “person of authority” within the Tribe, rather than the Chairperson.
Letter from Dale Risling, Sr to Sylvia Burley (March 26, 2004). The Office of the Assxstant
Secretary — Indian. Axﬁ‘mﬁ affirmed this position in a Jetter stating:

[T]he BIA made clear [in its decision of March 26, 2004] that the
Federal government did not recognize Ms, Burley as the tribal
Chairman. Rather, the BIA, would Tecognize her has & ‘person of

The Tribe withdrew its ariginal request for Secretanal review of its constitution in July 15989,
* Pursuant to the Tribe's Resolution # GC-98-01, the General Councll shall consist ofall adult mambers of the Tribe,
2
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authority within California Valley Miwok Tribe.’ Until such time
as the Tribe has organized, the Federal government can recognize
n¢ one, icluding yourself, as the tribal Chairmar.

Letter from Acting Assistant Secretary — Indian Affairs Michael D. Olsen to Yakima Dixie
(February 11, 2005). At that point, the BIA became focused on an effort to organize the Tribe
under the Indian Reorganization Aot, and to include a number of people who were not officially
tribal members in that effort.* S B

In 2005, the BIA suspended a contract with the Tribe, and later asserted that there was no longer
2 government-to-government relationship between the United States and the Tribe, 424 F. Supp.
-2d. at 201, ‘
Sylvia Burley, on behalf of the Tribe, filed a complaint against the United States in the United - .
States District Court for the District of Columbia seeking declaratory relief affirming that it had
the authority to organize under its own procedures pursuant to 25 U.S.C. § 476(h), and that its
proffered constitution was a valid governing document, /4. The United States defended against
the claim by arguing that its interpretation of the Indian Reorganization Act was not arbitrary and
capricious, and that it had a duty to protect the interests of all tribal members during the .
organization process — which included those individual Miwok Indians who were eligible for .
enroliment in the tribe. See Jd. at 202. The District Court ruled that the Tribe failed to state 2
claim for which relief could be granted, which was affirmed by the United States Court of

Appeals for the District of Columbia Circuit. /d. at 202; 515 F.3d. 1262.

On November 6, 2006, the Superintendent of the BIA Central California Agency issued letters to

~ Sylvia Burley and Yakima Dixie, stating, “[i]t is evident, however, that the ongoing leadership
dispute is at an impasse and the likelihood of this impasse changing soon seems to be remote.
Therefore, we Tenew our offer to assist the Tribe in the organizational process.” Letter from
Troy Burdick to Sylvia Burley and Yakima Dixie (November. 6, 2006). The Superintendent then

* stated “[{Jhe Agency, therefore, will publish notice of a general council meeting of the Txibe to
be spousored by the BIA in the newspapers within the Miwok region. This will initiate the
recrganization process.” Jd.’ : : '

‘Sylvia Burley appealed this decision to the BIA Pacific Regional Director, who affirmed the

* Superintendent’s decision'on April 2,2007. That same month, the BIA Pacific Regional Office

published notice of the reorganizational meeting in a newspaper in the regiom. Sylvia Burley

appealed the Regional Director’s decision to the IBIA, which subsequently dismissed her claims,

“while referring the second claim to my office.

" Diseussion

*The BIA, Yakima Dixie, and Sylvia Burfay all agreed that there was a number of additional peaple who were
potentially eligible for membership In the Tribe. Ses, Colifornic Valley Miwok Tribe v, Unlted States, 515 F.3d 1267

- 1268 (D.C. CIr; 2008) {noting that the Tribe has admitted it has a potential membership of 250) (emphasis

added). :
3
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I must decide whether to move forward with the BIA’s previous efforts t-o organize the Tribe's
government, or to recognize the Tribe’s general council form of government — consisting of the
adult members of the tribe — as sufficient to fulfill our nation-to-nation relationship,

The Department of the Interior is reluctant to involve itself in these internal tribal matters, To
the extent that Department must touch upon these fundamental internal tribal matters, its actions
must be limited to upholding its trust tesponszblhty and effectuating the nation-to-nation
Ielanonsh.lp

- A. Tribal Citizenship.

In this instance, the facts clearly establish that the Tribe is a federally recognized tribe which

. shares a nation-te-nation relationship with the United States, Moreover, the facts also establish
that Mr, Dixie adopted Sylvia Burley, Rashel Reztor, Anjehca Paulk, and Tristian Wallace as
members of the Sheep Ranch Rancheria in 1999,

The Cahforma Valley Miwok Tribe, like all other federally recogmzed tribes, is a dIstmct political
commnnity possessing the power to determine its own membership, and may do so ascording to
writtén law, custorn, intertribal agreement, or treaty with the United States. See, Cohen's
Handbook of Federal Indian Law, § 4.01[2][b] (2005 Edition); see also, Santa Clara Puebio v.
Martinez, 436 U.S: 49, 54 (1978) (“To abrogate tribal de¢isions, particularly in the delicate area of
‘membership, for whatever *good' reasons, is to destroy cultural identity under the guise of saving
it”) quoting Santa Clara Pueblo v. Martinez, 402 F.Supp. 5, 18-19 (D.N.M. 1975), -

. T understand the difficult circumstances facing those individual Miwok Indians living in
Calaveras County, California and who lack an affiliation with & federally recognized tribe.
Affiliation with a tribe lies at the core of Indian identity. This is one reason whiy the Department

" is working to improve the process by which tribes can become federally recogmzed, and have
their nation-to-nation relanonshlp w1th the United States restored.

Nevertheless, the United States cannot compel 2 sovereign federally. recognized tribe to accept
individnal Indians es tribal citizens to participate in a reorganization effort against the Tribe’s
will. See Samit Clara Pueblo, supra. 1t is possible that there are. other individual Indians in the
area surrounding Sheep Ranch who are gligible to become members of the Tribe. Mr. Dixie and
Ms. Burley, along with the BIA, have previously indicated such. See 515 F.3d at 1267-68

(D.C. Cir. 2008),

Thereisa s1gmﬁcant difference, however, between eligibility for tribal citizenship and actual
tribal citizcnship. Only those individuals who are actually admitted as citizens of the Tribe are -

" entitled to participate in its government. The proper recourse for those individuals eligible for
tribal citizenship, but who are not yet enrolled, is to work through the Tnbe’ internal process for

gaining citizenship,

Itis indisputable that Mr, Dixie adopted Sylvia Burley, Rashel Reznor, Anjelica Paulk, and
Tristian Wallace as citizens of the Tribe. Moreover, it is indisputable that the BLA previously
accepted the Tribe’s decision to enroll these individuals as tribal cifizens, as evidenced by its

* letter of September 24, 1998,
-4
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" Whatever good reasons the BIA may have had for reqmnng the Tribe to admit new citizens o
parﬁmpatc in its government are not sufficient to overcome the longstanding principles of
reserving questions of enrollment to the Tribe.

B. ‘Tribal Government

As with matters of enrollment, each tribe is vested with the authority to determmc its own form
of government, This authority is & quintessential attribute of tribal sovereignty, Cohen’s
Handbook of Federal Indian Law, § 4.01[2][a] (2005 Edition).

The Department recommended in a leiter to the Tnbe that it ¢ operatc as a2 Qeneral Council,”
which would serve as its governing body. Letter from BIA Central California Supenntcndcnt

Dale Risling to Yakima K, Dixie, Spokesperson for the Sheep Ranch Rancheria

(Septemnber 24, 1998). Inits letter to the Tribe, the Department advised the Tribe that, “Ithhe
General Councll would then be able to proceed with the conduct of businese, in a manner
consistent with the euthorizing resolution.” JJ. The Deparment previously considered this form
sufficient to fulfill the government-to-governmegt relationship, ‘See award of P.L. 93-638

Contract CTI51T62801 (TFebruary 8, 2000).

The determinafion nf whether to adopt a new constitution, and whether 1o adrmt newtribal -
citizens to participate in that effort, tiust be made by the 'I'ribe in the exercise of its mherenf
sovereign anthority, apd not by the Departmant

Conelusion

Y have reviewed the docurnents referenced in this Jetter, as well as the nymeérous submissions
made by Mr, Dixie and Ms, Burley to my office since the lssusnue of the lBLA De¢1s1on in

- Jamuary 2010,

- 1 conclide that there is no need for the BTA to continue its previous efforts to orgamze the
Tribe’s govemment, becausc it is organized us u General Counefl, purshant to the resolution it
adopted at the suggestion of the BIA Consequently, there is no need for the BIA to continuc its
previous efforts to cnsurc that the Tribe confers tribal citizenship upon other individual Miwok

, Indians in the surrounding area.

Based wipon the foregoing principles of tribal sovereignty, and our govermnment-to=government
relationship thh the Trbe, I am Lhm,lmg that the following ao‘aons be undertaken:

1. The BIA will rescind its April 2007 public notice 1o, “assist the California Valley Miwok
. I1ibe, aka, Sheep Ranch Rancheria (Tribe) in its efforts to organize a formal
govermmental structure (hal is 2ccepiable 1o all membcrs " ,

2. The DIA will rescirl its November 6, 2006 letters to bvlvm Burlev and Yakima Dixie

stating that the BIA will initiate the reorganization process for the CaJIfomJa Valley
waok Tnbe / : C
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3. Iamrescinding the February 11, 2005 letter ﬁ:oxﬁ the Office of the Assistant Secretary to
Yakima Dixie stating that the BIA does not recogmze any govcrnment of the California
Valley Miwok Tribe. ,

4. The BIA will rescind its letter of March 26, 2004 to Sylvia Burley stating that it “does not
yet view your tribe to be an ‘organized’ Indian Tribe,” and indicating that Ms, Bm‘ley is
merely a “person of auﬂtonty” within the Tribe; :

5. My office and the BIA will work with the Tribe’s existing governing body ~ its
General Council, as established by Resolution # GC-98-01 - to fulfill the government-
to-government relationship between the Umted States and the California Valley

Miwok '[‘nbe
My decision addresscs those issues referred to my office by the-decision of the IBIA,

Lastly, I recogmze that issues related to membemhlp and leadership have been significant

" sources of contention within the Tribe in recent years. I strongly encourage the Tribe’s ‘
governing body; the General Council, to resolve these issues through intetnal processes so asto
mitigate the need for future involvement by the Department in these matters. To this point, I
understand that Resolution #GC-98-01 provides for proper.notice and conduct of meetings of the
General Couttefl, I likewise encourage the Tribe’s General Council to act in accord with its
governing document when settling matters relating to leadership and membership, so-as to bring
this highly contentious penod of the Tribe’s history to a close. ,

A similar letter has been transmitted to Ms. Sylvia Burley, and her Jegal counsel,
Sincerely, '

e

P Larry Echo Hawk
Assxsta.nt Secretary — Indian Affaics

cc:  Mike Black, Director of the Bureau of Indién Affairs
Amy Dutschke, BLA Pacific Regional Director
. Elizabeth Walker, Walker Law LLC
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