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KAMALA D. HARRIS:
Attorney General of California
SYLVIA A. CATES -
Senior Assistant Attorney General
RANDALL A, PINAL
Deputy Attorney General
State Bar No. 192199
SYLVIA A. CATES
Deputy Attorney General
State Bar No. 111408
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 327-5484
Fax: (916) 327-2319
E-mail: Sylvia.Cates@doj.ca.gov
Attorneys for Defendant
California Gambling Control Commission

SUPERIOR COURT OF THE STATE OF CALI'ORNIA
COUNTY OF $AN DIEGO
CENTRAL BRANCH

CALIFORNIA VALLEY MIWOK TRIBE, | Case No. 37-2008-C0075326-CU-CO-CTL

Plaintiff, | DEFENDANT CALIFORNIA
GAMBLING CONTROL

) V. COMMISSION’S DPPOSITION TO
PLAINTIFF’S EX PARTE
APPLICATION AND DECLARATION
THE CALIFORNIA GAMBLING . OF SYLVIA A, CATES IN SUPPORT
CONTROL COMMISSION; and DOES 1 THEREOQF

THROUGH 50, Inclusive,

Date: Septem:ber 7, 2011
Defendants. | Time; 2:30 pan.

Dept: 62

Judge: The Henorable Ronald L. Styn

Trial Date: None Set
Action Filed: January 8, 2008

Defendant California Gambling Control Commission (Commiss: on) hereby objects to and
opposes Plaintiff’s Ex Parte Application, For the reasons set forth herein, the Commission
respectfully requests that the Court deny Plaintiff's ex parte application, vacate its previous orders

granting Plaintiff’s motion for judgment on the pleadings and motion for reconsideration, and
| .
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stay this case in its entirety pending resolution of the litigation in the District Court for the
District of Columbia, California Valley Miwok Tribe v. Salazar, No. 1:11-cv-00160-RWR
(D.D.C. filed March 16, 2011) (hereafter federal litigation).

THE ASSISTANT SECRETARY’S RECONSIDERED DECISION IS OF NO FORCE OR
EFFECT EXCEPT FOR PURPOSES OF JUDICIAL REVIEW

On August 31, 2011, Assistant Secretary of Indian ‘Affairs, Lary Echo Hawk (Assistant
Secretary), issued his reconsidered decision (hereafter Reconsidered Decision or Decision)
regarding the membership and organization of the California Valley Miwok Tribe (Miwok Tribe).
(Declaration of Sylvia A. Cates (Cates Decl.), Ex. A.) In the Recons.dered Decision, the
Assistant Secretary reaffirmed aspects of his December 22, 2010‘_, decision. However, diverging
from his December 22, 2010, decision, he did not rescind any of the previous ordeys and decisions
made by his predecéssor and other officials with the Department of the Interior and the Bureau of
Indian Affairs. Instead, he determined that the Reconsidered Decision shall apply prospectively.
(Cates Decl., Ex. A, p. 8.) Further, while he confirmed that the Reconsidered Decision is “final
for the Department and effective immediately,” he stayed its implementation pending resolution
of the federal litigation. (/hid.) Accordingly, the Reconsidered Decirion has no force or effect
for purposes of this state court action.

Counsel for Plaintiff, the Burley faction of the Miwok Tribe, argues that the Reconsidered
Decision is in effect and that the stay of its implementation is irrelevent for purposes of this
action.' (Cates Decl., Ex. B.) Plaintiff misconstrues the meaning of : he phrase “final for the
Department and effective immediately™ in the Reconsidered Decisior:, which only serves to
ensure the Decision is immediately subject to judicial review, and rezds the word “stay™ entirely
out of the Decision.

Decisions of federal agencies are not subject to judicial review unless they a;‘c final. (5

U.5.C. § 704.) A component of finality for purposes of judicial review of decisions of officials of

D Asof12:30 p-m. on Tuesday, September 6, 2011, the Comrnission has not yet received
any ex parte papers from Plaintiff, except for a request for judicial notice. However, Plaintift’s
counsel explained in an email, Exhibit B to the Cates Declaration her:in, his views of the
Reconsidered Decision and what he would ask of the Court at the ex »arte hearing.

2
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the Department of the Interior (Department) and Bureau of Indian Affairs is that the decisions be
“affective” for that purpose. This can be seen by a careful review of section 2.6 of title 25 of the
Code of Federal Regulations (Cates Decl., Ex. C), which addresses the “finality of decisions” of
officials of the Bureau of Indian Affairs, and section _4.3 14 of title 43 of the Code of Federal
Regulations (Cates Decl., Ex. D), which addresses exhaustion of administrative remedies for
matters subject to review by the Interior Board of Indian Appeals. T:tle 25 C.F.R. § 2.6 provides
that no decision, which at the time of its rendition is subject to appea: 1o a superior authority
within the Department, is final for purposes of judicial review unless the deciding official makes
the decision “effective inunédiatcly.“ (25 C.F.R. § 2.6(a) (2011).) Ctherwise, such decisions
become “effective” (and subject to judicial review) when the time fo: filing a notice of appeal has
expired and no notice of appeal has been filed. (25 C.E.R. § 2.6(b) (2011).) Section 2.6 further
provides that decisions of the Assistant Secretary are final for the Department and “effective
immediately” unless he provides otherwise. (25 C.FR. § 2.6(c) (2011).) Title43 C.F.R. § 4314
provides that no decision of an administrative law judge, Indian probate judge, or Bureau of
Indian Affairs official that is subject to appeal to the Interior Board of Indian Appeals will be
considered final agency action subject to judicial review under 5 U.8.C. § 704 “unless it has been
made effective pending a decision on appeal by order of the Board.” (43 C.F.R. §4.313(a)
(2011); see alse Miami Tribe of Oklahoma v. United States (D.Kan. . uly 24, 2008, Civ. A. No.
03-2220-DJW) 2008 U.S5. Di;st. LEXIS 60365 [decision that has not heen made effective pending
a decision on appeal to the Interior Board of Indian Appeals is not yet a final agency action for
purposes of review under 5 U.5.C. § 704].)

Because the Assistax}t Secretary did not ﬁrovide that the Reconsidered Decision is not
gffective for purposes of judicial review, the federal litipation challenging the decision may
proceed. However, that does not mean that the Reconsidered Decision is in effect for any other
purpose. In a joint status report daied September 1, 2011, filed in the federal litigation, the
Assistant Secretary and the other parties to that litigation have confirmed that except for purposes

of judicial review, the Reconsidered Decision is stayed and “will have no force or effect” until

3

Defendant’s Opposition to Plaintiff"s Ex Parte-Application (37-2008-00075326-CU-CO-CTL)




09/06/2011 12:43 FAX #1005

Ln

Lo B o - e =2

11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28

T

such time as the federal court renders a decision on the merits of plaitiffs’ claims or grants a
dispositive motion of the federal defendants in the action. (Cates Decl.,, Ex. E, ¥ 13.)°

Because the Reconsidered Decision has no force or effect pending resolution of the federal
litigation, it cannot form the basis for this Court to lift the stay of the orders granting judgment on
the pleadings and the motion for recorisideratior, nor can it form the basis for entry of judgment
against the Commission.

THE PREVIOUS ORDERS SHOULD BE VACATED AND THE PROCEEDINGS
STAYED PENDING RESOLUTION OF THE FEDERAL LITIGATION

The underpinning of this Court’s previous rulings was the December 22, 2010, decision of
the Assistant Secretary. The Assistant Secretary set aside that decisiom, and his Reconsidered
Degision has no force or effect at present. In the Reconsidered Decision, the Assistant Secretary
explained why he was not rescinding the prior decisions of his prede:essor and other Bureau of
Indian Affairs officials, noting that attempts to rewrite history are fraught with the risk of
“nnintended consequences.” _(Cates Decl., Ex. A, p. 8.) He stated th.it past actions, “undertaken
in good faith and in reliance on the authority of prior Agency decisians, should not be called into
question by today’s determination that those prior Agency decisions were erroneous.” ({bid.)
Accordingly, he confirmed that the Reconsidered Decision will be prospective only. (Ibid.)

In withholding the distribution of Revenue Sharing Trust Fund monies to the Miwok Tribe,
the Commission relied in good faith on those prior decisions of the fi:deral officials. Those
decisions made clear that the Bureau of Indian Affairs and the Department of the Interior did not
recognize a government or leader for the Miwok Tribe and were of the view that the Miwok Tribe
was wnorganized. (Cates Decl, Exs. G, H, I, J & K.) Because the A-sistant Secretary’s
Reconsidered Decision has no force or effect, it appears that those decisions are still operative.
Accordingly, at present, the United States does not recognize a leader or government for the

Miwolk Tribe.

2 The court docket in that proceeding shows that Assistant Secretary Echo Hawk is one of
three federal defendants. (Cates Decl., Ex. F.) The joint status report was signed by counsel for

the Assistant Secretary and the other federal defendants. (Cates Deci., Exs. E, F.)
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This Court has the inherent power to stay proceedings in the interests of justice and to
promote judicial efficiency. (Freiberg v. City of Mission Viejo (1995) 33 Cal. App.4th 1484,
1489.) The Commission requests that the Court vacate its previous o-ders and stay this entire
case pending resolution of the federal litigation. (See Le Francois v. Goel (2005) 35 Cal.4th |
1094, 1107 [a trial court has inherent power to rclcvaluate its orders on its own motion and enter a
new and different order prior to entry of judgment].) A stay of this action will ensure that neither
Plaintiff's nor Intervenors’ interests are compromised pending resolwion of the federal litigation,
which is a prerequisite to the Assistant Secretary’s Reconsidered Decision being implemented. It
would be a waste of judicial and client resources for this case to procied at this time., Because the
Commission has consistently stated that it will turn over all Revenue Sharing Trust Fund monies
due the Miwok Tribe, the decision of the federal court regarding the Reconsidered Decision likely
will render moot any actions and discovery taken between now and resolution of the federal
litigation.

CONCLUSION

For the foregoing reasons, the Commission respectfully reqﬁem s that Plaintiff’s ex parte

application be denied. The Commission further requests that the Court vacate its previous order '

and stay this case in its entirety pending resolution of the federal litigation.

Dated: September 6, 2011 Respectfully Submitted,

KAMALA D. HARRIS
Attorney General of California
SARA J. DRAKE
Senior Assistant Attomey General
RANDALL A. PINAL
Deputy Attorney General
o Cater
SYLVIA A, CATE+
Deputy Attorney General

Attorneys for Defendant
California Gambling Control Commission
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REQUEST FOR JUDICIAL NOTICLE
The Commission respectfully requests that the Court take judicial notice of the following

documents described below, true and correct copies of which are attz ched as exhibits to the
declaration of Sylvia A. Cates: |

A,  Letter dated August 31, 2011, from Larry Echo Hawk, Assistant Secretary - Indian
Affairs, United State Department of the Interior, to Ms. Silvia Burley and Mr. Yakima Dixie;

C. Section 2.6 of title 25 of the Code of Federal Regulation:.;

D. Section 4.314 of title 43 of the Code of Federal Regulations;

E.  Joint Status Report and Proposed Order Regarding the Siatus of the Reconsidered
Decision of the Assistant Secretary — Indian Affairs, filed in Califorria Valley Miwok Tribe v,
Salazar, No. 1:11-cv-00160-RWR (D.D.C. filed Mafch 16,2011);

F.  U.8. District Court Civil Docket as of September 2, 2011, California Valley Miwok
Tribe v. Salazar, No. 1:11-¢v-00160-RWR (D.D.C. filed March 16, 2011);

G.  Letter dated March 26, 2004, from Dale Risling, Sr., Surerintendent, Central
California Agency, Bureau of Indian Affairs, to Ms. Sylvia [sic] Bur'ey;

H. Letter dated February 11, 2005, from Michael D. Olsen, Principal Deputy, Acting
Assistant Secretary — Indian Affairs, to Mr. Yakima Dixie.

I.  Letter dated November 6, 2006, from Troy Burdick, Suparintendent, Central
California Agency, Bureau of Indian Affairs, to Ms. Silvia Burley and Mr. Yakima Dixie;

I Letter dated December 12, 2008, from Edith R. Blackwe!l, Associate Solicitor, Indian
Affairs, United States Department of the Interior, to Peter Kaufman, Esq., Deputy Attorney
General; .

K. Letter dated January 14, 2009, from Edith R.. Blackwell, Associate Solicitor, Indian
Affairs, United States Department of the Intetior, to Peter Kaufinan, Esq., Deputy Attorney
General.

This request is made pursuant to Evidence Code sections 452 and 453, The Court may take
judicial notice, under Evidence Code section 452, subdivisions (¢) ar.d (d), of the official acts of

the executive departments of the United States and of the records of iny court of record of the
6
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United States. Section 453 of the Evidence Code provides that judicial notice of the matters set
forth in section 452 is mandatory if properly requested by a party. The requesting party must give
sufficient notice of the request to enable the adverse party to prepare 1o meet it, and furnish the
court with sufficient information to enable the Court to take judicial notice of the matter. (Evid.
Code, § 453, subds. (a) & (b).)

The documents in Exhibits A, G, H, I, J, and K are official reccrds of the United States
Department of the Interior and the Bureau of Indian Affairs. “The records and files of an
administrative board are properly the subject of judicial notice.” (Sec Western States Petroleum
Ass'n v, Department of Health Services (2002) 99 Cal.App.4th 999, 1002 [judicial notice taken of
federal Environmental Protection Agency's materials pursuant to Evilence Code section 452,
subdivision (¢}].)

The documents in Exhibits C and D are regulations issued by or under the authority of the
United States or any public entity in the United States. (Evid. Code, 3} 452, subd. (b).)

The documents in Exhibits E and F are records of the federal courts and are subject to
judicial notice pursuant to Evidence Code section 452, subdivision (¢). (Mills v. U.S. Bank
(2008) 166 Cal.App.4th 871, 8§77 [judicial notice taken of certain plendings from federal action].)

The Commission respectively requests judicial notice be taken of the exhibits listed above

pursuant to Evidence Code section 452, subdivisions (b), (c), and (d).

Dated: September 6, 2011 Respectfully Subtmitted,

KamaLa D. HARRIS

Attorney General of California
SARA J. DRAKE

Senior Assistant Attorney General
RANDALL A. PINAL

Deputy Attorney General

%;

Deputy Attorney General
Attorneys for Defendant
California Gamt ling Control Commission
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DECLARATION OF SYLVIA A. CATES

I, SYLVIA A, CATES, declare:

1. Iam aDeputy Attorney General with the California Dep utment of Justice, Office of
the Attorney General, and am one of the attorneys of record for the California Gambling Control
Commission (Commission) in this matter. I am an attorney at law duly licensed to practice before
all courts within the State of California. I have personal knowledge of the facts set forth below
and if called as a witness, [ could and would competently testify to them.

2. Attached hereto to Exhibit A is a true and correct copy of a letier dated August 31,
2011, from Larry Echo Hawk, Assistant Secretary - Indian Affairs, United States Department of
the Interior, to Ms. Silvia Burley and Mr. Yakima Dixie. I received [ixhibit A by e-mail from
counsel for Plaintiffs and from counsel for Intervenors in this action.

3.  Attached hereto as Exhibit B is a true and correct copy o an email communication to
me from Manuel Corrales, Jr., coungel for Plaintiff in this action, which states the matters that
will be the subject of Plaintiff’s ex parte application. As of 12:30 p.r1. on Tuesday, September 6,
2011, the Commission has not received any ex parte papers from Plaintiff, except for a request for
judicial notice.

4. Aftached hereto as Exhibit C is a true and correct copy o "section 2.6 of title 25 of the
Code of Federal Regulations. Exhibit C was obtained fnrough the LexisNexis electronic research
service by the Office of the Attorney General of California in the regular course of business and
has been maintained in the case file for this matter over which I have custody. |

5. Attached hereto as Exhibit D is a true and correct copy o!'section 4.314 of title 43 of
the Code of Federal Regulations. Exhibit D was obtained through th: LexisNexis electronic
research service by the Office of the Attorney General of California in the regular course of
business and has been maintained in the case file for this matter over which I have custody.

6. Attached hereto as Exhibit E is a true and correct copy of Joint Status Report and
Proposed Order Regarding the Stﬁtus of the Reconsidered Decision of the Assistant Secretary —
Indian Affairs, filed in California Valley Miwok Tribe v. Salazar, No 1:11-cv-00160-RWR

(D.D.C. filed March 16, 2011). Exhibit E was obtained by the Office of the Attorney General of
8
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California in the regular course of business and has been maintained in the case file for this matter
over which I have custody.

7. Attached hereto as Exhibit F is a true and correct copy ol the United States District
Court Civil Docket as of September 2, 2011, California Valley Miwck Tribe v. Salazar, No. 1:11-
cv-00160-RWR (D.D.C. filed March 16, 2011). Exhibit F was obtai:ied through the LexisNexis
CourtLink electronic research service by the Office of the Attorney Creneral of California in the
regular course of business and has been maintained in the case file fcr this matter over which I
have gustody.

8.  Attached hereto as Exhibit G is a true and correct copy of a letter dated March 26,
2004, from Dale Risling, Sr., Superintendent, Central California Agency, Bureau of Indian
Affairs, to Ms. Sylvia [sic] Burley. Exhibit G was received or obtaired by the Office of the

_Attorney General of California in the regular course of business and has been maintained in the

case file for this matter over which I have custody.

0.  Attached hereto as Exhibit H is a true and correct copy of a letter dated February 11,
2005, from Michael D. Olsen, Principal Deputy, Acting Assistant Secretary — Indian Affairs, to
Mr. Yakima Dixie. Exhibit H was received or obtained by the Office of the Attomey General of
California in the regular course of business and has been maintained in the case file for this matter
over which [ have custody.

"10. Attached hereto as Exhibit I is a true and correct copy of a letter dated November 6,
2006, from Troy Burdick, Superintendent, Central California Agenc: . Bureau of Indian Affairs,
to Ms. Silvia Burley and Mr. Yakima Dixie. Exhibit I was received or obtained by the Office of
the Attorney General of California in the regular course of business and has been maintained in
the case file for this matter over which I have custody.

11. Attached hereto as Exhibit J is a true and cormrect copy of a letter dated December 12,
2008, from Edith R. Blackwell, Associate Solicitor, Indian Affairs, United States Deparﬁmnt of
the Interior, to Peter K.auﬁ;nan, Esq., Deputy Attorney General. Exhibit ] was received by the
Office of the Attorney General of California in the regular course of husiness and has been

maintained in the case file for this matter over which I have custody.
9
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12. Attached hereto as Exhibit K is a true and correct copy oY a letter dated January 14,
2009, from Edith R. Blackwell, Associate Solicitor, Indian Affairs, United States Department of
the Interior, to Peter Kaufiman, Esq., Deputy Attorney General. Exhibit K was received by the
Office of the Attorney General of California in the regular course of Husiness and has been
maintained in the case file for this matter over which I have custody.

I declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct.

" Executed this 6th day of September, 2011, in Sacramento, California.

Sylvia A. Cate 3V A

SA2008300115
31337960.doc
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, 12.C_ 20240

AUG 31 200
Mz, Silvia Burley
10601 N. Fscondido Place
Stockton, California 93212

Mr, Yalkima Dixic
1231 E. Hazelton Avenue
stockrion. Californiz 95295

Dear M. Burley and Mr. Dixie:
Introduciion and Pecision

On December 22, 2010, { sent you a letter setting out my decislon in response 1o a question
referred to me by the Interier Board of Indian Appeals (IBIA) in Califorria Vall o Miwok Tribe
v, Pucific Regional Director, Bureau of Irdian Affeirs, 51 IBLA 103 (Japuary 28 20103 {1B{A
decision). I determined that there was “no need for the BIA to continue its previous eflorts to
organize the Tribe's govermmeint, becaunse it 18 organized as g General Council. parsuant o the

[ 1998 Cieneral Couneil Resolution] it adopted at the suggestion of the BIAL” 1 concluded further
1hat there was “no necd for the BIA 1o continue 18 previous efforts w ensure tha the Tobe
confers wribal citizenship upon other individual Miwok [ndians in the surroundin g area.”

T issucid my Docember degision without providhng the parties a formai opporiuni ¥ o hoef me on
the facts and issues us thev saw them. As aresult of subseguent actions by both parties.

b determined 10 withdraw the December decision. aad, on Apml 8, 2011, T requested brieling

from the parties. Counsel for the parties provided detailed responses with nume ous exhibits,

1 appreciate the time and effort thar went into providing these responses. 1 have considered them
carefully.

Based on the fitipation records in the prior Federal courl actions in both California und
Washington, ).C.. the proceedings before the Deparimen’™s [nterior Board of In han Appeals,
and the matedal submited In response to my April 8 letter. | now {ind the follov ing:

{1y The California Vallev Miwok Tribe (CVIT) i a federally racognize 1 wibe, and h,.n
been cantinuaushy recopnized by the United States sinee at least 1916:

{2y Al the presem date, the citizenship of the CVMT consists solely of Y dkima Dixic,
milvia Burey. Rashel Resnor, Anjelica Paulk. and Tristian Wallace;
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(3 The CVMT 1oday operates under a General Couneil firm of governn enl. pursuant 10
Resulution #CG-98-01, which the CVMT passed in 1998, {acilitated by - epresentatives
of the Bureaw of Indian Affairs {Bureau or BIAN 1998 General Couneil esolution )

{4} Pursuant 1o ihe 1998 General Council Reselution, the CYMT s Generul Councit 1s
vested with the governmental authority of the Tribe, and may conduet th r ful) range of
povernment-to-povermment relations with the United Swtes:

(3) Although this curremt General Council form ol government does not ender CVMT an
“organized” tribe under the Indian Reorpanization Act (IRA) (sée e.g., 25 US.C. 476{a) snd
{d), as a federally recognized tobe il is not required "o erganize” in ac, ord with the
procedures of the [RA (25 T80 § 476(h));

(67 Under the [RA, as amended. it is impermissible for the Federal govel nment o treal
tribes not “organized” under the JRA dilferently from those “organized™ under the [RA
125 US.C. 88 476{1)-(h}}): and

{7) As discussed in more detail below, with respeet 10 finding (6). on thi; particular legal
point, | specifically diverge wilth & key underlying rationale of past decisions by
Departmeni of the Interjor {Department) officials dealing with CVMT fr adters, apparently
beginming around 2004, and decide 10 pursue a different policy direction ' Under the
circumstances of this case. 1t is inappropriate to inveke the Secretary’s &road authority 1
manage “all Indian affairs and [} all maters arising out of Indian relations,” 23 11.8.C:

5 3, or any other broad-based authority, 1o justify interfering with the C7"MT s internal
governance, Such interference would run counter w the bedrock Federa: Indian law
principles of wibal sovereignty and ribal seli-povernment, according 1w which the iribe.
‘as 3 distinct political entity, may “manag[c] 115 own affairs and govern{] itscll.” Cheroive
KNarion v, Georgie, 30 U.5. 1. 16 {1832); and would conflict with this Adlministration’s
clear commitment to protect and honer tribal soversianey.

Obviously. the December 2011 decision. and today's reatfirmation of that decis on, mark a T80~
degree change of course from positions defended by this Department in admin: trative and
judicial proceedings over the past seven vears. Vhis chenge is Jdriven by a siruis htfonvard
correetion in the Department's understanding ol the Califormia Valley Miwok T ibe’s citizenship
and a ditfferent policy perspective on the Department”s Jegal obligations in liuht of those [acis.

As discussed below. the BIA clearly undersiood in 1998 that the acknowledged CVMT citizens
had the rfight W exercise the Tribe"s inherent sgveraign power in a manner they those. Itis
urfortunate that soon after the {998 General Council Resolution was enacted, a1 intra-tribal
leadership dispule erupted. and bath sides of the dispure foumd, 21 various point; in time I the
imlervening yvears, that 1t served their respective interests 1o raise the theory that the B1A had a
duty 1o protect the rghts of appreximaely 230 "potential eltizens” of the Tribe. A focus on that
theory hus shaped the BIA"s and the Depanment’s pasition on the emizenship o wstion sver

"1 reongniee that the DU Circulr Coun of Appeals’ 2008 opimion uphalding privr Depactment 4 Fors o argaize
Ha W I prusrsitann 10 The TRA ai¥ordod broad deference to the Departmand™s prioe decisiony o  imerpretations of
the baw, ¢l Valler Wheak Tribe v Unied Seores. 513 F 34 1262 1204-68 (12,00 Cle. 20081

2
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since. By conwast, today's decision clears away the misconceptions that these @ dividuals have
inchoate citizenship dghts that the Secretary has a duty to protect. They do not. The Trbe s not
comprised of both citizens and poteniiat citizens. Rather. the five acknowledge | citizens are the
only citizens of the T'rbe, and the General Council of the Tribe has the exclusiv 2 authority to
determine the cilbsenship criteria for the Tobe. Sanur Clura Pueblo v Marrine: | 436 U185, 49, 57
{1978, 1 believe this change in the Department’s position is the most suitable 1 wars of
resolving this decade-long dispute and is in aecord with principles of adminisurz tive faw, Nar¥
Cable & Telecomms, Ass n v, Broad X Inrernet Servy, 545 ULE, 967 (2D05).

Background
“This deeision is necossitated by a ong and complex tribal leadership dispute thit resulled in
extensive administzauve and judicial litigation. Much of the Tactual backgrows! s set out in the

prior decisions, s0 it IS not pacessary to repeat or even summarize all of ithere.

The history of this Tribe, and the record of this case w date, demenstrutes the following:

The CVMT is a federally recognized tribe. 74 Fed. Reg, 40,218, 40.219 {Aug. 11, 20097,

e in 1816, the United States purchased approximately 0.92 acres in Calav.ras Courny,
Calitornia, for the benefit of 12 named Indians living on the Shecprazicl Rancheria (now
Sheep Ranch) Rancheriz) {31 [BIA at 106);

s The Indian Agent, who in 1915 recommended the purchase of the 0.92 : eres. deseribed
the proup of 12 numed individuals as “the remnant of once quile a large band of {ndians
in former vears living in and near the old decayving mining rown known ind designated
on the map as “Sheepranch.™ Jd;

a  The record shows only one adult Indian lived on the Rencheria in 1935, a Jeff Davis. who
vired “in favor of the IRA™ Jd.:

s In 1966, the record shows only one adult Indian. Mabel Hodge Dixde, Yakima Dixie’s
maother, [ived on the Ranclieria. when the BlA crafied a plan for distribe tion of tribal
assets pursuam to the California Raneheria Act of [958, Pub. L. No. 85.671. 72 Stat. 619.
as wmeeled by Act ol Aug. 11, 1964, Pub. 1., No, 88-419. 78 Stat. 390

o Mlabel Hodge Dinde was to be the sole distributee of wribal assets under he 19060
Rancheria distribution plan:

+  While the Bureau initiated the process to terminute the Tribe. it never doclared the Tribe
werrninated and hus never treated the Tobe as i1 it had been werminated:

» In 1994 Yakima Dixie wrote the BlA asking for assistancy with home -opairs and
deseribing himsell as “the enly descendam and recopnized | . member of the Tribe.”

(51 IB1A m 107}

o ALsome poimt during the 19905, Silvia Burley “contacted BIA Jor mnfornution related W
her Indian herflage. which BIA provided. :md'by 19G8---at BIA s sugge suon--Burley
had comacted Yekimal[” Dixde fas the IBIA has noted. “it appears that Jurley may wave
her ancestry 1o a “Jeff Dovis™ who was listed on the 1913 census, .70 1 IBLA & 107,
ncluding fooumote 7

» On August 5. 1998, Mr. Dixie “signed a statement accepting Burlev as o enrolled

©member of the Tribe, and also enrolling Boerley s vwo davghiers and her granddanghzer.”

ITe
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¢ The Tribe was nok organized pursuant 1o the IRA prior to 1998 and did v ot have organic
documents setting out its form of governmernt or eriteria for wibat citizer ship;

» In September of 1998, BIA staff met with Mr. Dixie and Ms. Burdey “to discuss
arganizing the Tribe.” and on September 24, 1998 sem follow-up correspondence
recommending that, “given the small size of the Tribe, we recommend t ai the Tribe
opernte s a General Council.” whicli could cleet or appoint # chairperso 1 and conduet
business., fd at 108; '

»  On November 5. 1998, Mr. Dixie and Ms, Burley signed 2 resolution establishing a
Gieneral Council. which consisted ol 21T adult citicens of the Tribe, 1o se1ve as the
governing body of the Tribe. /4 at 109;

« Less than five months later, leadership disputey arose berween Mr. Dixt and Ms,
Burley—and those conflicts have continued 1o the present day:”

e Initizlly the BIA recognized Mr. Dixie as Chaimman, but later recogrize: Ms. Burley as
Chairperson based primarily upon the April 1999 General Council action appointing
M. Burtey as Chairperson - an action concurred in by Mr. Dixie. kd:

+  blr Dixie lnter challenged Ms. Burley's 1999 gppointmuen;

In 2002, Ms. Burlev filed snit i the name of the Tribe alleping that the Department had
breached its trust responsibility o the Tribe by distributine the assets of :he Rancherts
4 single individual, Mabe! Dixie, when the Tribe had a potential citizens wp of “nearly
130 peoplef.]” See Complaint for lnjunetive and Declaratory Relief at L Cal Foiley
Miwok Tribe v Unired States, No. 12-0912 (E.D_ Cel. apr. 29, 2002):

« In March. 2004, the BIA Superiniendent rejected a proposed constitutio:t from Ms.
Burley because she had not involved the “whele tribal community™ in th ¢ governrmental
GIRANLAALION Procesy;

s On February 11. 2005, the Acting Assisiant Seeretary ~ Indian Affairs i sued a decision
on Mr. Dixie’s Y999 appeal, ruling that the appeal of the Bureaw's 1999 Jecision to
recognize Ms. Burley ax Chairperson was moot and that the BIA would -ecognize Ms,
Burley only as a person of anthority within the Tribe;

Ms. Burtey sued in £.C. Disirict Court challenging the February 2005 d wision;

Adier the District Court dismissed her challenge. Cal. Valley Miwok Trioe v. United
Srures. 424 T 8upp. 2d 197 (DD.C. 2006). the . C. Circuit Court of Ag peals affirmed,
Cal, Valley Miwok Tribe v United Suares. 315 F.3d 1262 (D.C. Cir. 2004):

o InJanuary 2010, 1the 1BIA rejected Ms. Burley™s appeal objecting to, arong other
fmarters. the Superintendent’s decision 1o continue 1o assist the Tribe in crganizing its
sovernment according to the TRA because it viewed the matter as “elfecively and
funclicaatly a tribal enrollment dispute,” and then relerved the maner to me on
jurisdictional grounds.

in response Lo the Board’s referral. I isswed my December 22, 2010 decision ler er. | intended
that decrsion to resolve the citizenship question referred 1o me by the IBIA by ( nding 1hai the
current Tribe s citizenship consisied of the five acknowledged citizens noted at ove and
recognizing the Tribe's General Council as a tribal govemmen! with which the - Infted States may

I note that the Department repeatedly has offered w assis in mediating 1his dispute—0 no aveil. The amoamt off
tirmpe and resogrees focused on these disputes reflects poorly on all the parties, and they must by mindful tat
cantlinuing this Tmprudent dispute risky petenial adverse congequences well bevand the Tribe o od 114 cirfnen.

4
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conduct government-to-governument retations.  Almost immediately, Mr. Dixie Yed suit in the
3.6 District Court challenging that decision. Recognizing the complex and fundamental nanure
of the underlying issves. and because 1 destredd the benefit of submissions from he interested
parlies. [ set aside that decision and requested formal brieling,

The submissions by the parties In response 1o my request were thorough. | have carefully
reviewsd the submissions and find they were most helplid in enhaneing my wnd arstanding of the
parics” posiiions,

Anulvsis

It is clear to me that the heart of this mutter 15 a misapprehension abowt the natr ¢ and extent af
the Secretary’s role. ifany. in determining tribal chiizenship of a very small, uni juely simated
iribe, Related wo this {ssue is the Tribe's eurrenl reluctance to “organize™ iisell uader the IRA.
vhoosing instead o avail tself of the provistons in 23 UR.C. § 476(h), first coa-ted in 2004,
which recognives ithe inherent sovereign powers of tribes “to adopt governing dcuments under
procedures other than those speeified . . . [in the IRA,T”

Appligabilirv of Generad Legal duthorities of the Secretary of the Interior in Ine ian Affairs

The 1.0, Circuit viewed § 476(h) as ambiguous, and then granted Chevron deli rence to the
then-Secretary’s inlerpretation of that provision. 513 F.3d at 1266-68. The D.C Cironit put great
wiight on the Secretary™s broad awtharity over Indian effairs under 25 ULS.C. § 2, wriling that
“lwie have previously held that this extensive grant of avtherity gives the Secre ary broad pawer
10 carry out the federal povernment’s unique respongibilities with respect to [nd ans.” /. al
1267, citariony omited. In addition to § 2, 25 U.S.C. §4§ 9, and 13 and 43 T80 § 1437 are
eilen cited as the main staunory bases Tor the Department’s peneral auhonty in Indidan affars.
Cul, Valtey Mivwok Tribe v rired Statex, 424 F.Supp. 2d 197, 201 {D.D.C. 200 6): see also
COHEN'S HANDBOOK OF FEDERAL INDIAN LAW § 5.03[2] a1 403 {200 ¢d.} [hereinalter
COHEN] The D.C. Circuil also ciled two cases involving separate bands of th.: Seminole
Nation Tor the geperal proposttiens that the Unived States has an “obligation™ =1 promote 2
tribe s politcal integrity™ as well ag “the vesponsibility 1o ensure that [2 mbe’s] representativies,
with whom [it] must conduet povarnment-to-government relations, are valid ref resentatives of
the [tribe] as g whole, ™ 313 F.34 &t 1267 (emphesis added by the Court). citing, Semipole Nation
v {niteed Stares, 313 115, 286, 296 (1942), and Seminofle Nation of Qklahomay Norton. 223
FoSupp. 2d 1220 140 ¢D.D.CL 2002

s my view. prior Department officials misapprehended their responsibility whoa they: (13 wok
their Toeus of T the fuet thar the CVMT was comprised a five individuals. and (2 mistakenly
viewed the Federal povernment as having particular duties relating 1o individua: s who were not
citivens of the tribe. 1 deeline (o mvobe the broad leoal nuthorities cited above v further intrude
inie imernal inbal enizenship aod governance 1ssnes in the instant case. In mak ng dus deeision.
I also am mindlul of the Supreme Count's reeent guidance concermning: (1) the T nponaence of
{dentifving “specific riphts cremiing or duty-imposing statutory o regulatory pre seriptions™
befare conchuding the United Siates is obligated 10 act in & particular manner in indian affaire.
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and (2} the central role Federal policy plays in administering Indian affairs. Lnited Stares v.
Jicarilla Apache Nution, 131 8. CL. 2313, 2323-24, 25326-27 {June 13, 2011}

Applicarion of Specific Legal Awthoritiey

In my view, prior Depariment officials (from 2003 to the present) fundamentall: - misunderstood
ihe role of the Federal povernment in addressing the CVMT citizenship and gos srmance issues:
{1y they misundersiood and ignored the legal authorily of CVMT 1o govern fisel f through its
{ieneral Council structure without being compelled to “organize™ inder the IRA = and (2) they
confused the Federal povernment”s obligations to possible tribal citizens with th vse owed to
aerwal twibal eitizens.

The February 11, 2005, decigion of Acting Assistant Secretary ~ Indian Affairs Michael D. Olsen
staled that, antil the Thbe organized nself, the Depariment counld not recognize inyone as the
Tribe’s Chairperson, and that the “{irst siep in organizing the Tribe is ideniifyin 1 the puwtive
tribal members,” (2005 Decision at 1-2. discussed in 31 IBLA at 112). The D.C. Cireuit, after
citing the Secretary’s broad avthorty under 23 U.5.C, § 2, endorsed this approa:h as a
reasonable interprewation of 25 ULS.C. § 476(h) because “[t}he exereise of this a honty is
especially vital when. as is the case here, the government is determining whether a tribe i3
orpanized, and the receipt of significan federal benefits hiras on the decision.”™ 513 Fid at
1267. As [ have stated above, [ reject as contrary to § 476(h) the notions that 2 ribe can be
compelled 1o “orpanize” under the IRA and that a tribe not so organized can ba ¢ “significan
ferderal beneiins™ withheld from it. Either would be a clear violation of 23 U.S.00 § 476(f).

The CVMT currently consists of the five citizens identified above. Under the ¢ irrent facts, the
Department does not kave a lepitimate role in atterapting to foree the Tribe to ¢ pand 1ts
citizenship.’ Department officials previously referred to “the importanee of participation of a
greater iribal community in determining citzenship criteria.”™ (Superintendent’s 2004 Decision @t
3, dhiscussed in 31 [BIA a1 111-112). The D.C. Cireuiy, referming o the Tribe™s rovernance
structure that arguably would maintain a limited citizenship, stated “[tlhis snumajoritarian
aurnbit deserves no stomp of approval from the Secretary,™ 313 F.3d at 1267, ' [owever, | Knaw
of no specific statutary or regularory authority that warrants such intrusion inic a federally
riscopnized irihe’s internal atffairs. (As o the more general sources of authority' ciled in suppon
of Federal oversight of tribal matters, 1 have explained my views on the proper scope of those
outhorities above). “Couris have consistently recognized that one of an {ndian ribe’s most hasic
powers s the authority to determine questions of its own membership.” Santa - lara Puedlo v,
Marrtinez, 436 U.S. 49, 37, 72 0.32 (1978); Unired Swates v. Wheeler, 133 U.5,, 313. 522 .18
(1978Y; COHEN § 3.053{3] at 176, citations emitted. “[1)f the 1ssue for which e dewermination
is important involves internal affairs of the Indian nation. it is more consisiem 1 ith principles of
tribal sovareignty o defer to that naton’s definition.” Jd_ at T8O, As diseussed in the previvus
paragraph. 1 also believe that, based on an incorrect interpretation of § 476(h), 1he previous
Administration’s views on the IRA s application o this case were ermoneous anf led to an
improper focus on expanding the $ize of the Tribe and altering the form of its gwemment.

* Wehite | bilieve that it is eguizabi appropriate for the CVMT Gereral Couneil 1o reach out . orential citlzens of
the Tribe. | donot believe it is proper, v o mairer of law, Tor the Peders] governmem w anemg 1w impese suci o
rrpuirermend on a federn(ly recognized tribe,

&
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Mr. Dixie invokes the Alon-WWilson IBIA cases w0 support the theory that the Set retory has a duty

to ensure that the potential citizens are invélved in the organization of an unorg nized, but

federally recognized wibe.* 30 IBLA 241 Buy, in fact, dlan-Wilson works dire ily against Mr.
Dixie’s nosition. and this distinction provides additibnal support for my decisior. Uniike CVMT,
the Cloverdale Rencheria was a federally recognized wribe terminated under the Jalifornia
Rancheria Act, 1t was later restored pursuant tothe Tiliie Hardwick litigation ard settlement.
which required the Rancheria to organize its iribal government under the IRA.

30 TBIA 241, 248,

My review of the history of the CVMT compels the concluston set out in the Dt cember decision
and reaffirmed here: the UVMT has been contimuously recognized, and its polit cal relmionship
with the Federal sovernment has rot been terminated. The five acknowledged « itizens are the
only current citizens of the Tribe, and the Trbe’s General Counell is autherized to excereise the
Tribe's governmental authorily. In this case, again, the factual record is clear: Lwre are only five
eitteens of CVMT. The Federal govermment is wnder no dury or abligation oy olential eitizens”
ol the CVMT. Those polential citizens, if they so desire, should take up their ¢f use with the
CYVMT General Counseil divectly.

(3iven both parties” acknowledgment of the existence of other individuals who « culd potentially
become wribal eitzens, the Department’s prior phsitions are understandable, Th Degariment
endeavored to engage both parties I 2 resolution of the wibal citizenship issues ncluding affers
of gssistance from the Department’s Office of Collaborative Action and Dispun Reselution
(CADR) -~ 10 no avail. By the time this matler was refemed w me by the TBEA 11 Januzry 2010,
serions doubis existed about the likelihood of the parties ever being able to wor ¢ together to
resalve the issues involving the citizenship and governance of the Tribe.

Absent an express commitment from the partics 10 formally define iribal citizer ship critenia. any
{urther effort by the Deparunent to do so would result in an vrrwarranted intrust m inte the
internal affairs of the Tribe. Morsover, given the unforiunaie history of this case, most likely
such cfforts would not suceeed in accomplishing this objeenive. While there mey be rare
circumstances i whieh such an inrusion would be wartanted in order for the Scretary to
discharae specific respongibilites, no such specific law or circumstances £xist | ere.

Accordingly, unless asked by the CVMT Generat Couneil, the Department will make no further

efforts 1 assist the Tribe o orzanize and define its citizenship. 1 accept the Res olution #GC-93-
(1 as the intertm governing document of the Tribe, and as the basis for resumin g government-to-
povernment relations between the United States and the Tnbe.

While [ appreciate that the General Council Resolution may prove lacking as to certain aspects
of tribal governance, | also recognize that this tribe is very small and uniquely siuvated, Many
tribes have been able 1o govern eftectively with limited or no writlen governing docinments,

PRI Dixie alse invokes the cuse of Semiaole Narisn o Oddehoma v Norioa, 223 FSupp.2d 127 (.0 2007) W
supoort of his position, Seminede Matior involved a dispute where o panticular ficton oi'the Tr be assertad rights to
il citlzenship under sn 1856 weaty. Ji 2 138, There iz no overriding wrear or congressiond enacimen:
poverning wibe! citfzenship o issue in his dispate.

019
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Conclusion
Based upon the foregoing analysis. | re-affirm the following:

o CVMT 1s a federally recognized tribe whose entire citjzenslip, as of thi - date, consists of
the five acknowledgead pitizens:

= The 1998 Resolution established a General Council form of governmen: | comprised of all

the adult citizens of the Tribe; with whom the Department may conduct aovenunent-lo-
povernment telglions: :

e The Depariment shall respect the validly enacted resoluuons of the Gen ral Council; and

= Only upon a redguest from the General Council will the Depastaent assi: t the Tribe in
refining or expanding it caizenship eriteria, or-develeping and adopting other governing
documents,

In ray Decemnber 2010 decision Jetter 1 rescinded several earlier deeisions. | arr persuaded that
goeh atempis 10 rewriie history are fraught with the nsk of unintended consequ snees, Past
actions, undenaken in pood faith and in reliance on the anhority of prior Agem v decisions,
should not be called into guestion by today™s determination that those pripr A noy decisions
were erroneous. Thus, wday s decision shall apply prospectively.

This decision is fnal for the Department and effective ienmesiately, bt implen entation shalt be

stayed pending resotution of the Litization in the District Court fir the Distriet ¢ £ Columbia,

California Valley Miwok Trikvie v, Saitzar, Cit, Nao 1ol T-ov-00] 60:RWR (iled 03/16/11).

Finally. [ strongly encourage the parties to wark within the Tribe’s existing govemment structure
to resolve this longstanding dispute and bring this comentious period in the Trile™s history 1o 2
closg,

Sincersly.

< lay/ A

arry Echo Hawk
Asgistant Secretary - Indian Al

cer Robert A. Rosette, Esq.
365 West Chandber Boubevard, Suite 2172
Chandler, Anzona 83723

Rov Geldberg. Esg.

Sheppard Mullin Richter & Hampron 1LLP
1300 1 Street. N.W.. 11" Floor Easi
Washington, D.C. 200035-3374

fn2o
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Elizabeth Walker, Esq.
Walker Law LLC

429 North St Asaph Street
Alexandria, Virginia 22314

Kenneth I, Rooney

Trial Attorney

United States Department of Tustice
Environment and Nataral Resources Division
B.COL Box 663

~Washington, D.C. 20044-0663

Mike Black. Director, Bureaw of Indian Affatrs
MEAZ13-MIR

1849 ¢ Street, N,W,

Washington. [.C. 20240

Amy Dutschke, Direclor

Pacifie Regional Qffice, Bureau of Tndian Alfairs
200 Cortage Way, Room W-§20

Sacramenio. California 95825

Tray Burdick, Superintendent
Cemral Califormiz Agency. Bureau ol Indian Affairs
650 Capiuwd Mall, Suite §-500
sacramente. California 93§14

Karen Kach, Artorney-Advisor

Office of the Soliciwr, Pacific Southwest Region
IR00 Cotage Way, E-1712

Sacramento. California 938235
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Sylvna Cates - CVMT V. CGCC ASSlstant Secretary s August 31, 2011 Devision

DT ek T TP T I A e I Tl - T o 5 L)

From: Manuel Corrales <mannycorrales@yahoo.com>

To: Sylvia Cates <sylvia.cates@doj.ca.gov>, Matthew MeConnel]
<mmecconnell@sheppardmullin.com®, "rfreeman(@sheppardmillin com"
<rfreeman@sheppardmullin.com>, Thomas Wolfrum <twolfrum@wolfrumlaw.com:,
Randy Pinal <randy.pinal@doj.ca.gov>>

Date: 8/31/2011 3:43 PM
Subject: CVMT v. CGCC: Assistant Secretary's August 31, 2011 Decision
CC: Rob Rosette <rosette@rosettelaw.com>, Saba Bazzazieh

<sbazzazieh@rosettelaw.com™, Terry Singleton <terry@terrysingleton.com>, Tiger
Paulk <tigerplk{@yahoo.com:>
Attachments: AsstSecAug31DecletterMiwok31Augll.pdf

—t = —_— =t NG R me e mmsmemens  mmm o m——mn —— [ ——

Ms. Cates:

Attached is the Assistant Secretary's August 31, 2011 decision reaffirming his December 22, 2010
decision (see page 2: "Obviously, the December 2010 decision, and today's reaffirmation of that
decision...). As can be seen, the decision reaffirms that the Tribe consists solely of five (5) members and
that the Department of Interior ("DOI") recognizes the Tribe's General Council form of government
pursuant to Resolution #CG-98-01. Specifically, for purposes of litigation in the California State Court,
the DOI effectively recognizes Silvia Burley as the Chairperson of the Tribe, ar:d the Tribe's government
under Burley's leadership "may conduct the full range of government-to-government relations with the
United States." Contrary to the Commission's position, the Tribe is not require«! to expand its
membership to so-called "potential citizens" (i.e, including the Intervenors,except for Dixie). Under the
circumstances, the Commission has no further basis to withhold the Revenue Sharing Trust Fund
("R8TF") money from the Tribe. The Court has rejected the Commission's claim that it still runs the
risk of paying multiple claims if it were to pay the Tribe at the exclusion of teh Intervenors, because, as
the Court stated, the Comnmission is protected by the Assistant Secretary's decision, despite Dixie and
the Intervenors' appeal and.challenge of that decision in federal court. So long is the decison is final,
that is enough. Whether and to what extent the decison is stayed or implement d is irrelevant for
purposes of this California State litigation over RSTF money belonging to the Tribe. It is the substance
of the Assistant Secretary's decision that is binding on the Commission, of which the Court may
properly take judicial notice. ,

Based upon the August 31,2011 decison letter, Plaintiff will be appearing ex parte in Department 62
before the Hon. Ronald Styn of the San Diego Superior Court on Wednesday, September 7, 2011, at
8:30 a.m. The purpose of the ex parte hearing will be first to apprise the Court »f this recent decison, as
previously ordered by the Court, and then to have the Court enter judgment against the Commission and
sign the order dismissing the Intervenors' Complaint. As you know, the Court was staying entry of those
orders until it heard back from the Assistant Secretary. In the event the December 22, 2010 letter
decision was reaffirmed, the Court indicated it would then enter judgment agair st the Commission and
dismiss the Intervenors. We will also be asking the Court to put back on calendar Plaintiff's motion for
prejudgment interest.

Thank you.

Manuel Corrales, Jr., Esq.
17140 Bernardo Center Drive, Suite 370

file://C:\Documents and Settings\CatesS2\Local Settings\Temp\XPgrpwise\dESES693DO0...  8/31/2011
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San Diego, California 92128
Tel: (858) 521-0634
Fax: (858) 521-0633
mannycorrales@yahoo.com

file://C:\Documents and Settings\CatesS2\Local Settings\Temp\XPgrpwiseMESE5693D0...  8/31/2011
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LexisNexis’

I of I DOCUMENT

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2011, by Matthew Bender & Company, a member
' of the LexisNexis Group. All rights reserved.

##% THIS SECTION [S CURRENT THROUGH THE AUGUST 25, 2017 ***
*+# [SRUE OF THE FEDERAL REGISTER. ***

TITLE 25 -- INDIANS
CHAPTER I -- BUREAU OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR
SUBCHAPTER A -- FROCEDURES AND PRACTICE
PART 2 - APPEALS FROM ADMINISTRATIVE ACTIONSE

Go to the CFR Archive Directory
25CFR 26

§ 2.6 Finality of decisions.

(a) No decision, which at the time of its rendition {5 subject to appeal to a supcrior authority i the Department, shall
be censidered final s as to constitute Departmental action subject to judicial review under J L 8.C. 704, unless when
an appeal s filed, the official to whom the appeal is made detcrmines that public safety, protection of trust resources, or
other public exigency requires that the decision be made cffective immediately, ‘

(b) Decisions made by officials of the Burcan of Indian A ffairs shall be effective when th. time for filing a notice
of appeal has &xpired and no natice of appeal has been filed

{c) Decisions made by the Assistant Secretary--Indian Affairs shall be final for the Depar ment and effective
immediately unless the Assistant Secretary--Indian Affairs provides otherwise in the decision.

HISTORY: /54 FR 64580, Feb, 10, 1989; 54 FR 7646, Feb. 22, 1989]
AUTHORITY: R.8.463, 465, 5 LLS.C. 301, 25U 8.C 2. 9.

NOTES: NOTES APPLICABLE TO ENTIRE TITLE: -

CROYY REFERENCES: Regulations pertaining to migratory birds, applicable to Indians livin'f on reservations: See
Wildlife and Fisheries, 50 CFR. chapter L.

Bureau of Land Management regulations pertaiting to Indians: See Bureau of Land Managem.:nt, 43 CFR part 2530.
Public Health regulations pertsining (o contracts and health: See Public Health, 42 CFR chapter I

Other regulations issued by the Department of the Interior appear in title 30, chapters I1, IT1, T'/, VI, VI, title 36,
chapter I; title 41, chaprer 114; title 48, chaptcr 14; title 43; and title 50, chapters I and IV, Coce of Federal Regulations.
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Page 1

b LexisNexis

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2011, by Matthew Bender & Company, a member
of the LexisNexis Group. All rights reserved.

%+ THIS SECTION I8 CURRENT THROUGH THE AUGUST 25,201 #**
wu# (2SR OF THE FEDERAL REGISTER ***

. TITLE 43 — PUBLIC LANDS: INTERIOR
SUBTITLE A - OFFICE OF THE SECRETARY OF THE INTERIOF
PART 4 —- DEPARTMENT HEARINGS AND APPEALS FROCEDUR IS
SUBPART D — RULES APPLICABLE INDIAN AFFAIRS HEARINGS AND APPEALG
GENERAL RULES APPLICABLE TO PROCEEDINGS ON AFFEAL BEFCRE THE INTERIOR, ROARD OF
INDIAN AFPEALS

Go to the CFR Archive Directory
43 CFR 4.314

§ 4.314 Exhaustion of administrative remedies.

(a) No decision of an administrative law judge, Indian probate judge, or B1A official that at the time of its rendition is
subject to appeal to the Board, will be considered final so as to constitute agency action subjeet to judicial review under
5 U/5.C 704, unless it has been made cffective pending a decision on appeal by order of the Board.

(b) No further appeal will lie within the Department from a decision of the Boatd.,

(¢) The filing of a petition for reconsideration is not required o exhaust administrative repiedies.

HISTORY: /54 FR 6483 Fch. 10, 1983; 54 FR 7504, Feb. 21, 1989; 66 FR §7652, 67666, De:. 31,2001; 70 FR
11804, 11825, Mar. 9, 2005] -

AUTHORITY: AUTHO'RI.TTV NOTE APPLICABLE TO ENTIRE SUBPART:
SUSC 305,25 USC 2, 9,372.94, 410; Pab, L., 99-264, [00 Stat. 6/, as amended.

NOTES: [EFFECTIVE DATE NOQTE: 70 FR 11804, 11823, Mar, 9, 2003, revised this scction effective Mar. 9, 2005.]

NOTES APPLICABLE TO ENTIRE SUBPART:

[FUBLISHER'S NOTE: Nomeneclature changes affecting Subpart D appear at 67 FR 4367, 43¢ 8, Jan. 30, 2002.]

Cross reference: For regulartions pertaining to the processing of Indian probate matters within ¢ e Bureau of Indian
Affairs, see 25 CFR part 15, For regulations pertaining to the probate of Indian trust estatcs within the Probate Hearings
Division, Office of Hearings and Appeals, see 43 CFR part 30. For regulations pertaining to the authority, jurizdiction,
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and metnbership of the Board of Indian Appeals, Office of Hearings and Appeals, see subpart A4 of this part. For
regulations generally applicable 1o proseedings before the Hearings Divisions and Appeal Boarnls of the Office of

Hearings and Appeals, see subpart B of this patt,
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
Civil Division

THE CALFORNIA VALLEY MIWOK
TRIBE, et al.,

Plaintiffs,

V. Case No. 1:11-cv-00160-RWR
KEN SALAZAR, in his official capacity as _
Secretary of the United States Department of Hon. Richard 'W. Roberts

the Interior, ef al,

Defendants.

JOINT STATUS REPORT AND PROPOSED ORDER REGARDING THE
STATUS OF THE RECONSIDERED DECISION OF THE ASSISTANT
SECRETARY - INDIAN AFFAIRS

Pursuant to this Court’s order of August 15, 2011, the parties provide the following
status report to the Court.

1. On January 24, 2011, Plaintiffs brought suit challenging the December 22, 2010
decision of the Assistant Secretary - Indian Affairs of the United States
Department of the Interior (‘I‘Ass'istant Secretary”). See Dkt. Mo. 1.

2. On March 16, 2011, Plaintiffs filed a Motion for Preliminary .]' gjunction, Dkt. No.
8, and, after granting the Defendants’ Consent Motion for an F xtension of Time,
Dkt. No. 17, this Court ordered the Defendants to file their op:rosition to
Plaintiffs’ Motion for a Preliminary Injunction by April 5, 2011.

3 However, on April 1, 2011, the Assistant Secretary - Indian Afairs of the United

States Department of the Interior set aside the prior December 22, 2010 decision
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regarding the organization and governance of the California Valley Miwok Tribe.
See Joint Motion to Stay Litigation, Dkt. No. 22, ex. 1.

4. On April 8, 2011, the Assistant Secretary sent letters to both Mr. Yakima Dixie
and Ms, Silvia Burley requesting responsive briefing pertaining to a number of
issues. Jomt Motion to Stay Litigation, Dkt. No. 22, ex. 3

5 The April 8, 2011, letter set May 3, 2011, as the deadline for the respectivé
parties’ submission of briefs responding to the Assistant Secreiary’s inquiries.
Both Mr. Dixie and Ms. Burley. submitted briefs on May 3, 2011.

6. On April 19, 2011, the parties jointly requested this Court stay the litigation and
all attendant deadlines so that the Assistant Secretary could pripare and issue the
reconsidered decision. See Joint Motiop to Stay Litigation, Dkt. No. 22.

7. On April 25, 2011, this Court issued a minute order granting the parties’ joint
motion to stay until July 7, 2011, and ordered the parties to fil:: a joint status
report and proposed order on July 7, 2011 as well.

8. On July 7, 2011, the parties filed a joint statas report and requ-sted this Court stay
the litigation and all attendant deadlines until August 15, 2011 to accommodate
the Asgistant Secretary’s ongoing prel::a.rﬂtion of the reconsidered decision. See
Joint Status Report Regarding the Status of the Reconsidered 1)ecision of the
Assistant Secretary - Indian Affairs and Motion for Extension of the Temporary
Stay of Litigation, Dkt. No. 23.

9. Plaintiffs consented to the extension on the condition that it wis the final
extension and that this Court order the Assistant Secretary 1o 1:5u¢€ his

reconsidered decision by August 15,2011, Jd. §§ 9, 9(a).
.
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10. Defendants would not consent, however, to a condition manda- ing final agency
acrion, and requested that should the Assistant Secrelary not igsue a reconsidered
decision by Aungust 15, 2011, that the result be a release of the voluntary stay. Jd.
§§ 9, 9(b). Accordingly, the parties each submitted a separate proposed order.
See id., Attachment 1-2.

'11.  OnJuly 11, 2011, this Court granted the Joint Motion for Temporary Stay of
Litigation and adopfed Plaintiffs’ proposed order. See Order C ranting Joint
Motion for Temporary Stay of Litigation, Dkt. No. 24. This C jurt’s order struck
paragraph 2, which requested, “This extension of the termporarv stay shall be the
ﬁnal one granted by the Court and is conditioned upon the Assistant Secretary
issuing his decision on reconsideration of the December 22, 2C 10 Decision on or
before August 15, 2011.” id.

12, On August‘ 12, 2011, the parties again requested the Court to extend the stay
anticipating the issuance of the decision on August 26, 2011. This Court granted
that request and stayed the litigation until September 2, 2011, See Order, Staying
case until 09/02/11, Dkt. No. 26.

13,  The Assistant Secretary issued the decision on Wednesday Auv st 31, 2011, The
Asgistant S.ecretary reinstated his prior decision. While the Auvgust 31, 2011
decision is final for the Department for purpose of judicial review, the Assistant
Secretary stayed the effectiveness of the August 31, 2011 decizion pending
resolution of this matter. As a result, the August 31, 2011 decision will have no
force and effect until such time as this court renders a decision on the merits of

plainiiffs’ claims or grants a dispositive motion of the Federal Defendants.
-3
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14.  Accordingly, no further temporary stay of the litigation is required.

15, Plaintiffs and Defendants request that the stay of the litigation be terminated and
that a joint Status Report be filed by September 16, 2011 and that the Proposed
Order be adopted.

Respectfully submitted this 1st day of September, 2011.

Respectfully submitted,

fs/ M Roy Goldber
M. ROY GOLDBERG

(D.C. Bar No. 416953)

CHRISTOPHER M. LOVELAMND

(D.C. Bar No. 473969)

ATTORNEYS FOR PLAINTIFI'S
Sheppard Mullin Richter & Hampton LLP
13001 Street, N.W., 11th Floor liast
Washington, DC 20005-3314

Tel: (202) 218-0007

Fax: (202) 312-9425

Email: rgoldberg@sheppardmu lin.com
cloveland@sheppardmullin.com

ROBERT J. URAM (admitted pr» hac vice) Sheppard
Mullin Richter & Hampton LLP

Four Embarcadero Center, 17th Floor

San Francisco, California 941114109

Tel: (415) 434-9100

Fax: (415) 434-3547

Email: ruam(@sheppardrmullin. ;om

COUNSEL FOR PLAINTIFFS

-4-
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/5/ Kenneth Rooney

EEWNETH D. ROONEY

United States Departrnent of Tugiice
Environtnent & Matural Resourcizs Division
Natural Respurces Section

P.0O. Box 663

Washington, D.C. 20044-0663

Phone: (202) 514-9269

Fax: (202) 305-0506

E-mail: kenneth rooneyEusdo). 1oy

OF COUNSEL

James W, Porier

Attorney-Advisor

Branch of Tribal Government and Alaska
Division of Indian Affairs

Office of the Solicitor, Department of the Interior
1849 C Street, N.W. Washingtor, D.C. 20240
Mail stop 6518

COUNSEL FOR DEFENDANT
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CERTIFICATE OF SERVICE

I certify that on September 1, 2011, I filed a copy of the foregoing Joint Status Report
and Proposed Order Regarding the Status of the Reconsidered Decision of the Assistant
Secretary — Indian Affairs was filed with the Court pursuant to the electronic - iling rules. All
participants are registered CM/ECF usgers, and will be served by the CM/ECF system.

/sf
Roy Goldberg
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
Civil Division

THE CALIFORNIA VALLEY MIWOK
TRIBE, et al,

Plaintiffs,
v. Case No. 1:11-cv00160-RWR

KEN SALAZAR, in his official capacity ag
Secretary of the United States Department of Hon. Richard W. Roberts

the Interior, ef al,

Defendants.

ORDER

Having reviewed and considered the “Joint Statﬁs Report Regardirpg the Status of the
Reconsidered Decision of the Assistant Secretary - Indian Affairs” filed by the Plaintiffs and
Defendants in this case, it 18 herd-ay ORDERED that the temporary stay of this litigation is
terminated.

It 15 hereby FURTHER ORDERED that:

1. The Decision of the Assistant Secretary dated August 31, 2011 is stayed and will
have no force and effect umtil such time as this court renders a decision on the merits of plaintiffs’
claims or grants a dispositive motion of the Federal Defendants.

2. Plaintiffs and Defendants will file a Joint Status Report on or b.xfore September 16,
2011.

3. Defendants shall not be required to file a responsive pleading to the Complaint until

further Order of this Court.
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4. Any applicable deadline for the issuance of a scheduling order ur:der Rule 16(b), Fed.
R. Civ. P, is stayed pending further Order of this Court.

Dated this _ day of , 2011,

By the Court:

United States District Judge

23
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US District Court Civil Docket

1.5, District - District of Columbia
{(Washington DC)

1:11cv160

California Valley Miwok Tribe et al v. Salazar et al

This case was retrieved from the court on Friday, September 02, 2011

Date Filed: 01/24/2011 Class Code: CLOSED
Assigned To! Judge Richard W Roberts Closed: Yas .
Referred To: Statute: 05:702

Mature of suit: Other Statutory Actions (890) Jury Demand: None
Cause: Administrative Procedure Act  Demand Amount: $0

Lead Docket: None NOS Description: Other Statutory Actlons

Other Docket: None
Jurisdiction: U.5, Government Defendant

Litigants Attornys

California Valley Miwok Tribe Christopher Michael Loveland
PlaintIff [COR LD NTC]
Sheppard, Mullin, Richter & Hampton LLF
1300 I Straet, NW
11TH Floor East
Washington , DC 20005
LUSA
(202) 772-5313
Fax: (202) 218-0020
Email: CLOVELAND@SHEPFARDMULLIN,COM

M Roy Goldberg

[COR LD NTC]

Sheppard Mullin Richter B Hamnaton LLP
1300 I Street, NW

11TH Floor East

Washington , DC 20005-3314

UsSA

(202) 215-0007

Fax: (202) 312-5425

Emall: RGOLDBERG@SHEPRARIMULLIN.COM

Robert 1 Uram

[COR LD NTC]

Sheppard, Mullin, Richter & Harmptan, LLP
Four Embarcadero Center

%an Francisco , CA 94111

USA

(415) 434-92100

Fax: 415-434-3947

<|=pro Hac Vice«/ I=

Tribal Councll Christopher Michael Loveland
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Flaintiff [COR LE NTCI
Sheppard, Mullin, Richter & Harnpton LLP
13001 5treat, NW
11TH Floor East
Washington , bC 20005
UsSA
(202) 772-5313
Fax: (202) 218-0020
Email: CLOVELAND@SHEPPARL:MULLIN.COM

M Roy Goldberg

[COR LD NTC]

Shappard Mullin Richter & Hampton LLP
1300 I Street, NW

1iTH Fioor East ]

Wwashington , DC 20005-3314

UsA

(202) 218-0007

Fax: (202) 312-9425

Email: RGOLDCBERGE&SHEPPAR: IMULLIN.COM

Robert J Uram

[COR LD NTC)

Sheppard, Mullin, Richter & Harnpton, LLP
Four Embarcadero Center

San Franclsco , CA 94111

LSA

(415) 434-9100

Fax: 415-434-3947

<i=pro Hac Vice</ I=

Yakima Dlxla Christopher Michael Laveland
Plaint|Ff [COR LD NTC]
Sheppard, Mullin, Richter & Harapton LLFP
1300 I Street, NW
11TH Floor East
Washington , DC 20005
USA
(202) 772-5313
Fax: (202) 218-0020
Ernail: CLOVELAND@SHEPFARDMULLIN.COM

M Roy Goldberg

[COR LD NTC]

Sheppard Mullin Richter & Hampton LLP
1300 I Street, NW

11TH Floor East

Wachington , DC 20005-3314

USA

(202) 218-0007

Fax: (202) 312-9425

Email: RGOLDBERG@SHEPPAR XMULLIN.COM

Robert 1 Uram

[COR LD NTC)

Sheppard, Mullin, Richter & Harmpton, LLF
Four Embarcadero Center

San Francisco , CA 94111

USA

(415) 434-9100

Fax: 415-434-3947

<l=pro Hac Vice</ I»

Velma Whitabear Christopher Michael Loveland
Flaintiff [COR LD NTC]
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Antonia Lopez
Flaintiff

Michael Mandibles
Plaintiff
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Sheppard, Mullln, Richter & Hamnpton LLP
1300 I Straet, NW

11TH Floor East

Washington , DC 20005

USA
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Fax: (202) 218-0020
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M Roy Goldberg

[COR LD NTC]

Sheppard Mullin Richter & Hampton LLP
1300 I Streat, NW

11TH Floor East

Washington , DC 20005-3314

Usa

(202) 21B-0007

Fax: (202) 312-9425

Email: RGOLDBERG@SHEFPAR IMULLIN.COM

Robert J Uram

[COR LD NTC]

Sheppard, Mullin, Richter & Hainpton, LLP
Four Embarcadaro Center

San Franclsco , CA 94111

UsA

(415} 434-2100

Fax: 415-434-3947

<im»pro Hac Vice</ 1=

Christopher Michael Loveland

[COR LD NTC]

Sheppard, Mullin, Richter & Harnpton LLP
1300 I Street, NW

11TH Floar East

Waghlngton , DC 20005

UsSA

(202) 772-5313

Fax: (202) 218-0020

Email: CLOVELAND@SHEPFARIMULLIN,COM

M Roy Goldberg

[COR LD NTC)]

Shappard Mullin Richter & Hampjton LLP
1300 I Street, NW

11TH Floor East

Washington , DC 20005-3314

usa

(202) 218-0007

Fax: (202) 312-9425

Email; RGOLDBERG@SHERPAR! IMULLIN.COM

Rabert J Uram

[COR LD NTC)

Sheppard, Mullin, Richter & Harnpton, LLP
Four Embarcaderoc Center

San Franclsco , CA 94111

USA

(415)-434-9100

Fax: 415-434-3947

<|>pro Hac Vice</ =

Christopher Mlchael Loveland
[COR LD NTC]
Sheppard, Mullin, Rlchter & Harnpton LLP
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1300 I Street, NW

11TH Floor East

Washington , DC 20005

USA

(202) 772-5313

Fax: (202) 218-0020

Email: CLOVELAND@SHEPPARFMULLIN.COM

M Roy Goldberg

[COR LD NTC]

Sheppard Mullln Richter & Hampton LLP
1300 I Street, NW

11TH Floor East

Washington , DC 20005-3314

USA

(202) 218-0007

Fax: (202) 312-9425

Email: RGOLDBERG@SHEFPARIDMLULLIN.COM

Robert 1 Uram

[COR LD NTC]

Sheppard, Mullln, Richter'& Ha.npton, LLP
Four Embarcadara Center

San Francisco | CA 94111

USA

(415) 434-9100

Fax: 415-434-3947

«i=pro Hac Vice=/ I>

Evelyn Wllson . Christopher Michael Loveland
Plaintiff - [COR LD NTC]
‘ Sheppard, Mullin, Richter & Ha npton LLP

1300 I Street, NW
11TH Floor East
Washington , DC 20005
UsA
(202) 772-5313
Fax: {202) 218-0020
Emall: CLOVELAND@SHEPPARMULLIN.COM

M Roy Goldberg

[COR LD NTC]

Sheppard Mullin Richter & Hamr ptan LLP
1300 I Street, NW

117TH Floor East
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(202) 21B-0007

Fax: (202} 312-0425

Emall: RGOLDBERG@SHEPPARDMULLIN.COM

Robart ] Uram

[COR LD NTC]

Sheppard, Mullin, Richter & Ha'mpton, LLP
Four Embarcaderg Center

San Francisco , CA 94111

USA

(415) 434-9100

Fax: 415-434-3947

<i=pro Hac Vice=/ [=>

Antoine Azevedo Christopher Michael Loveland

Plaintiff [COR LD NTC]
Sheppard, Mullin, Richter & Hanpton LLP
1300 I Streef, NW
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Ken Salazar in His OFficial Capacity as Secretary of The
United States Department of The Interior
Defendant

Larry Echo Hawk in His Official Capacity as Assistant

Secretary-Indian Affairs of The United States Department

of The Interior
Defendant

Michael Black in His Officlal Capacity as Dlractor of The
Bureau of Indian Affairs Within The United States
Department of The Interior

Defendant

California valley Miwok Tribe
Movant
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USA
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<l=pro Hac Vice</ Ix

Kenneth Dean Roonay

[COR LD NTC]

US Department of Justice Enrd,;/ Natural Resources Section
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UsA

(202) 214-9269

Fax: (202) 305-0506

Email; KENNETH.ROONEY@USDO). GOV
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US Department of Justice Enrd; Natural Resources Sectlon
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USA
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Date
D1/24/2011

01/24/2011

01/24/2011

02/03/2011

02/03/2011

02/03/2011

03/07/2011

03/08/2011

03/16/2011

Chandler , AZ 85225

USA

{480) 889-8990

Fax: (4B0) BE9-HO97

Email: ROSETTE@ROSETTELAW.COM

M Roy Goldbarg

[COR LD NTC]

Sheppard Mullin Richter & Hampton LLP
1300 I 5treet, NW

11TH Floor East

Washington , DC 20005-3314

USA

(202) 218-0007

Fax: (202) 312-9425

Email: RGOLDBERG@SHEFFPARIDMULLIN.COM

Proceeding Text Source

COMPLAINT against MICHAEL BLACK, LARRY ECHO HAWK, KEN SALAZAF ( Filing fee $
350, recalpt number 4616035510) filed by MICHAEL MENDIBLES, YAKIMA DIXIE, EVELYN
WILSON, TRIBAL COUNCIL, ANTOINE AZEVEDC, CALIFORNIA VALLEY MIWOK TRIBE,
VELMA WHITEBEAR, ANTONIA LOPEZ. (Attachments: # 1 Exhibit A, # 2 ExbIblt B, # 3
Exhibit C, # 4 Civll Cover Sheet)(rdj) (Attachment 1 replaced on 1/25/20:11) (dr)
(Enterad; 01/25/2011)

SUMMONS (5) Issued as to MICHAEL BLACK, LARRY ECHO HAWK, KEN ZALAZAR, U.5.
Attorney and U.5. Attorney General (rdi) (Entered: Q1/25/2011)

NOTICE OF RELATED CASE by ANTOINE AZEVEDOQ, CALIFORNIA VALLEY MIWOK TRIBE,
YAKIMA DIXIE, ANTONIA LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL, VELMA
WHITEEEAR, EVELYN WILSON. Case related to Case No, 05-739, (rd]) (Entered:
01/25/2011)

RETURN OF SERVICE/AFFIDAVIT of Summaons and Complaint Executed as to the US
Attormey. Date of Service Upon U.S. Attornay 1/27/2011, ( Answer due for ALL FERERAL
DEFENDANTS by 3/28/2011.), RETURN OF SERVICE/AFFIDAVIT of Summons and
Complaint Executed. MICHAEL BLACK served on 1/27/2011; LARRY ECH) HAWE served
on 1/27/2011; KEN SALAZAR, served on 1/27/2011 (Goldberg, M.) (Ente-ed:
02/03/2011)

RETURN OF SERVICE/AFFIDAVIT of Surmmons and Cormplalnt Executed an Attorney
General. Date of Service Upon Attarney General 01/27/2011. (Goldberg, M.} (Entered:
02/03/2011}

RETURN QF SERVICE/AFFIDAVIT of Summons and Complaint Executed as to MICHAEL
BLACK served on 1/27/2011; LARRY ECHO HAWYK served on 1/27/2011; KEN SALAZAR
served an 1/27/2011. (See Docket Entry 3 to view document) (Jf ) (Entvered:
02/04/2011)

NOTICE of Appearance by Kenneth Dean Rooney on behalf of All Defendints (Rooney,
Kenteth) {Maln Document & replaced to correct case number on 3/8/2011) (if, ). -
(Entered: 03/07/2011)

Congent MOTION for Leave to Appear Pro Hac Vice Attarney Name- Rabeart J. Uram
:Flrm- Sheppard Mullin Richter & Hampton LLP, :Address- 4 Embarcader) Canter, l7th
Floor, San Franclisco, CA 94111, Phone Na. - (415) 434-9100. Fax Ne. - " 415) 434-3947
by ANTOINE AZEVEDO, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE, ANTONIA
LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN WILSON
{Attachmants: # 1 Exhlbit Declaration of Robert J. Uram, # 2 Text Df Preiposaed Qrder)

(Galdberg, M.} (Entered: 03/08/2011)

WITHDRAWN BY COUNSEL (SEE DOCKET ENTRY 19 )..... MOTION for Preliminary
Injunction by ANTOINE AZEVEDO, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE,
ANTONIA LOPEZ, MICHAEL MENDIBLES, TRIBAL COUNCIL, VELMA WHIT!:BEAR, EVELYN
WILSON (Attachments: # 1 Affidavit Exhibit 1 to Motion, # 2 Exhibit Extibit A to Affidavit
of Robert Uram, # 3 Exhibit Exhibit B to Affidavit of Robert Uram, # 4 Exhiblt Exhibit C ta
Affidavit of Robert Uram, # 5 Exhibit Exhibit D to Affidavit of Robert Uram, # & Exhibit
Exhiblt E to Affidavit of Robert Uram, # 7 Exhibit Exhibit F to Affidavit of Robert Uram, #
8 Exhibit Exhibit G to Affidavit of Robert Uram, # 9 Exhibit Exhibit H to Affidavit of Robart

https://w3.courtlink.lexisnexis.com/ControlSupport/UserControls/ShowDocket agpx?Key=9... 9/2/2011
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03/17/2011

03/17/2011
03/17/2011

03/17/2011
03/17/2011
03/17/2011

03/17/2011

03/22/2011

03/22/2011
03/25/2011

03/25/2011

03/29/2011

03/29/2011

03/29/2011

03/30/2011

https.//w3.courtlink lexisnexis.com/Control Support/UserControls/ShowDocket .spx?K.ey=9...

9

10

11

12

13

14

15

16

Uram, # 10 Exhlbit Exhiblt I to Affldavit of Robert Uram, # 11 Exhibit Exhibit ] to
Affidavit of Robert Uram, # 12 Exhibit Exhibit K to Affidavit of Robert Uram, # 13 Exhiblt
Exhiblt L to Affidavit of Robert Uram, # 14 Exhibit Exhiblt M to Affldavit of Robert Uram,
# 15 Exhibit Exhibit N to Affidavit of Robert Uram, # 16 Exhlblt Exhibit C to Affidavit of
Robert Uram to, # 17 Affidavit Exhlblt 2 to Motion, # 18 Affidavit Exhibit 3 to Motion, #
19 Affidavit Exhibit 4 to Motlon, # 20 Affldavit Exhibit 5 to Motion, # 21 Affidavit Exhibit
6 to Motion, # 22 Affidavit Exhlblt 7 to Motlon, # 23 Affidavit Exhibit B to Motion, # 24
Affidavit Exhiblt 9@ to Metlon, # 25 Affldavit Exhibit 10 to Motion, # 26 Text of Proposed
Order)(Goldberg, M.} ModIfied on 4/8/2011 (jf, ). (Entered: 03/16/2011"

First MOTION for Extenslion of Time to File Answer by MICHAEL BLACK, LARRY ECHO
HAWK, KEN SALAZAR (Attachments: # 1 Text of Proposed Order}{Rooney, Kenneth)
{Entered: 03/17/2011)

MINUTE ORDER: It is hereby ORDERED that the defendants file by April |, 2011 their
apposition to plaintiffs' motion for a preliminary Injunctlon. Plaintffs shali file by April 8,
2011 their reply. Signed by Judge Richard W. Roberts on 3/17/11. (lerwr 1) (Entered:
03/17/2011) '

MINUTE ORDER: It iz hereby ORDERED that the defendants' motion 9 foi an extenslon of
time be, and hereby Is, GRANTED. Defendants shall file an answer or other response to
the plaintiffs’ camplaint by April 27, 2011, Signed by Judge Richard W, Roberts an
3/17/11. (lerwrl) (Entered: 03/17/2011)

Set/Reset Deadlines: Defendant’s Answer to the Complalnt due by 4/27/.2011, (hs)
(Entered: 03/17/2011)

Set/Reset Deadlines: Defendant's Response to Motlon for Preliminary Injunction due by
4/1/2011; Plaintiff's Reply due by 4/8/2011. (hg) (Enterad: 03/17/2011)

NOTICE of Appearance by Robart A. Rogsatte on behalf of CALIFORNIA VALLEY MIWOK
TRIBE {znmw, ) (Entared; 03/22/2011)

MOTION to Intervene as a Defendant by CALIFORNIA VALLEY MIWOK TRIBE
(Attachments: # 1 Text of Propssed Order re Motion to Intervene, # 2 Daclaration re
Motlon to Intervene, # 3 Motion to Dismiss, # 4 Text of Proposed Qrder e Motion to
Dismigg, # & Declaration re Motion to Dismiss, # 6 Exhlblt A to Declarations re Motion to
Intervene and Dismiss, # 7 Exhibit B to Declaratlons re Motion to Intervene and Dismiss,
# B Exhibit C to Declarations re Maotion to Intervene and Dismiss, # 9 Ex-ibit D to
Declarations re Motion to Intervene and CHemlss, # 10 Exhibit E to Declarations re Motion
to Intervene and Dismiss, ¥ 11 Exhibit F to Declarations re Motion to Intervene and
Dismiss, # 12 Exhibit G to Declarationg re Motlan to Intervens and Dismiss)(znmw, }
(Entered: 03/22/2011)

NOTICE of Appearance by Christopher Michael Loveland on behalf of All F laintiffs
(Loveland, Christopher) (Entered: 03/22/2011)

MOTION to Expedite Time to Rule on the California Valley Mlwok's Motlor for Léave ta
Intervena ag Defandant by CALIFORNIA VALLEY MIWOK TRIBE (Attachmonts: # 1
Affldavit of Robert A. Rosette){Rosette, Robert) (Entered: 03/22/2011)

MINUTE QRDER: It is hereby ORDERED that the parties fila by March 29, 2011 responses
to the motion 11 to intervene. Signed by Judge Richard W. Roberts on 3/25/11. (lcrwrl)
{Entered: 03/25/2011)

Set/Reset Deadlines: Partles Responses to Motion to Intervene due by 3/29/2011. (hs)
(Entered: 03/25/2011)

Memorandum In opposition to re 11 MOTION to Intervene flled by ANTOINE AZEVEDO,
CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE, ANTONIA LOPEZ, MIITHAEL
MENDIBLES, TRIBAL COUNCIL, VELMA WHITEREAR, EVELYN WILSON. (Aitachments: # 1
Exhibit 1 -Affidavit of Robert Uram, # 2 Exhiblt A to Robert Uram Affidavic, # 3 Exhiblt B
to Robert Uram Affidavit}{Goldberg, M.) (Entered: 03/29/2011)

ENTERED IN ERROR..... MEMORANDUM re 11 MOTION to Intervene filed by CALIFQRNIA
VALLEY.MIWOK TRIBE by MICHAEL BLACK, LARRY ECHO HAWK, KEN SALAZAR. (Roaney,
Kenneth) Modified on 3/30/2011 (jf, ), (Enterad: 03/29/2011)

RESPONSE re 11 MQTION Lo Intervene flled by MICHAEL BLACK, LARRY ECHO HAWK,
KEN SALAZAR. (if, } (Entered: 03/30/2011)

NOTICE OF CORRECTED DOCKET ENTRY: Document No. re 15 Memorandum was entered
In arror and will be refiled by the clerk's office under the correct categary.(§f, ) (Entered:
03/30/2011)

048
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03/30/2011 -~ MINUTE ORDER: It Is hereby ORDERED that the California Valley Miwok Tribe file by April
4, 2011 a reply in support of its motlon to intervene. Signed by Judge Richard W.
Roberts on 3/30/11. (lcrwrl) (Enterad: 03/30/2011)

03/31/2011 -- Set/Reset Deadlines: Plaintiff's Reply to Motion to Intervene due by 4/4/2011. (hs)
(Entered: 03/31/2011)

03/31/2011 17 Consent MOTION for Extension of Time to Flle Responsa/Raply as to 8 MATION for
Preliminary Injunction by MICHAEL BLACIK, LARRY ECHO HAWIK, IKEN SA| AZAR
(Attachments: # 1 Text of Proposed Order){Rooney, Kenneth) {Enterad: 03/31/2011)

03/31/2011 18 MOTION for Extenslon of Time to Modify Briefing Schedule by CALIFORNIA VALLEY
MIWOK TRIBE (Attachments: # 1 Affidavit of Robert A. Rogsette, # 2 Tex: of Praposed
Order)(Rosette, Robert) (Entered: 03/31/2011)

04/01/2011 -- MINUTE QRDER.: It is hereby ORDERED that the defendants' consent mo:ion 17 for an
extension of time be, and hereby Is, GRANTED. Defendants’ oppasition to plaintiffs’
rmotian far a preliminary injunction is due by April 5, 2011, and plaintiffs’ reply is due by
April 12, 2011, Signed by Judge Richard W. Roberts on 4/1/11. (lerwrl) (Entered;
04/01/2011)

04/01/2011 -- MINUTE ORDER: It is hereby ORDERED that the plalntiffs’ consent motlon 7 be, and
hereby is, GRANTED, and Robert, 1. Uram Is admltted to appear pro hac vice, Sianed by
Judge Richard W. Roberts on 4/1/11. (Icrwrl) (Enterad: 04/01/2011})

04/01/2011 15 NOTICE OF WITHDRAWAL OF MOTION by CALIFORNIA VALLEY MIWOK TRIBE re B
MOTION for Praliminary Injunction as Moot (Attachments: # L Exhibit 2011 Decision)
(Geldberg, M,) (Entered: 04/01/2011)

04/04/2011 -- Set/Reset Deadlines: Defendant's Response due by 4/5/2011; Plaintiffs teply due by
4/12/2011. (hs) (Entered; 04/04,/2011)

04/04/2011 20 REFLY to opposition to motion re 11 MOTION to Intervena filed by CALIF JRNIA VALLEY
MIWOK TRIBE. (Attachments: # 1 Affidavit of Robert A, Rosette, # 2 Exhiblt A, # 3
Exhlblt B, # 4 Exhlblt C, # 5 ExhIbit D, # 6 Exhibit E, # 7 Exhibit F, # 8 |:xhibit G)
{Rosette, Robert) (Enterad; 04/04/2011)

04/07/2011 -- MINUTE QRDER; In llght of the plaintiffs' notice of withdrawal of their mction for a
preliminary Injunction, It is hereby ORDERED that the California Valley M wok Tribe's
motion 18 for an extension of time be, and hereby is, DENIED as. moot. %igned by Judge
Richard W. Roberts on 4/7/11. (lerwrl) (Entered: 04/07/2011)

04/22/2011 21 Second MOTION for Extension of Time to File Answer re 1 Complaint, by MICHAEL
BLACK, LARRY ECHO HAWK, KEN SALAZAR (Attachments: # 1 Text of Proposed Order)
(Rooney, Kenneth) (Main Document 21 replaced on 4/26/2011) (if, }. (Etared:
04/22/2011)

04/25/2011 -- MINUTE ORDER: It is hereby QRDERED that the defendants’ unopposed mation 21 for an
extension ¢of timea be, and hareby Is, GRANTED, Defendants' answer or other response to
the complaint |5 due by May 27, 2011, Signad by Judge Richard W. Robe ts on 4/25/11.
(lerwrl) (Entered: 04/25/2011)

D4/25/2011 =- NOTICE OF ERROR re 21 Motion for Extension of Time to File Answer; emalled to
kenneth.rooney@usdoj.gov, cc'd 8 assoriated attorneys -- The PDF flle you docketad
contained errors: 1. Incorrect header/captlon/cagse number, 2. Please ref (@ document, 3.
Entered in Error; please refile with correct cage number, (znmw, ) (Enter:d: 04/25/2011)

04/26/2011 -- Set/Reset Deadlines: Answer/Response to the Complalnt due by 5/27/2001. (hs)
(Entered: 04/26/2011}

05/19/2011 22 Ioint MOTION to Stay Litigation by ANTOINE AZEVEDO, MICHAEL BLACK, CALIFORNIA
VALLEY MIWQK TRIBE, YAKIMA DIXIE, LARRY ECHO HAWEK, ANTONIA LOPEZ, MICHAEL
MENDIBLES, KEN SALAZAR, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN WILSON
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Text of Prcposed Order)
{Goldberg, M.) (Entered: 05/15/2011)

05/25/2011 -- MINUTE CRDER: It is hereby QRDERED that the partles' joint motion 22 1o stay be, and
hereby is, GRANTED. The case Is stayed and adiministratively closed untl July 7, 2011,
by which date the partles shall flle a Jolnt status report and proposed ordar, Signed by
Judge Richard W. Roberts on 5/25/11, (lcrwrl) (Entered: 05/25/2011)

07/07/2011 23 STATUS REPORT Regarding the Status of the Reconsidered Decision of the Assistant
Secretary - Indlan Affairs and Motlan far Extanslon of the Temporary Stav of Litigation by
MICHAEL BLACK, LARRY ECHO HAWLEK, KEN SALAZAR. (Attachments: # 1 Plaintiffs"
Froposed Order, # 2 Defendants’ Proposed Qrder){Rooney, Kenneath) (En-erad:

https://w3 .courtlink.lexisnexis.com/Control Support/UserControls/ShowDocket.1spx7Key=9... 9/2/2011
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08/12/2011

08/15/2011

09/01/2011

09/02/2011

24

25

26

27

28

07/07/2011)

ORDER; Granting Joint Motlon for Temporary Stay of Litigatlon, JoInt Status Report due
by 8/15/4011, Signed by Judge Richard W. Roberts on 7/11/2011. (hs) Entered:
07/11/2011)

STATUS REPORT Regarding the Status of the Reconsldered Decision of the Asslstant
Secretary - Indian Affalrs and Unopposed Motion for Extension of the Tamparary Stay of
Litigation by MICHAEL BLACK, LARRY ECHO HAWK, KEN SALAZAR. (Attar hmerts: # 1
Text of Proposed Order)(Rooney, Kenneth) (Entered: 08/12/2011)

ORDER, Staying case untll 09/02/11; Joint Status Report due by 9/2/2011. Slgned by
Judge Rlehard W. Roberts an 8/12/11. (Sea Order for detall) (gdf) (Entered:
08/15/4011)

STATUS REPORT AND PROPOSED QRDER REGARDING THE STATUS OF THE
RECONSIDERED DECISION OF THE ASSISTANT SECRETARY - INDIAN AFIFAIRS by
ANTOINE AZEVEDOQ, CALIFORNIA VALLEY MIWOK TRIBE, YAKIMA DIXIE, ANTONIA
LOREZ, MICHAEL MENDIBLES, TRIBAL COUNCIL, VELMA WHITEBEAR, EVELYN WILSON,
{Attachments: # 1 Text of Proposed Order)(Goldberg, M.} (Entered: 08/01/2011)

NQTICE of Filing Emergency Supplement to Motion to Intervene by CALIFORNIA VALLEY
MIWOK TRIBE re 15 Memorandum (Attachments: # 1 Exhibit A, # 2 Exhliit B){Rosette,
Robert) (Entered: 09/02/2011) :

#0458
Page 9 of 9
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or has oecurred with the pumbrled.nr,ganization of your 1ﬁb'&_. TPor eapIE, We -
. made aware of.any efforts 1o reach outi0 the Ipdian corimunities in end--

. around the SDEF Farch Rencherie, or o persons who have meinigiped 4y cultirdl
contact with Sheep Ranch. To our Faowledge, the 0BlY. persons of Indien desient
3 i the Tibe’s prgenization efforis, were you end your 10 daughters. We,BT€ -
[ an involve Yakima Dixie of Mr, Dixie’s vrother Melvin Dixie-or
:ng of Merle Butler, Tillie Teff or Lermy Jeff, al] persons Who &7e Vnéwn 10

1 &l Sheep Ranch Rancherie &t verous 1imes in the pest 75 years dnd persons |
o HEvE 5nhe:ri1cd an irrterest in the Rencheria, We. are glso not eware of ery efforis o

- aps( such as Lena Shelton) and their descendents Who onee Jived adjacent 10 ,
EB ﬂﬂlg‘} s'bpﬁng grovp. -

Sheep Riahch-Rﬂgif:hcria oro investigate the possibility.of involvInE
gware Thal he Indians of Sheep Ranch Rencheria rere in fact, pert of 2 larger

group of 1pdians Iegfding Jess then 20 miles aweY. al Wesl Point. Indeed, al your February .,

73,2004 dapDSiliDn, you yoursell 1esiified you WeTE af one 1ime af the We:d Point lx?dian )
Gommuﬁii},’; wtlundr:rsmnd £s well, that you hied siblings residing there {or many years, . -

: yemEns availzble, upon your fequést, 10 zssist jou in identifying the members

" of dhe lotal Indian _cojnmuﬁhy, 1o z8sisl in_dissaminating poth individual end pubic a

i  _<1itailng meetings, ahd olherwise providing Jogistical supporh.

" qtis only zRer the preater tribel community is iniiigi]y'jdeniiﬁ'sﬂ thel gowmiﬁgl' )
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' Uniﬁéd-States D‘épazﬁmn_tbf ﬂ@e_hitarinf -
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. GFFICE OF THE SEGRETARY o
’ Wnshiﬁglbn,D.C.'lDMﬂ ) i

CopEBRLAG

Mr. Yekima K. pisie o )
© ‘Sheep Ranch Rancheria of MiWok Indians of California .

11178 Sheep R_a::lc:ih Rd.. .7 ¢

p.0.Box 4l T
Sheep Ranch, California 95250

'Dﬂﬁ Mr. DI}..'IE : | o
o 1 am ;:ﬁiﬁng ih rtspbnsp.to your épp!;'él fled withihe.office n_f' the :Agsistam Sl_’-lcm;tm‘y L

Indian Affairs i October 30,2003, Tn deciding fhis appeal, ] am exercising aythority delegated -

: 4o mefrom the Asgistant Secretary - Indian AﬁﬂﬁS’PMH1aﬂt 10 209 DM 8.3 and 110DM 82. Tn

that appeal, You hallenged the Bureau of Indian affairs® (“BIA™ recognition of Sylvia Burley as -

tribal Chairman dnd sought to “1114._115_,3_3;_’I hcr admi;siun, and the admission ef her daughterand
g:rmddﬁu’g'htjers into your Tribe. Although your appeal raises many d .

DL ifficulf issngs, 1 must
dismiss it on pr_océ_'-dur'c?] grounds, K AP

. ‘four appez] of the BlA's recognition- of Ms. Busley B8 tribal Cheltrren has been rendered
oot by the BLA’S decision of March 26,2004, # copy of Which i enclosed, rejecting the Tribe’s |
proposed cogstination- In {hat letier, the BIA made clear that the Feders) government did not
recogrize Ms. Buriéy as the fHbal Chairman: Rather, the BIA Wmlld?recq:giﬁz,a her as g pErSOn :
- of authority within Califorma Valley Miwck Tribe.” Unti] such-time as the Tribe has orgamized,
- "{he Federal govepnment can recopmize no oDe, including yourself, as the trflsal Chairman, 1 .
envourage you, ¢jiber in corjunction with bs. Burel,  hes wibel members, or potential tribal
" members, 10 continue your efforts ig organize the Tribe along 1he lines outlined in the March 26,
. 2004; letter 50 1hat the Tribe can become organized and enjoy the £l benedits of Federal. y
recopmition. The first step in organizing the Tribe is identtifying putative tribal members. Tyon -
need euidapce of assistance, Rey Fry, (916) 930-3794, of ty Ceniral Califomiin Agency of the
‘Bl can advise you how 1o £0 sbout doing this. S | . A

: . Ii madition, yourappeal tomy office was procedurally defective because it raised issues
that had not becn,rai_segl at lower Jevels of the administrative pppeal prﬂc&'f.s. In May 2003, you
contacied the BLA 1o request assislance in preparing an appeal of the: BLAs recopoition of Ms.
Burley as mbal Chajman. You specifically staled that you were not filing.2 formal Notice of -
Appeal. Tn Jume 2003, you filed an “Appeal o¢ inaction of official,” pursuamt 10 25 CFR §2.8,
e Central Califosnia Agency Superintendent challenging be BLA’s failure to respond o
your request for pssisiance: o AT pus12003, you filed anothier “Appeal ol inaction of official”
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‘ failare of the Supe..n‘nycpd exit to respond -t-r;:' N
. al of the BlA's jnﬁction.- Your appeal with my effice, howevel, ‘was niotan Appeal-of- .
inactior of official.” Rather, your “Notice of Appeal” challepged the BIA'S Iﬂr;pguiﬁon-nf M,

Burley as triba Cheirmen and sought to nullify the Tribe's adoption0f her and her family
' below. Theyare not, therefore, prope ly before me.

with the Amiquégioné] Di;ectof c_hal-]:np‘ng'thé
your appe

members. These jgsues were N0t rzised

In.add'i‘_fiun, your appeal appears 10 be uptimely. 1 1999; you first ¢ha lenped the BLA'S
recogaition of MS: Burley ¢s Chairnan of the Tribe. - In February 2000, the BIA informed you
5. On July 18 2007, you filed 2 \awsnit against Ms.

-(hat it defers 10 fcriba]-re_so"lutian of such issue
Burley in he United States District Court for the Eastern District of California chailenging het

purported Jead _rshisp.of ihe Tribe. On Jamiary 24, 2002, he district court &is aissed yourlzwssi,
_without prf:judicc and with Jeave 10 amend, because you bad not exhausied your dministiative
resmedes by sppeaing it BA" Februéry 2000 ocision. “Afer the court’s Jamuay 2% 2002,
order, you should Tiave pursued your o drministrative remedies ith the BIA. instead, you waited:

alrnost a yeaT =nd a belf,untl Tupe 2003; before Taising your claim i fhe ] Jpoms, ASATE et
of your deiay io pursuing YO sdmipistrative apped after ¢hs court’s Jenuary” 24, 2002, ordet,
your appeal pefore me 35 timpe barred. - e : |
in Light of the BIA's letter of March 26,2004, fhat the Tribé is not ar. organized tribe,
however, {he B1A doss 20! recogrizé a0y ribal government, ang iherefore, vannot gefer 10 80y '
tribal dispute resolution process &l fyig time.” ] understdnd {hat e Mr. Troy ML Woodward bes

. - sye Hearing Officer for the Tiibe and puporied 10 copduct a

neld himself out as &r Admizistral
heering to resolve YO complaint against Ms. Burley. Please be advised fhat the BIA does not

recopnize Mr. W podward as a tribal official or bis pearing process B8 4 legirimate tribal forum.
Should other jssues arlse with respect to fribal leadérship Or memmbership ir the futore, thezefore,
your appedl would properly lie exclusively with the BIA. O ' R
- | o - Sincerely,

* Michael D. Qlsen L

prmcipal Depsy . o
. Acting Assisiamt cecretary - Indian Affairs.

Enclosure

cer Sylvia Burley :
oy M. W gudwerd, Esg.
Thomas W- Wolfrm, Esq. .
Chadd EVETOne
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Uni’c'efd States Dapar{menf of the Interior

FURBAL OF INDLAN AFFAIRS
Centzal Calliarris Agbncy .
630 Capitel Mall, Subse B-J00 1o RESLY REFER TO
Sneraments, CA  §38T4-4710

CERTIFIED MAIL NO. 7003 1650 0002 3893 1019
RETIRN RECEIFT REQUESTED ' R
gV -t I

s Silvia Burlay
10601 Bseondido Place :
Stoclton, Califorma 95212 . -

CERTIFIED MAIL NO, 7803 1680 0062 3852 1502
RETUBN RECE[PT REQUESTED

My, Yeloma E. Dixie

o My Chadil Bverone

2054 University Aveme, #4907
Berkeley, California 94704

Drear ks, Burley and Mr, Dixde;
The Buyig of Tndian ASfirs (BIA) remaims commadtied to.zssist the California Valley Miwok

© Tribe (Tribe) {formerly Sheep Ranch Ranchesiz of ths Me-Wuk Indans of Calitoraia) in its
efrts to FEorzative & formel governmental strptine that isrepresentative of &l Mivwok Indians
o can esteblish 2 bagis for their interest i the Tribe and is-goeeptable to the clear majoriey of

fhose Tndians. Wé are weiting you bepawse.of your cheini of leadership of the Trbe.

The Contral Califrnin Agenicy (Agenoy) hae been mesting with both of your aiw your
reprosentaiives for Some time 10 disciiss tsgued snd 1o offir sssistance In your o ganizxfionat
efforts for the Tribe, B is avident; however, that the ongeing leadership dispute-is ot an impesse
and the Bkelihood of this impasse changing soon seems to be remote. Tharefore, we renew our
_ offer to assist the Tribe in the urganizerional process, Ouwr intention is not to mtecfers with the

: Tribe's sight te govern itself, Rather, we make thix.affer consisient with the weli-esmhiished .
srimciple that the BTA hes & respomsibility 1o détémivme that 7t dealing with = joverimenteher
s represemtative of the Tribe as 2 wholé. The authority axed respoinsibility 10 ke this achon
becomes evident onoe there is cleaf evidence that the dispute Tetweasn compelin g leadarship
factioms, such as yours, threatens to impadr the government-io-governmeat relahonship between
the Tribe and the United States. ‘ o

The Agency, therefors, will publish & notice of a general councii meeting of the Tribe fo be
sponsered by the BIA i the newspapers within ths Miwok region. This will infate the
" rearsenization procees. The notics shall imvite the members of the Tribe and potential members
© tothe meeting where the members will discuss the issues. and needs conlrontmg: te Tribe. We
have wsed thiz sort of genersl coumcl) meeting pproact i other instances to hielp tribes
reargaize when fir various réasons the tribes lacked an oreanized tribal government that
representad the entire membership. '
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T appears that you- cagh have determined your menbership criteria, and membe: siEp; and
developad constitutions or governing documents. We pndersiand, however, you do not SETes on
certain isstes that am fundamental tothe process of 'buimi;ug._am;urganiz;ed_ govm nment, We'

" propose to discuss the Follivwring issues that ape preventing you from movinig forwerd 4 a rnffied

trike:

¥ g‘;&%ﬁ%ﬁ:ﬁ&% federal stanute (shauld the iribe decide to'adopt a constirution);
- »  should the tibe adopt a congtituticn, whet constifuion will beused: the Dixie or Burey
constitution, contbimetion of both, or ancther, .
« . datermining the censns where membership & first Histed, i.e2, 1216 Sheep Ranch
‘Eancheria census or-ather document; L _ .
“u dessrminicg adershiy 6P tHe e, Le;, Holding s transitions]. éleotion o7 agreeing to
some type of powsr sharing, : _

The genera] conoeil first needs to dﬁteﬁﬂimﬁ'ﬁﬁ&:typﬁ of syvamnment your ttibe will-adopt. Trbes
do not slways adapt constitutions; émpﬁgamamm;dhig@ thie tribe's tradition 6r heive some
sort of power sharing; in &0 open patticighitory iype of wavernment, Nexd: te genoral oqunoil
needs to acres to the census or other Jocamens ot establidhéy the ariging] nierabers of the
Ranchedz. That census shoyldibs the ststiig point foom which the tribedevsions memberebip
oritesiy. The rmmedisie goal iv-determining membeeskip of e tibe: Once merdbership is
establistied and the genera! counsil detetrainesithe formy of gonsminetit, then the Seadership
Issues can b reenlved. : ~ o o .

The Agency witl coardinats theimesting by, setiiug the date, tivae, foration gndoiher

arrangements buf we worild appreciste your sapgestions, date, time, Jocation, &d possible

apends ems, Tha BIA offers the sssistanice of an integeptbent phaerverfiigdinter to Facilitate e

i or mectiings. Bleate respond:to e Sdevky voficertiing vout willinghoss o partcipdte i
. & musting o disouss the tsues if. depth and begiy fhe resdiution process. - :

| W very murh desis thit you'both participate. We inimnd to gondinet afait emd!)pm pibiedss
wiiich Supporters f each Of Fou een participaté and be hsard We will procest with this protess,
‘bowever, even ifane orboth of you dedlines to participaie. -

Please contact Camt Rogers-Diavis, Acting Tribal Ggemtium;ﬂﬁmr, Centrstl Californin deency,
AL E975) 930-3704, 1o work with her on setting vp the mesting. ' '

Siveerely, - .
Trog Birdick
Superitendent:

oo Diregtor, Pacific Region
Regiona) Solicitdr
Dilrector, Butest of Indien Affalrs . .0
Assistart Snlichior, Brench of Tribel Gaverditent. & Alaska
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United States Department of the Interior

ORFICE OF THE SOLICITOR
Washington, D.C. 20240

. IM REFLY REFER TC:
In reply, please addiess to:
Main Interior, Roony 6513

Peter Kaufman, Esq.

Deputy Attorney General .

110 West A Street, Suite 1100 DEC 127008
San Diego, CA 92101

Dear Mr. Kaufman: -

This letter is in response to your telephone inquiry requesting informaticn on the status of
the leadership for the California Valley Miwok Tribe (CVMT). CVMT presents the
Bureau of Indian Affairs (BIA) with # unique situetion. The following summarizes. the
history of the Tribe and the current leadership dispute. S o

C'VMT began as a rancheria set up for'12 individual Indians in 1916. The government
. set aside .92 acres of land on which those twelve individuals could live. In 1933, the sole
adult member of the rancheria voted not to reject the Indian Reorganization Act (RA).
In 1966, the Federal government undertook to terminate the rancheria by, among other
fhings, distributing the assets of the rancheria to the rancheria’s resident:.. Ultimately, the
Federal povernment failed to take the steps necessary to complete terminate of the
Federal relationship with the rancheria and the rancherna continued to exist. There was -
oné resident, Mabel Hodge Dixie. For reasons that are not relevant to your inquiry, the -
government did not convey the property to Ms: Dixie successfully and uitimately held it
in trust for her. When she died, her heirs inherited the 0.92 mere held in trust by the
government, In 1998, Ms. Dixie’s son, Yaldma Dixie, resided on thé rancheria land and
. was its only known member. That same year, Silvia Butley, a distant relative of Mr: |
Dixie, approached Mr. Dixie about adopting her, her two daughters, and her
-granddanghter into the Tribe so that they would be eligible for Indian health and
education benefits. Mr. Dixie adopted Ms. Burley and her family.

Mr. Dixie and Ms, Burlsy became interested.in organizing the tribe formually— that is
establishing a tribal government. In 1999, the two of them approached the BIA for
essistance. At that time, Mr. Dixie acted as the Tribe’s leadet and he heid the title of
“Chairman.” On April 20, 1999, Ms. Burley submitted a purported letter of resignation
from M. Dixie. The next day, Mr. Dixie asserted he never resigned his position and
refused to do so. He claims that Ms. Burley forged his name on the resignation letter.
After Mr. Dixie’s purported resignation, Ms. Burley became leader of the Tribe, having
been elected by herself and one of her daughters, Ms. Burley claimed the title of

! While it is common for people to refer 1 the Indians of a reservation as voting to accept the IRA, the act
applied to 2 reservation wnless a majority of the Indians vated against its application W toin a year, later
extended for another year, See 25 U.S.C. § 478,
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“Chairman.” The BIA accepted her in this position but noted the leadership digpute -
between her and M. Dixie. On March 7, 2000, the BIA wrote in a letter to Ms. Burley
that it would not interfere in the dispute unless the dispute continued w; thout resolution
and the government-to-government relationship between the United States and the Tribe
hecame threatened. If the government-to-government relationship were to become
threatened, the BIA advised, it would advise the Tribe to resolve the dizpute within a
reasonable period of time. K

Ms. Burley and her daughters responded by atternpting to organize the Tribe, Initially,
they sought to organize the government under the provisions of the Indian Reorganization
Act, but the BIA failed to call the requisite election on the proposed col \stitution.

Tn 2002, counsel purporting to represent the California Valley Miwok Tribe and Ms. -
Burley filed suit in the United States District Court for the Eastern District of California

' ¢laimed the United States had breached its trust responsibilities and viclated the
California Rancheria by conveying the less than one acre of Jand to Ms Dixie in 1967

 when the tribe had potentially 250 members. The court dismissed the suit on grounds
that it was filed beyond the six-vear statute of limitations, The Ninth Circuit Court of
Appeals affirmed in an unpublished opinion. See Califorria Valley Miwok Tribev.
United States, Na. 04-16676, 2006 WL 2373434 (9" Cir., Aug. 17, 2006))

_ Ultimately, in 2003, Ms. Burley tried to organize the Tribe under the Tribe’s inherent
sovereign authority without the supervision of the BIA. Ms. Burley susmitted the Tribe’s
constitntion to the BIA for informational purposes. The BIA reviewed the constitution
and determined that it was not valid because Ms. Burley had failed in the process of

" developing and adopting the constitution to include other Indians with legitimate ties to
the Tribe. On March 26, 2004, the BIA informed Ms. Burley that the Tribe remained
unorganized and had no govemment. Because the Tribe had no government, it could not
have & governmental leader. The BIA would not recognize Ms. Burles as Chairman, that
is, the governmental leader of the Tribe. Instead the BIA would deal withheras e
“snokesperson” or “person of authority” for the Tribe for the purposes of awarding
Federal contracts, oo

Meanwhile, Mr. Dixie. continued to assert that he was the hereditary leader of the Tribe
and that he had never resigned his position. In March 2003, a represer tative of the
Assistant Secretary — Indian Affairs decided Mr. Dixie’s appeal of the BIA’s acceptance
of Ms. Burley as tribal Chairman. In the letter dismissing Mr. Dixig’s appeal, the Deputy
Assistant Secretary informed Mr. Dixie that Ms. Burley was not the govemnmental Jeader
of the Tribe. In fact, the letter explained, the Tribe could have no governmental leader
until it had a government developed through an orpanizational process that included the’
. broader tribal community of ather Indians with legitimate ties to the Tiibe.

Thus, the B1A faced a stand-off between Ms. Burley, who insisted the Tribe had
 organized propetly under ber constitution, and Mr. Dixie, who claimet! to be the

hereditary leader of the Tribe. Ms. Burley sued the BIA in Federal district court in the

District of Columbia, claiming that the BIA improperly denied her constitution’s validity.

2
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The district court granted the BIA’s motion to dismiss for failure to state a claim. The
Court of Appeals affimed. See California Valley Miwok Tribe v. Unite! States, 424 F.
Supp: 2d 197 (D.D.C. 2006), gff"d 515 F.3d 1262 (D.C. Cir. 2008) '

© When the district court granted its motion to d:.ismiss, the BIA worked with both Mas.
Burley and Mr. Dixie to assist the Tribe in organizing itself. After initiel efforts by the
BIA to find a fmmually agreeable solution, Ms. Burley chose not to coop erate. The BIA

. decided to initiate the organization process by identifying those persons whe are lineal

descendents of the original twelve Indians for whom the government est ablished the
. rancheria, the single resident who voted in 1935 on the IR A, and the sol: distributee,

. Mabel Hodge Dixie. Ms. Burley appealed the BIA's decision to the Interior Board of
Indian Appeals (IBLA), California Valley Miwok Tribe v. Pacific Regional Director,
Docket No.- IBIA 07-100-A. Under the Departments regulations, decysion of a
Regional Director that has been appealed to IBIA is not final and effective except under

certain clrcumstances, not present here, which effectively stayed the BLA’s effort to assist
the Tribe in organizing ifself: See 25 C.F.R. §2.6(a).

When the BIA is faced with a situation such as this, when it cannot deferrnine who the
legitimate leader of the Tribe is, the BIA must first defer to the Tribe to'resolve the
dispute. See, e.g., Santa ClaraPueblo v. Martinez, 436 1.8. 49, 65 (197 8); Fisher v.
District Court, 434 U.S. 182, 386-89 (1976); Smith v. Babbitt, 100 F,3d 556, 559 (8" Cir.
1996); Wheeler v. Department of the Interior, 811 F.2d 549 (16% Cir. 1087). The
difficulty with C'VMT is that because it has no government, it hasno ge vernmental forum
for resolving the dispute. In similar situations, the BIA would turn to.a tribe’s generel
cotneil, that i, the collective membership of the tribe. Johannes Wanatee v. Acting
Minneapolis Arvea Director, 31 IBIA 93 (1997). But because CVMT has not gven taker
the initial step of determining its membership, & generel council meetiny is not possible,

The only answet is for the BIA to'wait for the Tribe to organize itself, 'The Tribe will be
able to do s once the IBIA decides Ms. Burley’s appeal. The IBIA ha: 2 significant
_workoad but the briefing on Ms. Burley’s appeal was completed esser-ially a year ago
and the D.C. Cixcuit Court opinion of earlier this year has been served s supplemental
authority in the IBIA proceedings so we could expect a decigion at any time, Inthe
meantime, neither the BIA nor any court has authority o resolve the lendership dispute
that is crippling the Tribe, See, Goodface v. Grassrope, 708 F.2d 135 (8% Cir. 1983).

' Thope that this letter provides all the information you need. Should you need additional -
information or have further questions, please contact Jane Smith (202-2.08-5808), the
member of my staff handling this matter. - :

' Sincerely,

= 7

Bdith R. Blackwell
Associate Solicitor, India Affajrs

3
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Washingron, D.C. 20240

I¥ REFLY REFERTO:

. In reply, please add-ess to:
JAN 14 2009 Main Intcr@or_, Eoor16513

. Peter Kanfman, Esq.
Deputy Attormey General
110 West A Street, Suite 1100
San Disgo, CA 92101

Déar M.r Kanfinan:

I write in response to your telephone inguiry concetning the letter of No rember 10, 2008
addressed to Silvie Burley as Chairinan of the California Valley Miwok Tribe (CVMT).
You asked whether the letter reflécts thaf the United States recognizes Ms. Burley as the
governmental leader of the CVMT. . The letter was an administrative ovitsight. The-
Bareau of Indian Education sent the letter to-583 tribes based on a list of tribal leaders
which had not been updated to reflect that the Federal government does not recognize
Ms. Burley as the Chairperson of the CVMT. In fact, because the CVMT is in the midst
. ofa laadcrshlp dispute between Ms. Burley and Yakima Dixie, the United States does not
Tecognize any tnbal EOVErnmment or guvemmental laader of the Tribe.

If you have additional quastmns plcase fosl free to contact Jane Smith (202-208- 5303):
the person on my staff handling this mattar

Edith R. Blackwell:
Agsociate Solicitor, Indian Affatrs
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DECLARATION OF SERVICE
Case Name: California Valley Miwok Tribe v. California Gambling Control Commission
Case No.: 37-2008-00075326-CU-CO-CTL
I declare:

I am employed in the Office of the Attorney General, which is the oflice of a member of the
California State Bar, at which member’s direction this service is made. Iam 18 years of age or
older and not a party to this matter; my business address is 1300 I Struet, Suite 125, P.O. Box
944255, Sacramento, CA 94244-2550).

On September 6, 2011, T served the attached DEFENDANT CALIFORNIA GAMBLING
CONTROL COMMISSION’S OPPOSITION TO PLAINTIFF'S.EX PARTE
APPLICATION AND DECLARATION OF SYLVIA A. CATES IN SUPPORT
THEREOF; REQUEST FOR JUDICIAL NOTICE by:

OVERNIGHT MAIL: by placing a true copy thereof enclosed in a sealed envelope and
causing such envelope to be personally delivered by a Golden State Cvernight courier service to
the office of the addressee listed below:

E-MAIL TRANSMISSION: by causing such document listed above to be served via e-mail
transmission on the parties in this action at the e-mail address listed below:

Robert A. Rosette Manuel Corrales, Ji.

Rosette & Associates 11753 Avenida Siviita

193 Blue Ravine Road, Suite 255 San Diego, CA 92128

Folsom, CA 95630 mannycorrales@ya 100.com
rosette@rosettelaw.com

Terry Singleton Thomas W, Wolfriun

Singleton & Associates 1333 North California Blvd., Suite 150
1950 Fifth Avenue, Suite 200 Walnut Creek, CA 943596

San Diego, CA 92101 twolfrum(@wolfrurrlaw.com

terry(@terrysingleton.corm

Matthew MeConnell

Sheppard, Mullin, Richter & Hampton
12275 El Camino Real, Suite 200

San Diego, CA 92130
mmcconnell(@sheppardmullin.com

I declare under penalty of perjmy under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on September 6, 20 1, at Sacramento,

California.
Linda Thorpe | %MM%%
nature _

Declarant ! Sig

11

Defendant’s Opposition to Plaintiff's Ex Parie Application {37-2008-00075326-CU-CO-CTL)
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27
28

KamMaLa D. HARRIS
Attorney General of California
SYLVIA A. CATES
Senior Assistant Attorngy General
RANDALL A. PINAL
Deputy Attorney General
State Bar No. 192199
SYLVIA A. CATES
Deputy Attorney General
State Bar No. 111408
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 327-5484
Fax: (916)327-2319
E-mail: Sylvia.Catesi@doj.ca gov
Attorneys for Defendant
California Gambling Control Commission

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF.SAN DIEGO
CENTRAL BRANCH

CALIFORNIA VALLEY MIWOK TRIBE, | Case No. 37-2008-)0075326-CU-CO-CTL
Plainiiff, | DEFENDANT CALIFORNIA

GAMBLING CONTROL
V. - | COMMISSION’S NOTICE OF
LODGMENT OF FEDERAL
: AUTHORITIES IN SUPPORT OF
THE CALIFORNIA GAMBLING OPPOSITION TC PLAINTIFF’S EX

CONTROL COMMISSION; and DOES 1 PARTE APPLICATION
THROUGH 50, Inclusive,

Date: September 7, 2011
Defendants. | Time: 2:30 p.m.

Dept: 62

Judge: The Honorable Ronald L. Styn

Trial Date: None Het
Action Filed: January 8, 2008

The Commission hereby submits the following federal authorities relied upon in its

opposition to Plaintiff's ex parte application:

1

Defendant’s Notice of Lodgment of Federal Authorities in Opposition
to Flaintiff's Ex Parte Application (37-2008-00075326-CU-CQ-CTL)
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| 1. Miami Tribe of Oklahoma v. United Stares (D.Kan. July 24, 2008, Civ. A. No. 03-
2 | 2220-DJW) 2008 U1.S. Dist. LEXIS 60365.

LI )

Dated; September 6, 2011 Respectfully Submitted,

KAMALA D). FIAERIS

Attorney General of Califomia
SARA J. DRAKE

Senior Assistant Attorney General
RANDALL A. PINAL

Deputy Attorney General

8 ' : :
Y
; o JHoetle

SyLvid A. CATEs

~J LA W | =

10 . - Deputy Attorney General
: Attorneys for Defendant
11 California Gambling Control Commission

12 | sAz008300115
13 31337960.doc

14
15
16
17
18
19
20
21
22
23
24
25
26
27

28
2

Defendant’s Notice of Lodgment of Federal Authorities in Opposition
to Plaintiff’s Ex Parte Application «37-2008-00075326-CU-CO-CTL)
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MIAMI TRIEE OF QK.LAHOMA, Plaintiff, v. UNITED STATES OF AM ERICA,
el al, Defendants.

Civil Action Case No. 03-2220-DJW

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF KANSAS

2008 U.S. Dist. LEXTS 64365

Tuly 24, 2008, Decided
July 24, 2008, Filed

SUBSEQUENT HISTORY: Injunction denicd by,
Request denied by, Claim dismissed by Miami Tribe of
Okia. v. United States, 2010 U85, Disr. LEXIS 240 (D.
Kan, Jan. 4, 2010)

PRIOR. HISTORY: Miami Tribe of Olda. v. Unlted
States, 2006 U5 Dist. LEXIS 94569 (D. Kan., Dec. 29,
2006)

COUNSEL: [*1] For Miami Tribe of Oklahome,
Plaintiff Kip A. Kubin, LEAD ATTCRNEY, Bottaro,
Morefield & ¥ubin, LC, Kansas City, MQ; Christopher J.
Reedy, Olathe, K5,

For USA, Depatiment of Interior, Secretary, Gail A.
Norton, Burcau of Tndian Affairs, Agsistant Seeretary of
interior, Aurene Martin, Defendants: David D.
Zimmerman, LEAD ATTORNEY, Office of United
Srates Attorney -- kansas Ciry, Kansas City, K&,

JUDCGES: David J. Waxse, United Staies Magistrate
Judpge,

OPINION BY: David J, Waxse

OPINION

MEMORANDUM AND ORDER

This matter comes before the Court on Plaintiff
Miami Tribe's Motion for Tiemand of Defendants'
Response to Count T (doc. 98) and Defendants' Motion
for Order Establishing Case Resolution Pracedure (doc.
100). Miami Tribe requests in its motion that the Court
remnand Defendants’ October 23, 2007 decision, issued by
Defendants pursuant to the Court's previous remand on
Defendants' decision denying Iimes Smith's application

to gift convey one-third of his [/38 interest in the Maria

Christiana Reserve No. 35 1o the Miami Tribe of
Olklahoma. Defendants have filed their motion asking the
Court to issue an order direetin s Miami Tribe to exhaust
the administrative appeal procedures with regard to the
October 23, 2007 decision [*2] before secking review of
that post-remand decision. As explaincd below, Plaintiff
Miami Tribe's Motion for .lemand is denied and
Defendants' Motion  for  Order  Estsblishing  Case
Managerent Resolution Progecure is granted in part and
denied in part. .

I. Background !

1 8ee the Court's pre ious rulings on June 22,
2005(doc. 29), and November 23, 2005 (doe. 37)
for more dermailed bavkpground and historieal
information,

James E. Smith ("Smith"), a member of the Miami
Trobe of Qklahoma ("Miami Tribe™), holds a 3/38
restricted undivided interest :n the Maria Christiana
allotment, Miami No. 35 ("Miemi Reserve), located in
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2008 U.5, Dagt. LEXIS 60365, *2

Miami County, Kansas, In 2001, Smith submitted his
application to the BIA for approval to gift transfer
onc-third of his 3/38 undivided interest to Miami Tribe,
The Bureau of Indian Affeirs ("BIA") demed Smith's
gpplication for gift comveyance on January 10, 2002,

On May 5, 2003, Miami Tribe commenced the
present action in this Court. Miami Tribe's Complaint
asserts three Counts: Count 1 of the Complaint secks
judieial review of the BIA's decision under the
Adminigrative  Procedures Act ("AFA™). # Count II
allepes that Defendants breached their fiduciary and trust
duties to Miami [*3] Tribe. Count III alleges that
Defendants have violated substantive and procedural duc
process and property rights of Miami Tribe. Early in the
case, the partics agreed o bifurcate Count I (APA,
Injunctive Relief, and Vielston of 25 USC § 22746) of
Plaintiff's Complaint from Counts II (Breaches of Trust)
and T (Constitutional Violations) end to proceed first
with Count I, 2

2 SUSC §702
3 See Scheduling Order {doc. 6).

On June 22, 2005, the Court issued its Memorandum
and Order reversing the BIA's January 11, 2002 decision
that denied Smith's applicetion for approval to gift
convey ome-third of his interest in Miami Reserve to
Miami Tribe and instmeted the BIA to forthwith approve
Smith's application.

On July 7, 2005, Defendants filed their Motion for
Reconsideration of the Court's June 22, 2005
Memorandum and Order, requesting that the Court
reconsider its decision and affirm the BIA's denial of
Smith's application. Defendants alternatively requested
the Court remand the matter to the BIA rather than
reversing the BIA's decision with directions to approve
Smith's application. On November 23, 2003, the Court
pranted Defendants’ Motion for Reconsideration as to the
portion of [*4] the Court's Memorandum and Order that
directed the BIA to forthwith approve Smith's application
to transfer onc-third of his 3/38 intercst in Miami Reserve
te Miami Tribe. Upon rcconsideration, the Court
remanded the case back to the BIA for further
proceedings consistent with the Court's June 22, 2005
Memorandum  and  Order,  Specifically, the Court
remanded the matter for the BIA 0 consider the proposed
transfer's long-term impact on further fractionation upon
Miami Reserve,

On May 22, 2006, the Court entered a Memorandum
gnd Osder staying Counts (1 and III  pending
administrative  agency disfmsiiion of the remand
procecdings previously ordered on Count [, -]t further
ordered the partics to fle status raports with the Court ar
120-day intervals advising the Court of the stams of the
BlA's remand proceedings.

In October 2007, the parties filed their Siatus Repors
advising the Court thal the BIA had issued a decision
dated Qctober 23, 2007, which rwotified Mr. Smith that
his application for gift deed wes approved. The letrer
further provided:

Your letter dated s.pril 23, 2007,
provided clarification that you wish to
transfer 1/3 or your undivided interest to
the Tribe with the inter-st to [*5] the
Tribe to remain in  "tost  stams”
Thersfore, the proposed gift conveyance
will be processed as a two -part transaction
consisting of & disposal by your and an
acquisition by the Tribe in rust status, The
disposal portion iz  considered in
accordance with 25 CFR 752.17 and the
acquigition portion will l'e processed in
accordance with 25 CFR 151 upon the
receipt of ap applicaticn for a trust
acquigition from the Tribe In this regard,
by copy of this letter, the Tribe is advised
of the Bureau's findings that consideration
will be given to the a.quisition upon
receipt of the application §i om the Tribe.

In its Status Report, Miami Tribe ndvised the Coort that 1t
objected to the portion of the BIA's October 23, 2007
decision that changed the ™trust status" of the interest
sought to be transferred by Mr, Snith to Miami Tribe, It
requested remand of the BIAz October 23, 2007
Determination Lemer "o concrade that the Miami
Reserve Indian Land, particularly ther interest wansferred
by Staith to the Miami Tribe, unequivocally remains held
in trust by the Unired States of Arierica for the benefit of
the Miami Tribe of QOlklahoma corsistent with the May 3,
1089 Court Order." 4

4 Btatus Report [*Gj of viiami Tribc - Oct. 29,
2007 (doc. 93), p. 3.

The Courl held status confersnees on December 17,
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2007 and January 24, 2008 reparding the parties' dispute
as to the status of the interest in Miami Reserve 1o be
transferrsd by Mr. Smith to Miami Tribe, as set forth in
the Burcay of Indian Affair's Oectober 23, 2007 lciter to
Mr. Smith, The Court set a dzadline for the partics to file
motions if they were nor able to resolve ther dispute by
agresment. Miami Tribe thereafier filed its Motion for
Remand of Defendants' Response o Count I (doc. 98)
and Defendants filed their Motion for Order Establishing
Case Resolution Procedure (doc. 100).

After the parties filed their motions, the Regional
Direclor of the BIA issusd a notice of administrabive
appeal rights on February 6, 2008. Mr. Smith filed 2
notice of administrative appeal to the Interior Board of
Indian Appeals on February 14, 2008. The Interior Board
of Indian Appeals ("IBIA") theresfter issued a
Pre-Docketing Notice on February 21, 2008,

II. Summary of the parties’ positions

In its Motion for Retnand of Defendants' Response to
Count I, Miami Tribe tequesis that the Court remend the
BIA's QOutober 23, 2007 decision and mandate that
Defendants  [*7] recognize the tust stams of Miami
Reserve as ser forth in Judge O'Connor's partition order
cntered in Migwest Inv. Properties v. DeRome, No.
86-2487-0 (D, Kan. May 3, 1989). It further asks that the
Court order Defendants to comply with 25 USC §
2216(d) in processing Mr. Smith's transfer "in trust" to
Miami Tribe. Tt argues that the BIA's October 23, 2007
decision is unreasonsble, arbitrary, capricious, and an
abuse of discretion in that Defendants failed to cxpress
any reason why Mr. Smith's mterest should not be
transfetred to the United States to be held in trust for the
benefit of the Miami Tribe consistent with the 1989

Order partitioning Mismi Reserve and 25 USC § -

2216(d). Miami Tribc further requests that the Courl set a
deadline of no more than gixty days for Defendants to
approve the transfer in trust for the benefil of the Miami
Tribe or otherwise show their determination is supported
by reason and not in violation of the law or the 1989
partition order. It finally requests an award of iis
attorneys fees pursuant 10 28 U.S.C. § 241 2¢d)(1).

Defendants assert two main arguments in their
response 10 Miami Tribe's motion snd in their Motion for
Order Bsmablishing Case [*8] Resoluton Proccdurs,
First, they argue that the Court should require Miami
Tribe to exhanst its administrative remedies on remand
tefare secking judicial review of the BIA's Oclober 23,

2007 decision. This would allow the BIA, through the
administrative appeal process, t address Miami Tribe's
objections to the Regional Dhrector's October 23, 2007 -
decigion and devclop a full administrative record. They
aslk that the Court stay all further action with regard to
Count 1 until the aveilable administrative appeal
procedures have been exhausted,

Second, they arguc that, contrary to Miami Tribe's
¢laim that Mr. Smith's interest in the land is held in trust,
Mr., Smith's property inlerest iy Miami Reserve 10 be
transferred to Miami Tribe i3 held only in restvicted fee
gtame and is not trust property. They ask the Court to
reject Miani Tribe's request thar the Court enter any
instruction that would require them to take Miami
Reserve in trust,

OI. Should the Court require exhaustion of
adininistrative remedies of the agency's post-remand
decision?

Dicfendants request that th: Court require Miami
Tribe to cxhaust the available a:dministrative procedures

. for review of the BIA's October 23, 2007 and ["9]

February 6, 2008 Regional Offic: letters. They argue that
the Court should follow the sgency's regulations, 23
C.F.R § 26(a) and 43 CF.R. § 1.314(a), and assure that
the remand is administratively ox hausted before the Court
attempts to review a decision that federal regulafions
have explicitly deemed non-fin:i | agency action and not
reviewable under the APA. They further arpue that
requiring Miami Tribe to cahaust its available remedics
will allow the agency with ii; expertise review and
addrass the objections of Miamm Tribe and, to the extent
that there may be any crrors 1n the Regional Dircctor's
decigion, correct such ermrors, Additionally, if the Court
respects the mandated administrative review procedure, it
will allow Miami Trbe and tle agency to develop a
complete administrative record on the issue of whether
Mr. Smith's intersst in the Miami Reserve is trust
property or restricted fee property.

Miami Tribc paitts out ther the BIA's October 23,
2007 decision was issusd by the BIA upon remand from
this Court. This is not the first time the partiss have.been
through the administrative process, It ergues that
requiring it to te-circulate through the administrative
process after [*10] a prior remend from the Court gives
Defendants the ability to put in hiami Tribe in an endiess
adminigtrative loop having tc exhaust each agency
decizion. It claims that the purpo ie behind administrative
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cxhavstion {5 to give officials and apencies in the
administrative chain an opportunity to consider the issucs
and claims before submitting the matrer 1o the court. It
further claims that purpose has aircady been satisfied in
this case.

Administrative exhaustion of agency action as
prerequisite to judicial revicw has its grounds in. 3 U.S.C.
§ 704, which applies to Il challenges to agency action
brought under the APA. 3 It provides that:

Agency action made reviewsble by
statute end final agency action for which
there is no other edequate remedy in a
court are subject to judicial review, A
preliminary, procedural, or intermediate
agency action or rmuling not directly
reviewable is subject to review on' the
review of the final ageney action. Exccpt
a5 otherwise expressly required by statute,
agency action otherwise final is final for
the purposes of this section whether or not
thete has been presented or determined an
application for a declaratory order, for any
form of reconsideration, [*11] or, unless
the agency otherwise requires by rule and
provides that the action meanwhile is
inoperative, for an appeal to superior
agency authority. §

$ Darby v. Cisneros, 500 U.S. 137, 154, 113 8.
Cr. 2539, 125 L Bd. 2d 113 (1993),
6 FUSC §704.

Applying § 704, the Supreme Court, in Dardy ».
Cigneros, held that, when the APA applies, appeal 10
"superior agency authority” is & prerequisite to judicial
review only when expressly required by statute or when
an agency rule tequires appeal before review and the
administrative ection is made imoperative pending that
review. 7 Courts are not free to impose an exhaustion
requiremnent as & tule of judicial administration where the
agency action has already become "final" under § J0(c). g
Under Darby, exhaustion of administrative remedies is a
prerequisite to judicial review only if (1) a statute or
regulation explicitly requires en administrative appeal;
and (2) there is a stay of the challenged action during the
administrative raview,

7 Darby, 509 US at 151,
§ Id
9 Id

The Court finds that the two relevant federal
regulations cited by Defendants. 25 C.F.R § 2.6(g) and
43 CFR § 4.3]4¢a), require dministrative appeal to
superior ageney guthotity before review. Under 25 C.F.R.
§ 2.4(e), [*12] the Interior Board of Indign Appeals
("TBIA")}, pursuant to the provisong of 43 C.F.R. Part 4,
Subpart D, decides appeals fron: a decision made by an
Area Director. Finality of BIA (levisions is governcd by
25 C.F.R. & 2.6fa), which provid.s that:

No decision, which al the time of its
rendition is subjeet 10 apneal 0 a superior
guthority in the Depa:tment, shall be
considered final S0 55 to constitute
Departmental action sunject to judicial
review under 5 US.C. 04, unless when
an appeal is filcd, the offwiel 1o whom the
appeal i made detenTines that public
safety, protection of trnst resouwrces, or
other public exipency -equires that the
decision be made effeciive immediately.
10 '

Furthermore, the foderal reguizdon applicable o IBIA
eppenls, 43 C.F.R. § 4.314(a}, provides that:

No decision of an alministrative faw
judge, Indian probate jud:e, or 814 official
that at the time of its rendition is subject to
appeal w the Board, will be considered
final so as to constitwie agency acticn
sibject to judicial review under 5 US.C
704, unless it has been made effective
pending a decision on aspeal by order of
the Board, 1!

10 25 CF.R. §2.6(a).
11 43 CF.R §4.3/4(a) (cmphasis added).

Applying [*13] these rcgulations, the Court finds
that the October 23, 2007 di-cision of the Regional
Director of the BIA is subject t1.appeal to the IBIA and
has oot been made effcchive pending a decision on
appeal. As such, the decision is not yet a final agency
action for purposes of APA revirw under § US.C. § 704,
Although the BIA's decision is t1ade in a remand posture
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from the Court, which retains jurisdiction over the
remand procecdings, this docs not render the regulations
requiring adminisirative exhaustion of agency decisions
inapplicable to the BlA's post-remend decision. The
Court remanded the BIA's original decision denying Mr.
Smith's application to transfer his interest to Miami Tribe.
The BIA has now issued its decision wpon remand
approving Mr. Smith's transfer, Miami Tribe's objcctions
to the BIA's process for Mr, Smith lo dispose his interest
and Miami Tribe to acquirs the inlerest have never been
considersd or reviewed by the IBIA. I would be
premamire for the Court to review Miami Tribe's
previously unheard objections to the BIA's October 23,
2007 decigion without the agency first having the
opportunity to congider those objections and to rule on
them. Moreover, allowing administrative [*14]
exhaustion will further permit the application of agency
cxpertise on this arca, the development of a factual
woord, and provide an opporrunity for possible, if
uniikely, resolulion of the dispute without further
involvernent by the Court,

Asg the Court has determined that Miami Tribe must
adminigtratively exhaust the BIA's Qctober 23, 2007
decision before seeking review of that decision, the Court
need not address Defendants' second argument that the
land interest sought to be transferred by Mr. Smith to
Miami Tribe is only a restricted fee interest and is not
held "in trust."

The Court therefore denies Miami Tribe's Motion for

Remand of Defendants’ Response to Count 1 (doc. 98) as
premature and prants in part and denjes in part
Defendants' Motion for  Order Establishing Case
Resolution Procedure. Mr. 8mith has filed his Notice of
Appeal of the BIA's October 23, 2007 and February 6,
2008 decision letters and the TBIA has issued. its
Pre-Dockering Notice indicating that it has received Mr,
Smith's Notice of Appeal. The administrative appeals
procedures thus have already commenced. To address
Miami Tribe's concerns with further delay associated
with the agency appeals process, the Court [*15] arders
that Defendants issuc a final decizion on Mr. Smith's
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appeal of the BIA's October 23 2007 and February 6,

. 2008 decision letters within ninety (90) days of the date

of this Memorandum and Order, unless Defendants
show pood causc why they cénnot comply with this
deadline, Defendants' request for additional time to Tenaw
their marion for entry of Rule 54+b) judgment on Count I
and motion 1o dismiss counts IT #nd 111 is denied without
prejudice to refiling after Delendants issue s final
decision on Mr. Smith's MNotice of Appeal of the BIA's
Qetober 23, 2007 and Februery 6, 2008 decision letters.

IT IS THEREFORE ORDERED THAT Flaintiff
Miarm Tribe's Moron for Romend of Defendants'
Response to Count T (doc. 98) is denisd as premature, as
set forth herein.

IT IS FURTHER ORDERED THAT Defendants'
Motion for Order Establishing Ca+e Resolution Frocedure
(doe, 100) 15 prented in parl and denicd in part
Defendants shall issue 2 final dscision on Mr. Smith's
appeal of the BIA's October 23, 2007 and February 6,
2008 decisipn letters within nine:y (20) days of the date
of this Memorandum and Orler, uniess Defendants
show good canse why they cannot comply with this
deadline.

IT IS FURTHER ORDERED [¥16] THAT
Defendants’ request for additions] time to renew their
motion for entry of Rule 54(b) judgment on Count T and
motion 1o dismiss counts IT and III i5 denied without
prejudice to refiling afrer Derendants issue & final
decision on Mr. Smith's Notice . f Appeal of the BIA's
October 23, 2007 and Fabruary 6, 2008 decision letters,

IT IS S0 ORDERED.

Dated at Kansas City, Eansus on this 24th day of
July, 2008,

/8! David ], Waxse
David I. Wayxse

United States Magistrate Judge
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