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Manuel Corrales, Jr., SBN 117647 
Attorney at Law 
11753 Avenida Sivrita 
San Diego, CA 92128 
Phone:  (858) 521-0634 
Fax:  (858) 521-0633 
 
Attorney for Plaintiff 
 CALIFORNIA VALLEY MIWOK TRIBE 

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

CALIFORNIA VALLEY MIWOK TRIBE, 
 
  Plaintiff, 
 
 v. 
 
THE CALIFORNIA GAMBLING 
CONTROL COMMISSION; and DOES 
1 THROUGH 50, Inclusive, 
 
  Defendants. 
 

Case No. 08 CV 0120 BEN AJB 
 

PLAINTIFF’S OPPOSITION TO 
DEFENDANT’S MOTION FOR CHANGE 
OF VENUE TO THE EASTERN 
DISTRICT OF CALIFORNIA, 
SACRAMENTO DIVISION  
 

DATE:  March 10, 2008 
TIME:   10:30 A.M. 
COURTROOM:  3 
LOCATION:  940 Front Street 
                     San Diego, A 92101 
JUDGE:   Hon. Roger J. Benitez 
 
 
 

 
 Plaintiff California Valley Miwok Tribe (“Miwok Tribe” or Plaintiff) submits the 

following memorandum of points and authorities in opposition to Defendant California 

Gambling Control Commission’s (“the Commission”) Motion for Change of Venue to the 

Eastern District of California, Sacramento Division. 

I. 

INTRODUCTION

 The Commission concedes that venue was proper here in San Diego County.  

(Defendant’s Points and Authorities, pg. 2 lines 2-3.)  However, since there is no subject 

matter jurisdiction, the Commission’s motion will be moot. 

 The Compact does not require or “establish” that this dispute be venued in 
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Sacramento County.  In fact, State law specifically permits it to be venued here in San 

Diego County. 

II. 

ARGUMENT

A. THIS CASE IS NOT SUBJECT TO DISCRETIONARY 
 “CONVENIENCE” TRANSFER UNDER 28 USC § 1404(a) 

 
 
 Transfer under 28 USC § 1404(a) “for the convenience of parties, witnesses and in 

the interest of justice” is discretionary.  However, before the court can even exercise any 

discretion to transfer, it must be shown that the proposed transferee court is one in which 

the action could have been commenced originally, i.e., one “where it might have been 

brought.”  28 USC § 1404(a).  This has been interpreted to mean that: (1) the proposed 

transferee court would have had subject matter jurisdiction; (2) defendants would have 

been subject to personal jurisdiction; and (3) venue would have been proper, Hoffman v. 

Balski (1960) 363 U.S. 335, 343-344, 80 S.Ct. 1084, 1089-1090. 

 Based upon these facts, transfer to Sacramento would be improper.  As shown in 

Plaintiff’s Motion to Remand, there is no federal question jurisdiction and thus the case 

could not have been commenced in the Eastern District of California, Sacramento, to 

begin with.  The dispute involves only the Commission’s duty to disburse RSTF under 

state law, and a declaratory relief action to determine that duty.  The suit does not ask the 

Court to make any determination as to whether the Miwok Tribe is a “federally recognized 

government.”  Instead, the Plaintiff’s suit simply asks the Court to determine what the 

Commission’s duties and responsibilities are as to the RSTF money, based upon 

undisputed fact, including the fact that the Miwok Tribe is “unorganized” and yet the 

Bureau of Indian Affairs (“BIA”) still recognizes Sylvia Burley as an official representative 

of the Miwok Tribe, albeit “unorganized”.  If those facts are true, then Plaintiff contends 

that the Commission has a duty to continue making RSTF payments, in the same manner 

as it has done in the past.  Accordingly, no federal question jurisdiction is implicated, and 

the case therefore could never have been brought in the U.S. District Court in 
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Sacramento, or any other federal district court. 

 As a result, the issue of convenience of the “witnesses” or “parties” never comes 

into play and is thus irrelevant. 

 Because there is no subject matter jurisdiction, the Commission’s Motion to 

Transfer should be denied on this reason alone. 

B. THE COMPACT DOES NOT “ESTABLISH A PREFERENCE” 
 FOR ADJUDICATING PLAINTIFF’S CLAIMS IN SACRAMENTO 

 
 
 Inexplicably, the Commission repeatedly misquotes the Compact, falsely saying in 

its moving papers that the Compact ‘states a preference that this action should be 

brought in the jurisdiction in which the Plaintiff resides.”  (Defendant’s Motion, pg. 2, lines 

6-8.)  It cites Section 11.2.1(c.) of the Compact and represents the Court that it: 

. . . plainly establish[es] a preference that a breach of 
compact action such as this be tried in the district in 
which the tribe alleging a breach is located.  
(Emphasis added.) 
 
 

(Defendant’s Points and Authorities, pg. 3, lines 7-9); (see also Defendant’s Points and 

Authorities, pg. 3, line 1, and lines 20-21).  These state in relevant part as follows: 

Either party may bring an action in federal court . . . 
for a declaration that the other party has materially 
breached this Compact . . . In the event a federal 
court determines that it lacks jurisdiction over such an 
action, the action may be brought in the superior court 
for the county in which the Tribe’s Gaming Facility is 
located . . . (Emphasis added.) 
 

(Compact, pg. 40, Section 11.2.1(c)).  First of all, this section of the Compact does not 

state that Plaintiff’s suit must be brought in the district where the tribe is located.  

Secondly, and most importantly, the language of this Section clearly and unequivocably 

applies only to the State as Compact  Tribes, not non-Compact  Tribes.  Plaintiff is not a 

party to the Compact, and therefore this section does not apply to it.  Non-Compact 

Tribes by their very definition are Tribes, like Plaintiff, who do not have any gaming 

facilities, or who operate fewer than 350 devices.  Section 4.3.2.1(b).3.2(a)(i).  That is why 

the RSTF was set up.  The Compact Tribes who generate money from their respective 
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gaming facilities (casinos) pay into the RSTF, so that Non-Compact Tribes, like Plaintiff, 

can share in profits.  But the Non-Compact Tribes are not parties to the Compact, and 

because many of them, like Plaintiff, have no gaming facilities, the phrase “action may be 

brought in the superior court for the county in which the Tribes’ Gaming Facility is located” 

cannot and does not apply to them. (see pg. 2, para 6 of the complaint.)  Thus, the 

Commission’s statement that the Compact (plainly” establishes that Plaintiff’s suit must be 

brought in Sacramento County, because that is where Plaintiff’s “gaming facility is 

located”, is misleading and false.  Plaintiff has no gaming facility.  (Complaint, pg. 2, para 

6.)  Section 11.2.1(c) does not apply to Plaintiff, a Non-Compact Tribe with no gaming 

facility. 

C. IF THIS CASE IS REMANDED, THE COMMISSION’S 
 MOTION FOR CHANGE OF VENUE WILL BE MOOT 

 
 
 Obviously, should this Court grant Plaintiff’s Motion for Remand, the Commission’s 

Motion to Transfer to Sacramento will be moot.  It is for this reason that Plaintiff requests 

the Court first decide the remand motion. 

D. THE COMMISSION HAS FAILED TO MEET ITS 
 BURDEN OF SHOWING FACTS SUPPORTING 
 IT’S MOTION 

 
 A 28 USC § 1404(a) motion for “convenience” transfer must be supported by a 

declaration, or affidavit establishing admissible facts pertaining to the residence of the 

parties, the location of witnesses, physical evidence, etc.  Conclusory declarations are not 

sufficient.  Stop-A-Flat Corp. v. Electra Start of Michigan, Inc. (ED PA 1981) 507 F.Supp. 

647, 652.  The Commission’s motion is devoid of any such admissible evidence, and no 

declaration has been attached, as is required. 

 On this basis alone, the motion should be denied.  Heller Fin’l, Inc., v. Midwhey 

Powder Co. (7th Cir. 1989) 883 F.2d 1286, 1293. 

/// 

/// 

/// 
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III. 

CONCLUSION 

 For the foregoing reasons, the Commission’s Motion for Change of Venue under 

28 USC § 1404(a) should be denied, or otherwise determined to be moot. 

 
DATED:  February 22, 2008    s/ Manuel Corrales, Jr.                       

Manuel Corrales, Jr. 
      Attorney for Plaintiff 
      The California Valley Miwok Tribe   
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CERTIFICATE OF SERVICE 
 
 
 
Case Name:    California Valley Miwok Tribe v. California Gambling Control 
                         Commission                                      
 
Court:  United States District Court, Southern District 

Case No. 08-CV-0120 BEN AJB 
 
 
 
I Declare:  On February 22, 2008, I filed via e-mail the following documents: 
 

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION FOR CHANGE OF 
VENUE TO THE EASTERN DISTRICT OF CALIFORNIA, SACRAMENTO 
DIVISION 

 
ELECTRONIC MAIL NOTICE LIST 
I have caused the above-mentioned document(*s) to be electronically served on the 
following person(s) who are currently on the list to receive e-mail notices for this case: 
 
  Peter.Kaufman@doj.ca.gov
 
 
 
MANUAL NOTICE LIST 
The following are those who are not on the list to receive e-mail notices for this case (who 
therefore require manual noticing): 
 
  NONE 
 
I declare under penalty of perjury under the laws of the State of California and the United 
States of America that the foregoing is true and correct, and that this declaration was 
executed on February 22, 2008, at San Diego, California. 
 
 
      MANUEL CORRALES, JR.   s/ Manuel Corrales, Jr.     

___                                                               __________________________                 
              Declarant      Signature 
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EDMUND G. BROWN JR.
Attorney General of the State of California
ROBERT L. MUKAI
Senior Assistant Attorney General
SARA J. DRAKE
Supervising Deputy Attorney General
RANDALL PINAL
Deputy Attorney General
PETER H. KAUFMAN, State Bar No. 52038
Deputy Attorney General

110 West A Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone:  (619) 645-2020
Fax:  (619) 645-2012
Email:  peter.kaufman@doj.ca.gov

Attorneys for the California Gambling Control
Commission

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF CALIFORNIA

CALIFORNIA VALLEY MIWOK TRIBE,

Plaintiff,

v.

THE CALIFORNIA GAMBLING CONTROL
COMMISSION; and DOES 1 THROUGH 50,
Inclusive,

Defendants.

No. 08 CV 0120 BEN AJB

DEFENDANT CALIFORNIA
GAMBLING CONTROL
COMMISSION’S OPPOSITION TO
MOTION FOR REMAND

Hearing:                March 10, 2008
Time:                    10:30 a.m.
Courtroom: 3
Judge: The Honorable

Roger J. Benitez

INTRODUCTION

This suit seeks an order compelling Defendant California Gambling Control Commission

(“Commission”) to pay more than three million dollars from the Revenue Sharing Trust Fund 

(“RSTF”) in the California treasury to an individual claiming to represent the California Valley

Miwok Tribe (“Miwok”).  The Commission removed this suit from the California courts because

any judicially enforceable duty the Commission might have to make an RSTF distribution to the

Plaintiff is governed by the terms of the tribal-state class III gaming compacts (“Compact”)
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attached as Exhibit A to the Complaint that were negotiated and executed by the State of

California and 61 federally-recognized California Indian tribes pursuant to the provisions of the

Indian Gaming Regulatory Act, 25 U.S.C. § 2701 et seq. (“IGRA”).  The Ninth Circuit ruled in

Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050 (9th Cir. 1997), that IGRA “confers

jurisdiction on federal courts to enforce Tribal-State compacts and the agreements contained

therein.”  Id. at 1056.  Thus, because any Commission obligation to distribute money to the

Miwok is governed by the Compact, this Court has subject matter jurisdiction over this suit

under 28 U.S.C. § 1331 pursuant to the Ninth Circuit’s decision in Cabazon.

Further, as disclosed by the Complaint itself, this case presents the contested issue over who

may act on behalf of the Miwok.  The Complaint affirmatively alleges that there is an ongoing

leadership dispute within the Miwok. (Compl. at ¶ 15.)  Moreover, the federal government has

taken the position that because it does not recognize any Miwok constitution or government, no

one is authorized to represent or act on behalf of the Miwok.  A determination regarding who, if

anyone, is entitled to represent the Miwok is an essential prerequisite to a decision in this case. 

Tribal status is governed by federal law.  Thus, this Court has subject matter jurisdiction because

an essential prerequisite to the grant of the requested relief involves resolution of an issue of

federal law.

Plaintiff’s remand motion argues, however, that after the post-removal dismissal of the

Complaint’s breach of Compact claim (Third Claim for Relief), relief is not sought under the

terms of the Compact but rather under the terms of the declaratory and injunctive relief

provisions of California law, (Cal. Civ. Proc. Code §§ 326 and 1060) as well as California

Government Code § 12012.75.  Federal court jurisdiction, however, is based on the complaint at

the time of removal, not as subsequently amended.  Libhart v. Santa Monica Dairy Co., 592 F.2d

1062, 1065 (9th Cir. 1979).  Moreover, even if that were not the case, the Complaint, on its face, 

makes clear that any right to obtain the requested relief stems not from independent provisions of

California law but rather from State statutes that were enacted for the sole purpose of

implementing the provisions of a tribal-state class III gaming compact over which federal courts

have subject matter jurisdiction.
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As the United States Supreme Court has repeatedly ruled, a case arises under federal law for

purposes of removal jurisdiction where “the vindication of a right under state law necessarily

turn[s] on” an interpretation of federal law (Grable & Sons Metal Products, Inc. v. Darue

Engineering & Manufacturing, 545 U.S. 308 (2005); Franchise Tax Board of the State of

California v. Construction Laborers Vacation Trust for Southern California, 463 U.S. 1, 9

(1983)) or an agreement that involves a significant federal interest (Merrell Dow

Pharmaceuticals Inc. v. Thompson, 478 U.S. 804, 814 n.12 (1986); Cabazon Band of Mission

Indians v. Wilson, supra, 124 F.3d at 1056).  In this case, despite the fact that the suit seeks relief

under State law, the right to that relief (a) arises solely under a contract over which federal courts

have jurisdiction; and (b) requires resolution of an issue of federal law—the status of the Miwok

and the capacity of anyone to sue on its behalf.  Thus, this Court has removal jurisdiction over

the Complaint.

Finally, prior State court proceedings between the parties involving the RSTF do not, as

Plaintiff suggests, compel the conclusion that this case should be resolved in State court or that

the State has a greater interest in the subject matter of this suit.  To the contrary, those cases

which were dismissed for lack of State court jurisdiction demonstrate that federal interests

predominate and require federal court adjudication.

ARGUMENT

I.

UNDER CABAZON, THIS COURT HAS SUBJECT MATTER JURISDICTION
OVER ANY SUIT SEEKING TO ENFORCE THE TERMS OF A TRIBAL-
STATE CLASS III GAMING COMPACT OR TO ENFORCE AN
OBLIGATION THAT ORIGINATES IN A COMPACT

In Cabazon Band of Mission Indians v. Wilson, supra, 124 F.3d 1050, the Ninth Circuit

ruled that federal courts have subject matter jurisdiction over suits seeking enforcement of the

terms of tribal-state class III gaming compacts, as well as obligations that originate on the basis

of a compact.  Id. at 1056.  In reaching this conclusion, the court reasoned as follows in citing

the United States Supreme Court’s decision in Merrell Dow Pharmaceuticals Inc. v. Thompson,

supra, 478 U.S. at 814 n.12:
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[T]he Supreme Court recognized that “[s]everal commentators have suggested that our
§ 1331 decisions can best be understood as an evaluation of the nature of the federal interest
at stake.”  The Court noted “the importance of the federal issue in federal-question
jurisdiction”.  The district court recognized the federal interest at stake here and the
importance of the enforcement of Tribal-State compacts in the federal courts:

It would be extraordinary were the statute to provide jurisdiction to
entertain a suit to force the State to negotiate a compact yet provide no
avenue of relief were the State to defy or repudiate that very compact. 
Such a gap in jurisdiction would reduce the elaborate structure of IGRA
to a virtual nullity since a state could agree to anything knowing that it
was free to ignore the compact once entered into.  IGRA is not so
vacuous. 

[Citation to district court order, omitted.]  We agree that Congress, in passing IGRA, did
not create a mechanism whereby states can make empty promises to Indian tribes during
good-faith negotiations of Tribal-State compacts, knowing that they may repudiate them
with immunity whenever it serves their purpose.  IGRA necessarily confers jurisdiction
onto federal courts to enforce Tribal-State compacts and the agreements contained therein.

Our conclusion is bolstered by IGRA’s express authorization of a compact to provide
remedies for breach of contract.  25 U.S.C. § 2710(d)(3)(C)(v).  This provision invites the
tribe and the state to waive their respective immunities and consent to suit in federal court. 
By envisioning the enforcement of a compact and any contractual obligations assumed
pursuant to a compact in federal court, IGRA necessarily confers jurisdiction to the federal
courts.

Id.  

A. Cabazon Is Applicable to Any Tribal-State Compact Entered Into Pursuant to 
IGRA not Just the Compact at Issue in That Case

Plaintiff attempts to distinguish the holding in Cabazon by arguing that it is limited to

tribal-State compacts entered into prior to 1999 (Pl.’s Mem. in Supp. of Mot. Remand (“Mem.”)

at 5) and that “[n]owhere in the [Compact] is there any mandate that the present dispute, or any

dispute, be determined in a federal court.”  (Id.)

The holding in Cabazon is not limited to the specific compact at issue in that case and, in

fact, this Court in Rincon Band of Mission Indians v. Schwarzenegger, No. CV-04-01151 TJW,

found, in ruling upon issues involving the Compact, that 25 U.S.C. § 2710(d)(7)(A)(ii) “confers

federal court jurisdiction over disputes arising between two parties to a specific gaming

Compact.”  (Order Granting Defs.’ Mot. to Dismiss, at 9, Sept. 21, 2004), attached hereto as Ex.

A.)

B. The Compact Does not Provide the Parties With a Choice of Forums

Further, contrary to Plaintiff’s contention, the Compact does not provide the parties with a
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choice of forums.  In this regard, the Compact provides, in section 11.2.1, subdivision (c) that if

a party seeks a declaration that the Compact has been “materially breached,” it is to bring that

action in federal court. (Compl., Ex. A. at 40 “ [e]ither party may bring an action in federal court

. . . for a declaration that the other party has materially breached this Compact.”)  This section

further provides that, it is only if the “federal court determines that it lacks jurisdiction over such

an action” that the action may be brought in State court.  (Id.)  Under Cabazon and this Court’s

decision in Rincon, however, federal courts have jurisdiction over breach of compact suits. 

Thus, there is no basis for State court jurisdiction.  While section 9.4 of the Compact provides a

waiver of sovereign immunity for actions brought in federal or State court, that section must be

understood in light of the specific provisions for a declaratory relief action for breach of

Compact set forth in section 11.2.1 subdivision (c), which provides that breach of Compact suits

are to be filed in federal court unless that court were to determine it lacked subject matter

jurisdiction.

II.

WHERE THE VINDICATION OF A RIGHT UNDER STATE LAW
NECESSARILY TURNS ON AN INTERPRETATION OF FEDERAL LAW OR
AN OBLIGATION CREATED BY FEDERAL LAW AND ADJUDICATION
DOES NOT THREATEN TO UPSET A CONGRESSIONALLY APPROVED
BALANCE OF FEDERAL AND STATE JUDICIAL RESPONSIBILITIES,
DISTRICT COURTS HAVE JURISDICTION PURSUANT TO 28 U.S.C. § 1331

Plaintiff’s motion for remand to State court is premised on the notion that simply because

the Complaint (after Plaintiff’s post-removal dismissal of a claim for relief based on breach of

the Compact) only alleges a violation of a State statute and seeks relief pursuant to provisions of

California law, this case does not arise under the laws of the United States.  (Mem. at 3.) 

Federal court jurisdiction, however, is based on the complaint at the time of removal—not

as subsequently amended.  Libhart v. Santa Monica Dairy Co., 592 F.2d 1062, 1065 (9th Cir.

1979).  At the time it was removed, the Complaint alleged a breach of the Compact.  Thus, the

Court has jurisdiction on that basis alone.

In addition, however, even though a complaint alleges only state law violations and seeks

relief under a state statute, it may nonetheless “arise under the laws of the United States” for

Case 3:08-cv-00120-BEN-AJB     Document 12      Filed 02/25/2008     Page 5 of 25



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case No. 08 CV 0120 BEN AJB
6

purposes of federal district court subject matter jurisdiction “if vindication of a right under state

law necessarily turned on some construction of federal law.”  Grable & Sons Metal Products,

Inc. v. Darue Engineering & Mfg., supra, 545 U.S. 308; Franchise Tax Board of the State of

California v. Construction Laborers Vacation Trust for Southern California, supra, 463 U.S. 1;

Smith v. Kansas City Title & Trust Co., 255 U.S. 180 (1921); Hopkins v. Walker, 244 U.S. 486

(1917).  As the Supreme Court held in Grable:

[F]ederal question jurisdiction will lie over state-law claims that implicate
significant federal issues. [Citation omitted.]  The doctrine captures the
commonsense notion that a federal court ought to be able to hear claims
recognized under state law that nonetheless turn on substantial questions of
federal law, and thus justify resort to the experience, solicitude, and hope of
uniformity that a federal forum offers on federal issues [citation omitted].

Grable & Sons Metal Products, Inc. v. Darue Engineering & Mfg., supra, 545 U.S. at 312.  To

qualify under this basis for federal question jurisdiction, the Grable Court explained that a case

must meet specific standards.  First, “federal jurisdiction demands not only a contested federal

issue, but a substantial one, indicating a serious federal interest in claiming the advantages

thought to be inherent in a federal forum.”  Id. at 313.  Second, even if a question is contested

and substantial, the assumption of federal court jurisdiction must be “consistent with

congressional judgment about the sound division of labor between state and federal courts

governing the application of § 1331.”  Id. at 313-14.  At issue in this inquiry is whether the

acceptance of federal question jurisdiction will herald “a potentially enormous shift of

traditionally state cases into federal courts.”  Id. at 319.  

This case easily meets the Grable standards.  First, Plaintiff’s right to relief depends upon

an interpretation of an obligation created by federal law (a tribal-state class III gaming compact

that is the centerpiece of IGRA’s class III gaming process).  In order to grant relief, the Court

must determine whether, under the Compact, a Non-Compact Tribe has the right to judicially

enforce the Compact’s provisions.  Further, the Court must determine whether—even if the

Miwok were entitled to judicial enforcement of the Compact’s provisions—federal law permits

Plaintiff to act on the Miwok’s behalf.  Both questions are contested in this case and both are

essential to the resolution of this suit.
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Second, judicial resolution of a complaint such as this does not threaten to upset a

congressionally approved balance of federal and state judicial responsibilities.  The Ninth Circuit

has already found that Congress intended for federal courts to have subject matter jurisdiction

over tribal-state compact disputes.  Cabazon Band of Mission Indians v. Wilson, supra, 124 F.3d

at 1056.  

Moreover, the State statute at issue, California Government Code § 12012.75 was enacted

in the same legislation in which the Compact was ratified (Cal. Stats. 1999, Ch.874, § 2, A.B.

No. 1385).  Thus, the statute upon which Plaintiff relies has no independent State law existence,

but rather has as its sole purpose implementation of the State’s duties and responsibilities under

the Compact.  In this regard, Government Code § 12012.75 fulfills the State’s Compact

obligation to establish a fund (the RSTF) in the State Treasury, as called for in Compact section

4.3.2(a)(ii) (Compl., Ex. A, at 22), out of which the Commission is to make payments to eligible

tribes.  Further, this section specifically states that the RSTF has been created “for the purpose of

making distributions to non-compact tribes, in accordance with distribution plans specified in

tribal-state gaming compacts.”  Cal. Gov’t Code § 12012.75.  Thus, California Government

Code § 12102.75 creates no new obligation on the part of the State, but rather only provides a

mechanism for carrying out the State’s Compact obligations.  As a result, because there is no

distinction between the State’s obligation under California Government Code § 12012.75 and its

obligation under the Compact, a suit under section 12012.75 is the same as a suit under the

Compact and this Court has jurisdiction over an action brought pursuant to section 12012.75 for

the same reason it has jurisdiction over a suit brought under the Compact—because the

obligation has its genesis in a federal law, IGRA.

Finally, the California courts have already found they lack jurisdiction to rule on the issues

in this case.  Thus, the assumption of federal court jurisdiction in this instance will not create a

conflict with the California judiciary.  The issue of the distribution of RSTF payments to the

Miwok was the subject of State court litigation in two separate instances and in both cases the

California court dismissed the complaint for want of jurisdiction.  The first action was initiated

by Yakima Dixie, who claims to be the Miwok’s hereditary chieftan and the person the federal
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government should recognize as the individual authorized to act on behalf of the Miwok.  In that

action, Mr. Dixie sought an injunction barring the Commission from making RSTF payments to

Silvia Burley, pending the federal government’s resolution of the Miwok leadership dispute. 

The California Superior Court for Sacramento County ruled that it had no jurisdiction over a

tribal leadership dispute because such jurisdiction resided in the federal government.  (See, the

court’s minute order and January 7, 2005, dismissal order attached as Exhibit 1 to the

Commission’s Req. for Jud. Not. in Supp. of Opp. to Mot. for Remand filed concurrently

herewith.)

In the second action, the Commission brought an interpleader action seeking a declaration

as to whom it was obligated to make RSTF distributions under the Compact.  Ms. Burley filed a

demurrer to the complaint on the ground that the State court lacked subject matter jurisdiction

because it would require a determination by the court as to which person—Ms. Burley or Mr.

Dixie—was authorized to act on behalf of the Miwok.  The court accepted Ms. Burley’s

argument and ruled that:

it is an inescapable conclusion that the relief sought by the Commission would
compel the Court to determine which individual, or individuals, constitute the
lawful governmental representatives of [sic] Tribe, if at all.  That determination,
based upon the Commission’s “practice,” requires the federal government to
“recognize” a government of the Tribe.  This Court has no jurisdiction to make
either determination.  Instead, those decisions lie entirely within the exclusive
jurisdiction of the BIA, the federal government, or the federal courts.

(See, the court’s  June 16, 2006, minute order, item 14 and Aug. 1, 2006, judgment of dismissal

attached as Exhibit 2 to the Commission’s Req. for Jud. Not. in Supp. of Opp. to Mot. for

Remand, filed concurrently herewith.)

CONCLUSION

On the basis of the foregoing, the Commission respectfully requests that this Court deny

Plaintiff’s motion for remand to the California Superior Court for the County of San Diego on

the grounds that the Court has federal question jurisdiction over this action because it requires an

interpretation of a Compact over which the Court has subject matter jurisdiction pursuant to

Cabazon Band of Mission Indians v. Wilson, supra, 124 F.3d at 1056, and because a necessary

prerequisite to an award of relief will require a determination under federal law of Plaintiff’s
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capacity to sue on behalf of the Miwok.  The Court’s exercise of jurisdiction over this case is

consistent with Congress’ determination of the proper allocation of judicial responsibilities

between the state and federal courts in that Congress intended that the federal courts adjudicate

disputes involving tribal-state class III compacts and is also appropriate under the Compact

because California courts have twice ruled that they lack jurisdiction over the issues at the heart

of this proceeding.

Dated:  February 25, 2008

Respectfully submitted,

EDMUND G. BROWN JR.
Attorney General of the State of California
ROBERT L. MUKAI
Senior Assistant Attorney General
SARA J. DRAKE
Supervising Deputy Attorney General

/s/ Peter H. Kaufman
PETER H. KAUFMAN
Deputy Attorney General
Attorneys for the California Gambling Control Commission

bobsara edited miwok opp to remand.wpd

SA2008300115
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EDMUND G. BROWN JR.
Attorney General of the State of California
ROBERT L. MUKAI
Senior Assistant Attorney General
SARA J. DRAKE
Supervising Deputy Attorney General
RANDALL PINAL
Deputy Attorney General
PETER H. KAUFMAN, State Bar No. 52038
Deputy Attorney General

110 West A Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone:  (619) 645-2020
Fax:  (619) 645-2012
Email:  peter.kaufman@doj.ca.gov

Attorneys for the California Gambling Control
Commission

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF CALIFORNIA

CALIFORNIA VALLEY MIWOK TRIBE,

Plaintiff,

v.

THE CALIFORNIA GAMBLING CONTROL
COMMISSION; and DOES 1 THROUGH 50,
Inclusive,

Defendants.

CASE NO. 08 CV 0120 BEN AJB

DECLARATION OF PETER H.
KAUFMAN IN SUPPORT OF
REQUEST FOR JUDICIAL
NOTICE

Hearing:                March 10, 2008
Time:                    10:30 a.m.
Courtroom: 3
Judge: The Honorable

Roger J. Benitez

I, Peter H. Kaufman declare as follows:

1.  I am a Deputy Attorney General in the California Department of Justice and one of the

attorneys assigned to represent Defendant California Gambling Control Commission in the

above entitled matter.

2.  In the course of my representation of the Commission, I requested that the Department’s

files in Yakima Dixie v. State of California, California Gambling Control Commission, Case No. 

04AS04205 in the California Superior Court for the County of Sacramento and California
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Gambling Control Commission vs. Sylvia Burley, Case No. 05AS05385 in the California

Superior Court for the County of Sacramento be provided to me.

3. I received the requested files.  Included in the files I received were:

a. A Notice of Entry of Order Re: Dismissal, dated January 24, 2005, and the minute

order upon which the dismissal of that action was based.  These documents are

attached hereto and incorporated by reference herein as Exhibit 1; and 

b. A Judgment of Dismissal, filed August 1, 2006, signed by the Honorable  Loren E.

McMaster, and the minute orders upon which that judgment was based, specifically,

Items 13, 14 and 15 on the court’s June 16, 2006, 2:00 p.m. calendar.   These

documents are attached hereto and incorporated by reference herein as Exhibit 2. 

I declare under penalty of perjury that the foregoing is true and correct in all respects and

that if called as a witness in the above entitled matter, I could and would competently testify

thereto.

Executed this 22nd day of February, 2008 in San Diego, California.

/s/Peter H. Kaufman
PETER H. KAUFMAN, Declarant
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EDMUND G. BROWN JR.
Attorney General of the State of California
ROBERT L. MUKAI
Senior Assistant Attorney General
SARA J. DRAKE
Supervising Deputy Attorney General
RANDALL PINAL
Deputy Attorney General
PETER H. KAUFMAN, State Bar No. 52038
Deputy Attorney General

110 West A Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone:  (619) 645-2020
Fax:  (619) 645-2012
Email:  peter.kaufman@doj.ca.gov

Attorneys for Defendant California Gambling Control
Commission

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF CALIFORNIA

CALIFORNIA VALLEY MIWOK TRIBE,

Plaintiff,

v.

THE CALIFORNIA GAMBLING CONTROL
COMMISSION; and DOES 1 THROUGH 50,
Inclusive,

Defendants.

NO. 08-CV-0120 BEN AJB

REQUEST FOR JUDICIAL
NOTICE IN SUPPORT OF
DEFENDANT CALIFORNIA
GAMBLING CONTROL
COMMISSION’S  OPPOSITION
TO MOTION FOR REMAND

Hearing:      March 10, 2008
Time:          10:30 a.m.
Courtroom:  3
Judge:          The Hon. Roger T. Benitez

Defendant California Gambling Control Commission (“Commission”) hereby

respectfully requests that the Court take judicial notice of the following documents which are

contained in the records and files of the California Department of Justice:

1. A true and correct copy of a Notice of Entry of Order Re: Dismissal, dated January 24,

2005, in the Superior Court of the State of California for the County of Sacramento in Case No.

04AS04205, entitled Yakima Dixie v. State of California, California Gambling Control
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Commission and the minute order upon which the dismissal of that action was based.  These

documents are attached hereto and incorporated by reference herein as Exhibit 1.

2. A true and correct copy of a Judgment of Dismissal, filed  August 1, 2006, and signed

by the Honorable  Loren E. McMaster, Judge of the Superior Court,  in the Superior Court of the

State of California for the County of Sacramento, in Case No. 05AS05385, entitled California

Gambling Control Commission vs. Sylvia Burley, and a true and correct copy the minute orders

upon which that judgment was based, specifically, Items 13, 14 and 15 on the court’s June 16,

2006, 2:00 p.m. calendar.   These documents are attached hereto and incorporated by reference

herein as Exhibit 2.

This request is based upon the Declaration of Peter H. Kaufman filed concurrently herewith

and  Federal Rule of Evidence 201(b)(2) in that the records and files of a public agency such as

the California Department of Justice as well as the orders of a court of competent jurisdiction

constitute facts that are capable of accurate and ready determination by resort to sources whose

accuracy cannot reasonably be questioned.  See,  Santos v. County of Los Angeles Department of

Children and Family Services,  299 F. Supp. 2d 1070 (C.D. Cal. 2004); records in a state court

case file; Tan v. University of CA San Francisco, Slip Copy, 2007 WL 963222, fn. 1 (N.D. Cal.);

records maintained by a public agency.

Dated:  February 25, 2008           

Respectfully submitted,

EDMUND G. BROWN JR.
Attorney General of the State of California
ROBERT L. MUKAI
Senior Assistant Attorney General
SARA J. DRAKE
Supervising Deputy Attorney General

/s/Peter H. Kaufman
PETER H. KAUFMAN
Deputy Attorney General
Attorneys for Defendants
California Gambling Control Commission
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Manuel Corrales, Jr., Esq., SBN 117647 
Attorney at Law 
11753 Avenida Sivrita 
San Diego, California  92128 
Tel (858) 521-0634 
Fax (858) 521-0633 
Attorney for Plaintiff 
CALIFORNIA VALLEY MIWOK TRIBE 
 

 

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

CALIFORNIA VALLEY MIWOK TRIBE, 
 
  Plaintiff, 
 
 v. 
 
 
THE CALIFORNIA GAMBLING CONTROL 
COMMISSION,  
 
            Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.:  08 CV 0120 BEN AJB 

 
PLAINTIFF’S REPLY TO DEFENDANT’S 
OPPOSITION TO PLAINTIFF’S MOTION 
TO REMAND 
 
Date:  March 10, 2008 
Time:  10:30 a.m. 
Courtroom:  3 
Judge:  Hon. Roger J. Benitez 

  
 

Plaintiff California Valley Miwok Tribe (“Miwok Tribe” or “the Tribe”) submits the 

following in reply to Defendant  California Gambling Control Commission’s (“the Commission”) 

opposition to Plaintiff’s Motion to Remand Back to State Court. 

I. 

PLAINTIFF INCORPORATES BY REFERENCE 
ITS OPPOSITION TO DEFENDANT’S MOTION TO DISMISS 

 
 The Commission filed a motion to dismiss Plaintiff’s Complaint under Rule 12(b)(1), (6), 

and (7), which is set to be heard on the same day of Plaintiff’s Motion to Remand Back to State 

Court.  Plaintiff has filed an extensive opposition to that motion, which addresses the same 

issues raised in the Commission’s opposition to Plaintiff’s Motion to Remand. 
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 Accordingly, for the sake of judicial economy, Plaintiff incorporates by reference those 

points and authorities into its reply to the Commission’s opposition to Plaintiff’s Motion to 

Remand. 

II. 

PLAINTIFF ONLY SEEKS EQUITABLE RELIEF, INCLUDING A JUDICIAL  
DETERMINATION ON THE COMMISSSION’S DUTY TO DISTRIBUTE 

REVENUE SHARING TRUST FUND MONEY UNDER STATE LAW 
 

 A. Plaintiff does not ask the Court to enforce the Compact

 The Commission has completely mischaracterized the Plaintiff’s Complaint. 

 For example, the Commission argues that this Court has subject matter jurisdiction, 

because Plaintiff’s suit purportedly seeks to enforce the terms of the Compact.  (Defendant’s 

P/A’s, pg. 3, lines 20-26).  This contention is meritless. 

 As stated, Plaintiff has withdrawn its Third Party Beneficiary “Breach of Contract” cause 

of action.  Thus, the only claims Plaintiff makes are equitable in nature.  Specifically, the 

Complaint asks the Court (i.e., the State Court) to make a judicial determination of the 

Commission’s duty to distribute Revenue Sharing Trust Fund (“RSTF”) money under a specific 

State statute regulating the Commission’s duties with respect to these funds.  That State 

statute is Cal. Gov. Code Section 12012.75, which specifically provides in relevant part as 

follows: 

…Moneys in the Indian Gaming Revenue Sharing Trust Fund shall be 
available to the California Gambling Control Commission, upon 
appropriation by the Legislature, for the purpose of making distributions to 
noncompact tribes, in accordance with distribution plans specified in tribal-
state gaming compacts.  (Emphasis added). 

 

 This is the statute that governs the Commission’s duties.  There is no federal statute 

that preempts Cal. Gov. Code Section 12012.75.  The fact that this statute directs that the 

Commission’s duty to distribute be “in accordance with” what is set forth in the Compact, does 

not make it a federal question.  Neither does it make Plaintiff’s suit for declaratory relief as to 
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the Commission’s duty an action to enforce the Compact.  Moreover, the RSTF money at issue 

comes from the State Treasury, not from the federal treasury or any arm of the federal 

government. 

 In Cates v. California Gambling Control Commission (2007) 154 CA4th 1302, Plaintiff 

brought a taxpayer action against the Commission, and others, seeking declaratory relief as to 

the Commission’s duty to collect money the Compact-Tribes were supposed to be paying into 

the Special Distribution Fund (“SDF”).  Plaintiff alleged that the Tribes were paying into the 

SDF their share of gambling winnings according to their own definition of “net win”, and not 

according to the “net win” definition in the Compact.  There was no federal question in Cates, 

simply because the Commission’s duty to collect unpaid SDF money was defined, in part, by 

reference to the Compact (i.e., the definition of “net win”).  Plaintiff’s counsel in the Cates case 

was the same counsel as in this (Miwok) case. 

 Neither the State Superior Court nor the State Court of Appeal in Cates had any 

difficulty rendering a decision as to the Commission’s duties under State law, because of 

reference to the Compact with respect to some of the Commission’s duties.  For the same 

reason, Cal. Gov. Code Section 12012.75’s reference to the Compact (i.e., Section 4.3.2.1) to 

define the Commission’s duties in distributing RSTF money does not create federal law.  The 

source of the Commission’s duties remains as Cal. Gov. Code Section 12012.75. 

 Also, nowhere in any operative portion of the Complaint is there any allegation or 

request that the Court enforce the terms of the Compact with respect to RSTF money. 

 B. Plaintiff does not seek compensatory damages

 As stated, the Plaintiff has dismissed its breach of contract and breach of fiduciary 

causes of action, such that no request for compensatory damages exists. 

// 

// 
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 C. The Complaint does not seek a judicial determination of the Tribe’s status

 The Commission falsely asserts that Plaintiff seeks relief in the form of a judicial 

determination of the Tribe’s status.  (Defendant’s P/A’s pg. 2, lines 13-15).  It then argues, that 

“[t]ribal status is governed by federal law.” ( Ibid. at line 15).  However, the Commission’s 

premise is flawed. 

 No where in the Complaint is there any claim or request that the Court make a 

determination of the Tribe’s status.  In fact the opposite is alleged.  What Plaintiff is asking the 

Court to do, is to accept the undisputed fact that the Tribe is not organized, and make a judicial 

determination of the Commission’s duty to distribute RSTF funds to the Tribe, given that 

undisputed fact.  Plaintiff contends that the Commission has a duty to continue paying out 

RSTF money to the Tribe, as it had been doing previously, despite the fact that the Tribe is 

presently “unorganized”.  It is undisputed that the Tribe is a federally recognized Tribe, 

because it is on the “Federally Recognized Indian Tribe List Act of 1994”, and no federal court 

has ruled that the Tribe is no longer federally recognized.  Indeed, the Bureau of Indian Affairs 

(“BIA”) has never made that determination, and has never withdrawn its determination that 

Sylvia Burley is the Tribe’s representative. 

 Nowhere in the Compact is there any requirement that a Non-Compact Tribe be 

“organized” in order to qualify for RSTF money.  In fact, the Commission previously recognized 

this when it paid RSTF money to the Tribe up to 2005, during the Tribal leadership dispute. 

 In short, the Complaint only asks the Court to make a judicial determination on whether 

the Commission has a continuing duty to distribute RSTF money to the Tribe, even though the 

Tribe is presently “unorganized”.  The Plaintiff is not asking the Court to adjudicate its tribal 

status, so as to satisfy the Commission’s erroneous concerns about continued payment of 

these funds. 
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 These points are set forth in more detail in Plaintiff’s Opposition to Defendant’s Motion 

to Dismiss, which Plaintiff incorporates herein by reference. 

D. The Complaint does not ask the Court to resolve any tribal leadership dispute or 

seek a judicial determination of any competing claims to the RSTF money  

The Commission argues that federal jurisdiction still exists, because the Complaint 

purportedly seeks a determination of who is authorized to act on behalf of the Miwok Tribe.  

(Defendant’s P/A’s, pg. 2, lines 9-14).  This contention is frivolous at best.   

 Again, there is no allegation in the Complaint asking the Court to resolve a tribal 

leadership dispute, so that the Commission can pay the RSTF money to the proper 

“representative”.  The facts are what they are. The Tribe is presently unorganized, due, in part, 

because of a tribal leadership dispute.  The Plaintiff’s position is that that fact alone does not 

excuse the Commission from distributing the RSTF money to the Tribe, as it has been doing 

so in the past.  Nothing has changed.  However, the Commission has now suddenly changed 

its mind, and stopped payment, which Plaintiff contends it cannot do, since the Compact 

provides that the Commission has “no discretion” on how the RSTF money should be 

distributed.  Indeed, the Commission has already admitted that it cannot get involved in any 

tribal leadership dispute, or make its decisions on distribution dependent upon the status of the 

Tribe’s government.  (See Declaration of Gary Qualset, attached to Defendant’s motion to 

Dismiss). 

III. 

CABAZON DOES NOT COMPEL REMOVAL 

 The Commission argues that this Court nevertheless has subject matter jurisdiction, 

because of the case of Cabazon Band of Mission Indians v. Wilson (9th Cir. 1997) 124 F.3d 

1050.  Reliance on Cabazon is, however, misplaced. 
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 In Cabazon, the Court of Appeals noted that the jurisdictional issue was limited to the 

Tribe’s “action to enforce the Compacts”. It stated: 

Initially, we must determine whether the district court had subject matter 
jurisdiction over the Bands’ action to enforce the Compacts and to require 
the State to pay over to the Bands the license fees… 

 

124 F.3d at 1055.  In contrast, the Plaintiff here is not seeking to enforce the Compact.  

Rather, the Miwok Tribe here is simply seeking a judicial determination, by way of declaratory 

relief, on the Commission’s duty to distribute RSTF money to an “unorganized”, non-compact 

Tribe. 

 In addition, in Cabazon, the Plaintiff Tribe was seeking to enforce a specific contract 

provision within the very Compact itself.  That provision specifically provided that the Cabazon 

Tribe was required to sue in the U.S. District Court to obtain a judicial determination of whether 

certain horse racing licensing fees the State collected from the State’s horse racing 

associations who operated on Tribal facilities, should be turned over to the Tribes.  124 F.3d at 

1055.  It was, therefore, a “contract within the Compact.”  Because of this, the Court in 

Cabazon concluded that the State’s obligations originated in the Compact, and because the 

Compact was a “creation of federal law”, the Tribe’s suit to enforce the Compact arose under 

federal law.  It stated: 

…[The Bands’] claim is not based on a contract that stands independent 
of the Compact.  Rather, it is based on an agreement contained within the 
Compacts…The State’s obligation to the Bands thus originates in the 
Compacts.  The Compacts quite clearly are a creation of federal law…. 
We conclude that the Bands’ claim to enforce the Compacts arises under 
federal law and thus that we have jurisdiction…. 
 
 

124 F.3d at 1055-56.  In contrast, Plaintiff here does not seek to enforce an agreement within 

the Compact.  Indeed, there is no provision in the Compact that requires Non-Compact Tribes, 

like the Miwok Tribe, to sue in the U.S. District Court to resolve a dispute over the 

Commission’s duty to pay RSTF money to Non-Compact Tribes.  Moreover, unlike what the 
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Cabazon Tribe did in their case, the Miwok Tribe here seeks declaratory relief as to the 

Commission’s duty under Cal. Gov. Code Section 12012.75, which is not an agreement or 

provision that originates in the Compact.  Indeed, it is not referenced in the Compact.  The 

Miwok Tribe here does not seek to enforce the Compact or any of its terms. 

 In addition, the Compacts at issue in Cabazon predated the present 1999 Compact by 

10 years (1990 and 1991), and thus have no application to the issues in this case. 

 The Commission’s further reliance on Rincon Band of Mission Indians v. 

Schwartzenegger, attached to its opposition papers, is equally misplaced.  In Rincon, the issue 

was whether five (5) other Tribes the Plaintiff Rincon Tribe failed to join, were necessary and 

indispensable parties.  The Decision in that case made no ruling that the Compact gave rise to 

subject matter jurisdiction for the issues presented there. 

IV. 

THE COMMISSION’S OBLIGATION TO DISTRIBUTE RSTF MONEY TO NON-COMPACT 
TRIBES IS GROUNDED ON STATE LAW, NOT FEDERAL LAW 

 
 

 As shown, the Plaintiff here seeks a judicial determination of the Commission’s duty to 

distribute RSTF money to Non-Compact Tribes, based on Cal. Gov. Code Section 12012.75, a 

State statute specifically enacted to identify the Commission’s duties with respect to RSTF 

money.  Accordingly, no federal question is in dispute. 

V. 

THE PLAINTIFF IS NOT “STUCK” IN FEDERAL COURT, 
BECAUSE OF THE INITIAL BREACH OF CONTRACT CLAIM 

 
 The Commission argues that the Plaintiff’s dismissal of its breach of contract claim was 

ineffective, because “[f]ederal court jurisdiction…is based on the complaint at the time of the 

removal, not as subsequently amended,” citing Libhart v. Santa Monica Dairy Co. (9th Cir. 

1979) 592 F.2d 1062, 1065.  This is not the law, and the Commission has misquoted the 

Libhart case. 
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 First of all, it is not “federal court jurisdiction”, but rather “federal removal jurisdiction” 

that is the proper phrase.  The Court in Libhart merely quoted the law, and said: 

In determining the existence of removal jurisdiction based upon a federal 
question, we must look to the complaint as of the time the removal petition 
was filed.” (citation omitted). 
 

592 F.2d at 1065. 
 
 Second, the U.S. District Court has the discretion as to whether to continue to exercise 

its jurisdiction over a case with only State law claims, after the Plaintiff eliminates a federal 

question by voluntary dismissal of part of its case.  Indeed, “when the federal claims have been 

dropped out of the lawsuit in its early stages and only state law claims remain, it may be an 

abuse of discretion for the federal district court to retain the case.” Federal Civil Procedure 

Before Trial, California Rutter Group Practice Guide, Section 2:1069, page 2D-198.13 (2007); 

see Carnegie-Mellon Univ. v. Cohill (1988) 484 U.S. 343, 349,108 S.Ct. 614, 618-619; Wren v. 

Sletten Constr. Co. (9th Cir. 1981) 654 F.2d 529, 536.  While the federal court may either 

dismiss or remand the remaining State law claims, after early dismissal of the federal claims, 

remand is “preferable”, because it avoids any statute of limitations problem and the time and 

expense of filing new pleadings in State court.  Carnegie-Mellon Univ., supra at 351. 

 Third, if it is discovered at any time in the litigation that removal jurisdiction is lacking (no 

diversity or federal question at time of removal), the removed case must be remanded to State 

court rather than dismissed.  See Albingia Versicherungs A.G. v. Schenker Int’l, Inc. (9th Cir. 

2003) 344 F.3d 931, 936; 28 U.S.C. Section 1447(c).  Here, Plaintiff voluntarily dismissed the 

breach of contract and breach of fiduciary duty claims as a precaution.  As pled even under 

those claims, no federal question existed, because, as the Commission concedes, the 

Compact does not provide for breach of contract “compensatory damages”.  Only equitable 

relief is permitted.  Thus, even as originally pled, no federal question was in dispute. 
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VI. 

CONCLUSION 

 For the foregoing reasons, and for the reasons expressed in Plaintiff’s Motion to 

Remand, the case should be remanded back to State Court. 

 

Dated:  February 27, 2008    s/ Manuel Corrales, Jr. 
       Manuel Corrales, Jr., Esq. 
       Attorney for Plaintiff 
       California Valley Miwok Tribe 
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1.  By the term “federally-recognized” Miwok, the Commission means the entity that was
placed on the list of federally-recognized tribes by the United States Department of the Interior and
that accepted the Indian Reorganization Act by election in 1938. 

2.  The Commission’s Motion also demonstrated that the Third and Fourth Claims for Relief
were barred by California’s Eleventh Amendment Immunity and the express terms of the  Compacts.
Plaintiff’s dismissal of those claims on February 1, 2008, makes that portion of the Commission’s
Motion moot.

3.  A copy of the Westlaw opinion is attached hereto as Exhibit A and all citations herein to
the opinion will be to that document.  
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INTRODUCTION

In its motion to dismiss (“Motion”), Defendant California Gambling Control Commission

(“Commission”) demonstrated that: (a) no individual or entity is authorized to file suit on behalf

of the “federally-recognized” California Valley Miwok Tribe (“CVM” or “Plaintiff”);1/ (b) Silvia

Burley is not authorized to act on behalf of CVM; (c) CVM is not entitled to file suit to enforce

the terms of the tribal-state class III gaming compacts (“Compacts”) pursuant to which

Plaintiff’s claim for relief is based; and (d) the individuals named in the complaint that dispute

Burley’s leadership of CVM are necessary parties to this suit.2/  

Subsequent to the filing of the Commission’s Motion, which relied, in part, upon the district

court’s decision in California Valley Miwok v. U.S., 424 F. Supp. 2d 197 (D.D.C., 2006), the

Court of Appeals for the District of Columbia Circuit decided Burley’s appeal and  upheld the

district court’s decision.  California Valley Miwok  v. U.S., No. 06-5203, 2008 WL 398455 (D.C.

Cir. Feb. 15, 2008).3/  The decision upholds the federal government’s refusal to recognize the

Burley faction’s purported government, constitution and governing documents on the grounds

that this faction’s claim to tribal leadership and authority is not supported by either the consent

or participation of a majority of the tribal community.  

The appellate court’s ruling supports the Commission’s Motion.  In reaching its decision,

the court notes that an Indian Reorganization Act (25 U.S.C. § 461 et seq. (“IRA”)) tribe’s

authority to hire counsel is not vested until it has been organized.  California Valley Miwok v.

U.S. at *3.  It also states that Silvia Burley does not represent anything more than “a small
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4.  While, contrary to the court’s perception, the Commission has previously distributed
RSTF monies to the CVM despite the fact it is not organized, the fact the appellate court accepted
without question that the Commission could have refused to distribute RSTF monies because the
tribe was unorganized is significant.  It highlights the fact that until there is a federally-recognized
government, there can be no individual or entity authorized to receive RSTF monies on behalf of
the tribe.
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cluster of people within the [CVM].”  Id. at *2.  Further, the court accepts without question that

the Commission could appropriately refuse to distribute Revenue Sharing Trust Fund (“RSTF”)

monies to the CVM prior to its organization as an IRA tribe.  Id. at *3.4/

In her opposition to the Commission’s Motion, Silvia Burley (who purports to act in the

CVM’s name) ignores the appellate court’s decision, even though it was filed on February 15,

2008.  Her opposition maintains that despite the fact that CVM has no federally-recognized

membership, constitution, or government and despite the fact it lacks the power to  contract with

the federal government and has no government-to-government relationship with the United

States, it may nonetheless hire counsel and initiate a lawsuit and thereby bind the tribe to the

outcome of this litigation.  Ms. Burley also argues that she is authorized to act on the CVM’s

behalf with respect to the receipt of RSTF monies that Non-Compact Tribes may receive

pursuant to the terms of the Compacts, even though the Director of the Pacific Region of the

Bureau of Indian Affairs has taken the position that she has no authority to act on behalf of the

CVM, and even though the CVM has no government capable of providing her with that

authority.  Further, notwithstanding the express provisions of the Compacts precluding suits by

third parties to enforce any of the Compacts terms, Burley asserts that the CVM may sue to

enforce the Compacts’ provisions regarding payment of RSTF monies simply because Non-

Compact Tribes are designated third party beneficiaries of the Compacts.  Finally, Burley argues

that the parties named in the Complaint that dispute Burley’s claim to the authority to act on the

CVM’s behalf are not necessary parties because the Commission has previously paid RSTF

monies to Burley on the CVM’s behalf despite a challenge to Burley’s leadership.

SUMMARY OF ARGUMENT

 Because any CVM entitlement to RSTF funds is premised on its status as a federally-

Case 3:08-cv-00120-BEN-AJB     Document 15      Filed 03/03/2008     Page 3 of 19
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5.  In this regard, though suits seeking acknowledgment of tribal status have been filed in the
name of a tribe and allowed to proceed on that basis where there was no challenge to the tribe’s
capacity to sue (e.g., California Valley Miwok v. U.S., supra),  the court recognized, nonetheless,
that the suit was not by the tribe but rather by a “small cluster of people” within the tribe.  Id. at 2.
Individuals may sue to attain tribal status, but they cannot sue as the tribe to obtain benefits due the
tribe on the basis of its status as a tribe.
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recognized tribe, the CVM may not sue for the performance of any obligations due it on the basis

of its federally-recognized status until such time as it has a federally-recognized membership,

constitution, and government.  Governments that are not recognized by the United States have no

capacity to file suit, as that government, in the courts of the United States.5/  Klinghoffer v.

S.N.C. Achille Lauro Ed Altri-Gestione, 937 F.2nd 44, 48 (2nd Cir. 1991).  In this regard, Burley

confuses recognition of the CVM as a tribe with the United States’ recognition of its

government.  The United States may recognize that a country exists but not choose to recognize

the government that purports to control that nation’s territory or people.  Banco Nacional de

Cuba v. Sabbatino, 376 U.S. 398, 410-11 (1964).  It is government recognition not tribal

recognition that controls a tribe’s ability to file suit to obtain benefits due a federally-recognized

tribe.

The United States does not recognize any CVM government with which it has a

government-to-government relationship.  California Valley Miwok v. U.S., supra, 424 F. Supp.

2d at 201.  Likewise, the official position of the Bureau of Indian Affairs before the Board of

Indian Appeals of the Department of the Interior is that Silvia Burley is not recognized by the

federal government as having the capacity to act on behalf of the federally-recognized CVM.

(Commission Req. for Judicial Notice, Ex. 2.)  Thus, neither Silvia Burley nor the entity she

purports to represent has any capacity to sue on behalf of the federally-recognized CVM or to

receive any funds due the CVM on the basis of its federally-recognized status.

Even if Burley had the capacity to sue on behalf of the federally-recognized CVM, the

CVM has no right to enforce the terms of the Compacts that provide for the disbursement of

RSTF funds to Non-Compact Tribes.  Though third party beneficiaries generally have the right

to enforce the terms of the agreements providing them that status, they may not do so when the
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express terms of the agreement preclude them from suing.  In this case, the Compacts, in a

section entitled “Third Party Beneficiaries,” preclude enforcement of “any of [their] terms” by a

third party.  Thus, mere third party beneficiary status does not confer upon a Non-Compact Tribe

the right to file suit to enforce any of the Compacts’ terms.  Further, to the extent there is any

ambiguity with regard to this preclusion, that ambiguity must be resolved in favor of the State

and the protection of the State’s sovereign powers.  United States v. Winstar Corporation, 518

U.S. 839, 878-79 (1996) (ambiguous term in a contract will not be construed to surrender a

sovereign power).

The individuals named in the Complaint that either claim leadership of the CVM or are

“interfering” with Burley’s attempts to lead it have a direct financial interest in this action.  By

definition, CVM funds belong to the tribe and anyone claiming membership in the tribe has an

obvious interest in those funds and to whom they are distributed.  Contrary to Plaintiff’s belief,

what makes these individuals necessary parties is not the fact that there is a leadership dispute

but rather that there is a dispute in this case over who is entitled to receive an RSTF distribution

and the fact that these individuals who claim membership in the CVM or the right to lead the

tribe have an interest in the subject matter of this action – the disbursement of RSTF funds.

I.

BEFORE IT MAY FILE SUIT ON THE BASIS OF ITS STATUS AS A
FEDERALLY-RECOGNIZED TRIBE, THE CVM MUST HAVE A FEDERALLY-
RECOGNIZED MEMBERSHIP, CONSTITUTION, AND GOVERNMENT

Ms. Burley’s opposition papers argue that mere federal recognition of the CVM provides

the CVM with the ability to hire counsel and file suit to obtain any benefits due on the basis of

its status as a federally-recognized tribe.  Indeed, Plaintiff suggests that the district court in

California Valley Miwok v. U.S., supra, 424 F. Supp.2d 197, accepted the idea that the CVM

could sue in federal court.  (Plf.’s Opp. to Def.’s Mot. to Dismiss (“Mem.”) at 8.)  Burley’s

argument confuses the CVM’s status as a federally-recognized tribe with its present capacity to

sue to reap the benefits of that status.  This confusion perhaps accounts for Burley’s total failure

to respond to the cases cited in the Commission’s moving papers demonstrating that before a

government can sue in the courts of the United States, that government must be recognized. 
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Klinghoffer v. S.N.C. Achille Lauro Ed Alteri-Gestione, supra, 937 F.2d at 48; Banco Nacional

de Cuba v. Sabbatino, supra, 376 U.S. at 410-11.

In California Valley Miwok v. U.S., supra, 2008 W.L. 398455, the court made clear the

distinction between a tribe’s status as a federally-recognized tribe and its ability to obtain federal

benefits.  The court noted in quoting from United States v. Mazurie, 419 U.S. 544, 557 (1975)

that though Indian tribes are a “‘separate people possessing the power of regulating their internal

and social relations,’” that “[t]o qualify for federal benefits, however, tribes must meet

conditions set by federal law.”  California Valley Miwok v. U.S., supra, at *2.  One federal

benefit, is the capacity to sue in the courts of this country to obtain the benefits that may be due

as a result of that status.  The court of appeal stated in this regard that:

Once recognized, a tribe may qualify for additional federal benefits by
organizing its government under the [Indian Gaming Regulatory] Act.  “[Section
476 of the Act] authorizes any tribe . . . to adopt a constitution and bylaws,
subject to the approval of the Secretary of the Interior.”  Kerr-McGee Corp. v.
Navajo Tribe of Indians, 471 U.S. 195, 198, 105 S.Ct. 1900, 85 L.Ed.2d 200
(1985).  Organization under § 476 vests in a tribe the power “[t]o employ legal
counsel; . . . .”  25 U.S.C. § 476(e).

Id. at *3 (second brackets in original).  Thus, absent organization, a tribe has no authority to hire

counsel to sue as the federally-recognized tribe.  While, in California Valley Miwok, at both the

district and appellate court levels, Burley sued, in the name of the tribe, to obtain the right to a

federal benefit such as approval of a tribal membership, constitution, and government, no

challenge was raised to her capacity to sue in the tribe’s name.  Thus, the issue was not presented

for adjudication.  However, the appellate court in California Valley Miwok, supra, made clear

that, even though the issue was not raised by the United States, it was Silva Burley that was

suing the federal government for a declaration that the tribe was organized (albeit in the tribe’s

name) and chose to refer to the plaintiff in that case as Burley rather than the CVM because “we

refer to Burley rather than ‘CVM’ or ‘the tribe’ because we are mindful that there is an ongoing

leadership dispute between Burley and former tribal chairman Yakima Dixie.”  Id. at * 6, n.1.  

Finally, Plaintiff concedes that it does not have the capacity to contract with the federal

government.  (Mem. at 10.)  That lack of capacity exists because the CVM has no federally-

recognized government.  The lack of a federally-recognized government also precludes the CVM
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from hiring counsel.  25 U.S.C. § 476(e).  Without a government to act on its behalf or an

attorney authorized to represent the tribe, the CVM has no capacity to litigate in its own name. 

II.

BURLEY HAS NO AUTHORITY TO ACT ON THE CVM’S BEHALF

The official position of the Bureau of Indian Affairs before the Board of Indian Appeals

of the Department of the Interior is that Silvia Burley is not recognized by the federal

government as having the capacity to act on behalf of the federally-recognized CVM. 

(Commission Req. for Jud. Not., filed herein on January 31, 2008 Ex. 2.)  Further, both the

appellate court in California Valley Miwok v. U.S., supra, 2008 WL 398455, and the district

court in California Valley Miwok v. U.S., supra, 424 F. Supp. 2d 197, necessarily concluded, in

upholding the federal government’s refusal to approve the Burley faction’s proposed CVM

governing documents, that Burley did not represent the CVM.  The appellate court stated, in this

regard, that Burley was merely acting on behalf of a “small cluster of people” within the CVM. 

California Valley Miwok v. U.S., supra, 2008 WL 398455, at *2.  The district court similarly

accepted the federal government’s position that Burley did not represent the tribe when it noted

that:

At the inception of this suit, Ms. Burley and her two daughters were seeking
approval of a tribal constitution that conferred tribal membership upon only them
and their descendants [when the tribe’s potential membership could exceed 250
people and where the more people that became members the less money would be
available for each member].

California Valley Miwok v. U.S., supra, 424 F. Supp. 2d at 203 n.7. 

In her opposition papers, Burley argues that, notwithstanding these facts, the Commission

“has pointed to no evidence that the BIA has stated that it no longer considers Ms. Burley as the

Tribe’s official representative.”  (Mem. at 11.)  In this regard, she argues that the pleading filed

on behalf of the Pacific Regional Director of the Bureau of Indian Affairs (Commission Req. for

Judicial Notice, Ex. 2) in which the Director states that the Bureau “no longer contracts with

Silvia Burley as a person of authority on behalf of the Tribe [and that] Burley lacks authority to

act on the Tribe’s behalf” is “purely argumentative and cannot be considered as fact” and is “not

an official statement of policy from the BIA.”  (Mem. at 10.)  Burley, however, cites no authority
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for the proposition that a pleading filed on behalf of the Bureau of Indian Affairs is not the

“official” position of the Bureau.  The credibility of her position is severely compromised by her

acceptance of the Bureau’s letters to her as constituting “the official position” of the Bureau

while rejecting as “official” a pleading filed with an official tribunal in a case in which she is a

party.  Moreover, Burley fails to reconcile her concession that she is unable to execute a contract

with the federal government on the CVM’s behalf because the CVM is not organized (Mem. at

10) with her claim that she is the authorized CVM representative for purposes of entering into a

contract with an attorney to represent the tribe in litigation.  Plainly, if Burley cannot execute

contracts with the federal government because the CVM has no federally-recognized

government, she cannot, for the same reason, execute a contract with an attorney to represent the

CVM in litigation.

III.

NON-COMPACT TRIBES HAVE NO RIGHT TO ENFORCE ANY TERM
OF THE COMPACTS

The Compacts, in section 15.1, entitled “Third Party Beneficiaries,” provide that:

Except to the extent expressly provided under this Gaming Compact, this Gaming
Compact is not intended to, and shall not be construed to, create any right on the
part of a third party to bring an action to enforce any of its terms.

In her opposition papers, Burley argues that a provision in the Compacts providing that Non-

Compact Tribes “shall be deemed third party beneficiaries of this and other compacts identical in

all material respects” (Compacts § 4.3.2(a)(i), Compl., Ex. A at 7) constitutes an express

exemption from the prohibition in the Compacts against enforcement of  any term of the

Compacts by third parties.  (Mem. at 14.)  This contention is devoid of merit.

The mere designation of Non-Compact Tribes as third party beneficiaries, without more,

does not establish that they are entitled to enforce the Compacts’ terms.  Section 4.3.2(a)(i) does

not state, for example, that Non-Compact Tribes are third party beneficiaries that may sue to

enforce the terms of the Compacts with regard to the distribution of RSTF monies,

notwithstanding the prohibition against suits by third parties to enforce the terms of the

Compacts in section 15.1.  Likewise, though third party beneficiaries are generally entitled to sue
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to enforce the terms of an agreement created for their benefit, as demonstrated in the

Commission’s moving papers (Commission’s Mem. at 12-13), a third party beneficiary’s right to

enforce a contract for its benefit may be abrogated by the terms of the contract.  Martinez v.

Socoma Companies, Inc.,11 Cal. 3d 394, 401-02 (1974); Restatement (Second) of Contracts §

304(b).  Section 15.1 of the Compacts plainly abrogates a third party beneficiary’s right to sue to

enforce any term of the Compacts and nothing in section 4.3.2(a)(i) restores that right.

Moreover, if there were any doubt on that question, that doubt must be resolved against a

Non-Compact Tribe under the rule enunciated in United States v. Winstar Corporation, supra, 

518 U.S. at 878-79 where the court held that:

a contract with a sovereign government will not be read to include an unstated
term exempting the other contracting party from the application of a subsequent
sovereign act (including an Act of Congress), nor will an ambiguous term of a
grant or contract be construed as a conveyance or surrender of sovereign power.

As noted in the Commission’s moving papers, the compacting tribes as well as the State did not

wish to provide Non-Compact Tribes with the ability to litigate the Compacts terms because they

did not wish to allow Non-Compact Tribes the opportunity to file suit to prevent the State and a

tribe from modifying the provisions of the RSTF through a compact amendment, as might be the

case under California law, if Non-Compact Tribes were deemed third party beneficiaries with the

right to enforce the terms of the Compacts.  (Commission’s Mem. at 13.)  

Read in the light of Winstar, supra, nothing in Compacts section 4.3.2(a)(i) expressly

provides that Non-Compact Tribes are third party beneficiaries that are entitled to sue to enforce

the terms of the Compacts notwithstanding the prohibition against third party suits set forth in

Compact section 15.1.

IV.

ALL PUTATIVE MEMBERS OF AN UNORGANIZED TRIBE HAVE
AN INTEREST IN LITIGATION BROUGHT TO OBTAIN TRIBAL FUNDS

Though Burley admits that the CVM is unorganized and though the federal government

recognizes no CVM government capable of representing the tribe, she argues, nonetheless, that

putative members of the CVM lack a sufficient interest in monies it is claimed are due and owing
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the tribe to be deemed necessary parties to this action.  Her argument, in this regard, relies upon

the fact that during the period when the federal government recognized a CVM government with

Burley as its leader, the Commission distributed RSTF monies to Burley, even though there was

a challenge to the legitimacy of the Burley government and her leadership of the CVM.  Burley’s

argument also rests upon a California case interpreting the California rule with respect to

necessary parties and the public interest exception to the joinder of parties deemed necessary and

indispensable.

Burley’s position is propelled by no rational force.

The fact that the Commission distributed RSTF monies to Burley when she was the head

of a CVM government recognized by the United States despite a challenge to the legitimacy of

that government and her leadership is not comparable to the situation in this case where there is

no federally-recognized government and one of the issues to be resolved in this case is who is

entitled to receive RSTF monies on behalf of the CVM.  Previously, the Commission did not

dispute Burley’s entitlement to the receipt of RSTF monies on behalf of the CVM because the

federal government maintained a government-to-government relationship with her government

and recognized her authority to act on behalf of the tribe.  That, however, is not the case today. 

Now, after the federal government withdrew its recognition of Burley’s government and her

authority to act on behalf of the tribe, there is a dispute over who is entitled to receive RSTF

distributions on behalf of the CVM.  The existence of that dispute between the parties to this

action provides all putative members of the tribe with an interest in the outcome of the

proceedings and, therefore, makes them necessary parties.  Plainly, a suit by a small cluster of a

tribe to money claimed to be due the tribe as a whole is a suit that affects the interests of every

putative member of that tribe.  It is clear that neither the Commission nor Burley can adequately

represent the interests of those putative members and that the possibility exists of inconsistent

judgments if all putative members are not joined in this action.

Furthermore, People ex rel. Lungren v. Community Development Agency, 56 Cal. App.

4th 868 (1974), has no application to this case.  First, the court in that state court proceeding was

not construing Rule 19 of the Federal Rules of Procedure.  Second, the case turned on the
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application of the public interest exception to the joinder of a necessary and indispensable party

under California law.  Here, the public interest exception has no application because Burley is

suing out of her own personal interest or, at best, the financial interest of a tribe.

CONCLUSION

For these reasons and those previously expressed in the Commission’s moving papers, it

is respectfully requested that the Court dismiss all remaining claims for relief without leave to

amend.

Dated:  March 3, 2008

Respectfully submitted,

EDMUND G. BROWN JR.
Attorney General of the State of California
ROBERT L. MUKAI
Senior Assistant Attorney General
SARA J. DRAKE
Supervising Deputy Attorney General
RANDALL PINAL
Deputy Attorney General

/s/Peter H. Kaufman
PETER H. KAUFMAN
Deputy Attorney General
Attorneys for the California Gambling Control Commission

Reply to Plaintiff's Opp.to.Def.MTD.wpd

SA2008300115
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EDMUND G. BROWN JR.
Attorney General of the State of California
ROBERT L. MUKAI
Senior Assistant Attorney General
SARA J. DRAKE
Supervising Deputy Attorney General
RANDALL PINAL
Deputy Attorney General
PETER H. KAUFMAN, State Bar No. 52038
Deputy Attorney General

110 West A Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone:  (619) 645-2020
Fax:  (619) 645-2012
Email:  peter.kaufman@doj.ca.gov

Attorneys for the California Gambling Control
Commission

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF CALIFORNIA

CALIFORNIA VALLEY MIWOK TRIBE,

Plaintiff,

v.

THE CALIFORNIA GAMBLING CONTROL
COMMISSION; and DOES 1 THROUGH 50,
Inclusive,

Defendants.

08-CV-0120 BEN AJB

DEFENDANT CALIFORNIA
GAMBLING CONTROL
COMMISSION’S REPLY TO
PLAINTIFF’S OPPOSITION TO
DEFENDANT’S MOTION FOR
CHANGE OF VENUE TO THE
EASTERN DISTRICT OF
CALIFORNIA SACRAMENTO
DIVISION

Hearing:                March 10, 2008
Time:                    10:30 a.m.
Courtroom: 3
Judge: The Honorable

Roger J. Benitez

Defendant California Gambling Control Commission’s (“Commission”) motion to change

the venue of this action to the Eastern District of California, Sacramento Division, is based on

the fact that the parties to this suit are all located in the Eastern District and that a suit for breach

of the tribal-state class III gaming compacts (“Compacts”) at issue in this case is to be brought in
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1.  The Commission describes the plaintiff in this case as Silvia Burley instead of the
California Valley Miwok for the same reasons the Court of Appeal did so in California Valley
Miwok v.  U.S., No. 06-5203, 2008 WL 398455 (D.C. Cir. Feb. 15, 2008).  The court did so because
it found that Ms. Burley was acting on behalf of only a small cluster of tribal members and did not
represent the interests or have the consent of the vast majority of putative tribal members. 
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the jurisdiction in which the affected tribe is located.

In her opposition to the Commission’s motion, Silvia Burley1/ relies primarily upon the

premise of her motion for remand filed concurrently with the Commission’s motion for change

of venue and motion to dismiss.  It is, of course, self-evident that if this Court chooses to remand

this case to the California courts, California venue statutes will control and the Commission’s

motion for change of venue will be moot.

If the Court denies Ms. Burley’s motion for remand, however, the Commission’s motion for

change of venue must be considered.  Ms. Burley’s only opposition to the Commission’s motion

for change of venue itself is her contention that the Compacts do not prefer that an action by a

third party beneficiary to the Compacts be brought in the jurisdiction where the third party

beneficiary is located and that, under state law, an action brought in state court against the

Commission could be brought in San Diego County Superior Court.  

Ms. Burley, however, completely ignores the other bases for the Commission’s motion

which is that the parties to this action all reside in the Eastern District and that the distribution of

Revenue Sharing Trust Fund monies requested by the Complaint would take place in the Eastern

District.  Though she asserts that there is no declaration establishing that the parties to this

proceeding all reside in the Eastern District, none is required because the Complaint and service

documents in this action all establish the location of the parties. 

Further, the fact that if this action were tried in state court, state law venue might be proper

in San Diego County Superior Court does not control venue in federal court.  Under established

law, state law cannot control venue in federal courts.  See Steel Motor Service, Inc. v. Zalke, 212

F.2d 856 (6th Cir.1954); 1 Moore’s  Fed. Prac.  ¶¶.140[1.-3-1]; 32 Am.Jur. at 796.

Finally the fact that the Compacts do not address the question of where a third party

beneficiary is required to bring an action for breach of the Compacts does not establish that

Case 3:08-cv-00120-BEN-AJB     Document 16      Filed 03/03/2008     Page 2 of 4



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case No. 08-CV-0120 BEN AJB
3

venue is proper anywhere that entity might choose to file suit.  First, the Compacts’ failure to

address venue for a third party beneficiary suit is readily explained by the fact that no such suit is

authorized by the Compacts.  (See Compact § 15.1, Compl., Ex. A, at 44.)  Second, a third party

beneficiary is bound by the terms of the contract upon which it seeks relief.  Trans-Bay

Engineers & Builders, Inc. v. Hills, 551 F.2d 370 (D.C. Cir. 1976).  As more fully set forth in the

Commission’s moving papers, suits for breach of the Compacts are to be brought in the

jurisdiction in which the affected tribe is located.

For these reasons and those set forth in the Commission’s moving papers, the Court is

respectfully requested to grant the Motion for Change of Venue to the Eastern District of

California, Sacramento Division.

Dated: March 3, 2008

Respectfully submitted,

EDMUND G. BROWN JR.
Attorney General of the State of California
ROBERT L. MUKAI
Senior Assistant Attorney General
SARA J. DRAKE
Supervising Deputy Attorney General
RANDALL PINAL
Deputy Attorney General

/s/Peter H. Kaufman
PETER H. KAUFMAN
Deputy Attorney General
Attorneys for Defendant the California Gambling Control
Commission

Reply to Plaintiff's Opp.for.Change.of.Venue.wpd

SA2008300115
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

NOTICE OF DOCUMENT DISCREPANCIES AND ORDER THEREON 

CASE NO.: 08cv0120 BEN 

TITLE: California Valley Miwok Tribe v. California Gambling Control Commission et al

E-FILED DATE: 03/13/08 DOCKET NO.: 18

DOCUMENT TITLE: Ex Parte MOTION Leave to Respond 

DOCUMENT FILED
BY:

California Valley Miwok Tribe

Upon the electronic filing of the above referenced document(s), the following discrepancies are noted:

x Civil Local Rule or 
Electronic Case Filing
Administrative Policies and
Procedures Manual provision
(“ECF”)

Discrepancy

ECF § 2(h) Includes a proposed order or requires judge’s signature

x ECF § 2(a), (g) Docket entry does not accurately reflect the document(s) filed

ECF § 2(g) Multiple pleadings in one docket entry not separated out as attachments

ECF § 2(f) Lacking proper signature

x Civ. L. Rule 5.1 Missing time and date on motion and/or supporting documentation

Civ. L. Rule 7.1 or  47.1 Date noticed for hearing not in compliance with rules/document(s) are not timely

x Civ. L. Rule 7.1 or  47.1 Lacking memorandum of points and authorities in support as a separate document

Civ. L. Rule 7.1 or  47.1 Briefs or memoranda exceed length restrictions

Civ. L. Rule 7.1 Missing table of contents and/or table of authorities

Civ. L. Rule 15.1 Amended pleading not complete in itself

x OTHER: Not in pleading format

IT IS HEREBY ORDERED:

X
The document is accepted despite the discrepancy noted above.  Any further non-compliant documents
may be stricken from the record.

The document is rejected.  It is ordered that the Clerk STRIKE the document from the record, and serve a
copy of this order on all parties.

Counsel is advised that any further failure to comply with the Local Rules or Electronic Case Filing
Administrative Policies and Procedures Manual may lead to penalties pursuant to Civil Local Rule 83.1.

Law Clerk: OM Date: March 18, 2008 Chambers: BEN
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

CALIFORNIA VALLEY MIWOK TRIBE,

Plaintiff,

CASE NO. 08-CV-0120 BEN (AJB)

ORDER GRANTING
DEFENDANT’S MOTION TO
TRANSFER VENUE

[Doc. # 4]

vs.

CALIFORNIA GAMBLING CONTROL
COMMISSION,

Defendant.

I. INTRODUCTION

Plaintiff, California Valley Miwok Tribe (“Plaintiff” or “Miwok”) brought this action against

the Defendant, California Gambling Control Commission (“Defendant”).  Plaintiff claims that

Defendant failed to pay Plaintiff its share from the Indian Gaming Revenue Sharing Trust Fund

(“RSTF”).  Defendant removed the case from state court.  Defendant now moves for a change of

venue to the United States District Court for the Eastern District of California under 28 U.S.C. §

1404(a).  For the reasons that follow, the motion is GRANTED.

II. BACKGROUND

Plaintiff alleges that it is a federally recognized Indian tribe located in Stockton, California. 

(Compl. ¶ 1).  Defendant supervises gambling establishments in the State of California and serves

as the Trustee and Administrator of certain funds in the State Treasury, including the RSTF. 

(Compl. ¶ 2).  Defendant’s office is located in Sacramento, California.
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In September 1999, the State of California entered into a Tribal State Gambling Compact

(“Compact”) with various Indian tribes located in the state (“the Compact tribes”).  (Compl. ¶ 5,

Ex. 1).  The Compact tribes contribute a percentage of their gambling proceeds to the RSTF. 

(Compl. ¶ 5).  

Plaintiff claims that under the Compact, as a non-Compact tribe with no casinos or

gambling operations, Plaintiff qualifies to receive up to $1.1 million from the RSTF annually. 

(Compl. ¶ 6).  The Miwok tribe was placed on the list of federally recognized tribes in 1994 and in

1998 the tribe established a tribal council.  (Compl. ¶ 8).  On June 25, 1999, the Bureau of Indian

Affairs (“BIA”) recognized Silva Burley (“Burley”) as the tribal chairperson.  Id.

Plaintiff alleges a leadership dispute developed within the Miwok tribe in late 1999, but the

BIA still recognized Burley as the chairperson of the tribe in July 2000.  (Compl. ¶ 9).  However,

in October 2001, the BIA declined to approve the tribe’s new constitution, asked the tribe to

identify more of its members, and recognized Miwok as an “unorganized Tribe.”  (Compl. ¶¶ 9-

14).  BIA continues to recognize the tribe as “unorganized” because the Miwok tribe has not

identified other putative members of the tribe in the tribe’s constitution.  (Compl. ¶ 14).  In

addition, due to the internal disputes, the BIA now recognizes Burley only as a “person of

authority,” rather than as a tribal chairperson.  Id.

In March 2005, BIA met with Plaintiff in an effort to resolve the leadership disputes. 

However, in August 2005, Defendant advised Miwok that the distributions from the RSTF would

be withheld until the Miwok leadership was formally established.  (Compl. ¶ 15).  Plaintiff claims

Defendant’s decision was a result of the ongoing leadership dispute and the BIA’s designation of

Miwok as an “unorganized tribe.”  Id.  Plaintiff continues to request the distributions from the

RSTF and Defendant has refused to make any further distributions.  (Compl. ¶ 16).  

Plaintiff’s Complaint alleges that under Cal. Gov. Code § 12012.75, Defendant has a

mandatory duty to distribute funds from the RSTF to Plaintiff.  Additionally, Plaintiff claims that

under Section 4.3.2.1(b) of the Compact, Defendant has no discretion in deciding whether a non-

Compact tribe is entitled to a distribution.  (Compl. ¶ 18).  The Complaint alleged five causes of

action for injunctive relief, declaratory relief, breach of contract, breach of fiduciary duty, and
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intentional interference with prospective economic advantage.  Plaintiff sought an order restraining

Defendant from withholding the distributions and directing Defendant to pay Plaintiff the money

due, a declaratory judgment regarding Plaintiff’s rights and Defendant’s obligations to Plaintiff,

and compensatory and punitive damages. 

Defendant removed the case to federal court on January 22, 2008.  Since removal, Plaintiff

voluntarily dismissed without prejudice its third cause of action for breach of contract and fourth

cause of action for breach of fiduciary duty.  [Doc. # 6].

On January 31, 2008, Defendant filed this motion to transfer venue to the United States

District Court for the Eastern District of California.  [Doc. # 4] 

III. DISCUSSION

Transfer of this case to the Eastern District of California is appropriate.  Under 28 U.S.C. §

1404(a), “for the convenience of parties and witnesses, in the interest of justice, a district court

may transfer any civil action to any other district or division where it might have been brought.”  

A district where the action might have been brought is one in which the case could have

properly been filed at the time Plaintiff filed the case.  Hoffman v. Blaski, 363 U.S. 335, 344

(1960).  A preliminary review of Plaintiff’s Complaint indicates that Plaintiff could have properly

filed this case in the United States District Court for the Eastern District of California.  Plaintiff

and Defendant are both located in the Eastern District of California – Sacramento, California and

Stockton, California.  Additionally, it appears Plaintiff’s allegations implicate a Tribal-State

Compact which the federal courts have jurisdiction to enforce.  Cabazon Band of Mission Indians

v. Wilson, 124 F.3d 1050, 1056 (9th Cir. 1997). 

This Court has discretion to transfer cases based on “an individualized case-by-case

consideration of convenience and fairness.”  Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 29

(1998).  The Court must consider a number of factors in determining whether a transfer is

appropriate.  Jones v. GNC Franchising, Inc., 211 F.3d 495, 498 (9th Cir. 2000) (citing Stewart

Org., Inc. v. Ricoh Corp., 487 U.S. 22, 29 (1998)).  In addition to considering the “convenience of

the parties and witnesses” courts may also consider other factors.  “For example, the court may

consider: (1) the location where relevant agreements were negotiated and executed, (2) the state

that is most familiar with the governing law, (3) the plaintiff’s choice of forum, (4) the respective
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parties’ contacts with the forum, (5) the contacts relating to the plaintiff’s cause of action in the

chosen forum, (6) the differences in the costs of litigation in the two forums, (7) the availability of

compulsory process to compel attendance of unwilling non-party witnesses, and (8) the ease of

access to sources of proof.”  Jones, 211 F.3d at 498-99.  The most relevant factors in this case are

the convenience of parties and witnesses, contacts in the forum relating to the cause of action, 

ease of access to sources of proof, and plaintiff’s choice of forum.   

A. Convenience of the Parties and Witnesses

The convenience of the parties and witnesses is served by transfer to the Eastern District. 

Defendant is located in Sacramento, California and Plaintiff is located in Stockton, California. 

Stockton and Sacramento are both within the Eastern District.  The Doe Defendants named under

Plaintiff’s Fifth Cause of Action are also likely within the Eastern District.  Plaintiff claims the

Doe Defendants conspired to “take over the Miwok Tribe.”  (Compl. ¶ 18).  Based on this

allegation, the Doe Defendants are probably near the tribe’s location within the Eastern District. 

While Plaintiff’s counsel is located in the Southern District, the convenience of counsel is not

relevant to consideration of a § 1404(a) transfer.  Costco Wholesale Corp. v. Liberty Mut. Ins. Co.,

472 F. Supp. 2d 1183, 1196-97 (S.D. Cal. 2007) (citing In re Volkswagen AG, 371 F.3d 201, 206

(5th Cir. 2004)).  

Additionally, the convenience of witnesses is also served by transfer.  While neither party

named specific witnesses, the allegations in Plaintiff’s Complaint occurred primarily in either

Stockton or Sacramento and any witnesses to those acts are more likely in the Eastern District than

the Southern District.  The convenience of the parties and witnesses weighs in favor of transfer to

the Eastern District.

B. Parties’ Contacts with Forum and Access to Proof

The parties’ contacts with the forum and ease of access to proof weigh in favor of transfer. 

Neither party has contacts in the Southern District related to this action, but both parties have

contacts in the Eastern District related to this action.  Plaintiff’s Complaint identifies a variety of

events, including: leadership disputes; a refusal to approve the Miwok’s new constitution; requests

for disbursement pursuant to the Compact; denial of those requests based on Plaintiff’s

“unorganized” status; a meeting between the parties to discuss this dispute; and Doe Defendants’
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attempt to take over the tribe.  (Compl. ¶¶ 9-16).  The facts as alleged occurred within the Eastern

District, rather than the Southern District.  This also suggests that any proof related to these

allegations is located within the Eastern District.  The presence of contacts in the Eastern District,

lack of contacts in the Southern District, and ease of access to proof relating to this case in the

Eastern District weigh in favor of transfer.

C. Plaintiff’s Choice of Forum

Plaintiff’s choice of forum weighs against transfer, but this factor only merits minimal

consideration.  While a Plaintiff’s choice of forum is often given great deference, that choice only

merits minimal consideration when the “operative facts have not occurred within the chosen forum

and the forum has no interest in the parties or subject matter.”  Lou v. Belzberg, 834 F.2d 730, 739

(9th Cir. 1987).  As discussed above, none of the operative facts alleged occurred within the

Southern District.  Additionally, the Court sees no reason the Southern District would have any

particular interest in hearing the claims of these parties or this subject matter.  While Plaintiff’s

choice is still a factor, it is only given minimal consideration.  Plaintiff’s choice of forum does

weigh against transfer, but this factor is outweighed by other factors.

IV. CONCLUSION

Having considered these factors, the Court finds that transfer of this case to the United

States District Court for the Eastern District of California will serve the convenience of parties and

witnesses and the interest of justice.  Accordingly, this case is transferred to the United States

District Court for the Eastern District of California.

IT IS SO ORDERED.

DATED:  April 23, 2008

Hon. Roger T. Benitez
United States District Judge
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