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Attachment B hereto (Declaration of Raymond F.ry, 924). The gist of the March 26th decision
was that the Tribe was not “organized” because it had not yet identified the members of the
“greater tribal community™ and, therefore, the Tribe’s organizational efforts up to then “did not
reflect the involvement of the whole tribal community.” The Superintendent concluded that the
BIA could not recognize the tribal constitution [or, by extension, any other tribal governing
document] or recognize Ms. Burley as Tribal Chairperson. See Attachment A to Defendants’
Reply to Plaintiff’s Opposition to Defendants® Motion to Dismiss. Mr. Fry’s conclusion that the
BIA “does not recognize any governing body for the Tribe” is fully supported by the March 26®
letter.

However, the March 26" letter does not appear to support the statement that there is no
“government-to- government relationship” between CVMT and the federal government. The
decision embodied in the March 26™ letter is at the core of the pending lawsuit, as Defendants’
Motion to Dismiss amply demonstrates, and is likewise implicated by the preliminary injunction
motion because the Fry letter is derivative of the March 26" letter.

On November 2, 2005, the attorney of record for the Defendants, James M. Upton, had a
telephone conversation with Plaintiff’s attomey of record, George Steele. Mr. Steele requested
that the October 26™ Fry letter be retracted. See Attachment C hereto {Declaration of James M.
Upton, §2). In response to Mr. Steele’s specific question as to whether Scott Keep had seen a
draft of the Fry letter before it was sent out, Mr. Upton stated that Mr. Keep had received a draft
of the Fry letter, but that no BIA Central California Agency official checked with Mr. Keep to
obtain his approval of the letter before the letter was sent to Ms. Burley. Id. Mr. Upton told Mr.
Steele that he would attempt to find out as soon as possible whether BIA would be willing to

retract the October 26™ letter. Id. Mr. Upton informed Mr. Keep that Mr. Steele wanted to know
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if BIA was going to retract the October 26" Fry letter. Attachment D (Second Declaration of
Scott Keep, 9 9). Mr. Keep could not furnish an answer to Mr. Steele’s inquiry, until Mr. Keep
had an opportunity to brief the Acting Principal Deputy Assistant Secretary on this matter. See
Attachment D (Second Declaration of Scott Keep, § 11). This briefing still had not occurred
when Mr. Keep was advised that Plaintiff anticipated filing a motion for a temporary restraining
order. Id. Y 12-14.

Subsequent to the November 2™ conversation, Mr. Upton requested that Mr. Keep
contact Mr. Fry directly to determine if the Agency was willing to retract the Fry letter. Mr.
Keep stated that he would contact Mr. Fry. Id., 13

In a November 21, 20035, telephone conversation with Mr. Steele, Mr. Upton stated that
the Central California Agency had not yet responded to Mr. Keep’s request and that he had
nothing to report. Mr. Upton conveyed Mr. Keep’s request that the parties agree on a deadline
for the next telephone conversation. Counsel for the parties agreed on a deadline of December
1,2005. Id., T4

On or about December 2, 2005, Mr. Upton left a message for Mr. Steele that he still did
not have anything to report because the Central California Agency had not yet decided whether
or not it would retract the Fry letter. Id., 5.

On October 28, 2005, the BIA Central California Agency had notified Ms. Burley that it
was scheduling an on-site “monitoring” visit for the purpose of reviewing the tribe’s use of
“638” contract funds for November 28, 2005, See Attachment B (Third Declaration of Raymond
Fry, §25); see also 1 18, 19 regarding the purposes of the Indian Self-Determination and
Education Assistance Act, 25 U.S.C. § 450, et seq. (2005). The BIA’s regulations establish a

standard procedure for the annual monitoring of tribal handling of “638” contract funds. See 25
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C.F.R. Part 900 (2005). In addition, the Tribe had agreed to such a visit in the Fiscal Year 2005
Annual Funding Agreement which is a part of the “638” contract between the Tribe and BIA.
Fry Deposition, ¥ 25.

On November 7, 2005, Ms. Burley refused to agree to the November 28" visit. Id., Y 25,
26, 27. In a December 6, 2005 letter, the BIA scheduled a December 12, 2005, site visit at Ms,
Burley’s residence/office. Ms. Burley cancelled the site visit. The BIA rescheduled the site visit
for December 20, 2005, and, once again, Ms. Burley cancelled the site visit. See Attachment B,
Declaration of Raymond Fry. Id., 1 28-34.

On Depember 5, 2005, Mr. Upton telephoned Mr. Steele to inform him that the BIA had
decided it would not retract the Fry letter and was standing by the position stated therein, See
Attachment C hereto (Declaration of James M. Upton, 96).

On December 5, 2005, Mr. Chad Everone sent a letter to Superintendent Troy Burdick of
the Central California Agency stating that the California Gambling Control Commission had
filed an interpleader suit in State court against Silvia Burley, Yakima Dixie, Chad Everone, and
Velma Whitebear, in order to resolve the question of how the Commission should handle the
distribution of Revenue Sharing Trust Fund (RSTF) monies to the Tribe. See Attachment F
hereto. The Commission’s Complaint alleges that it “. .. lacks knowledge and authority to
determine the validity of the defendants’ conflicting claims to control of the CYMT’s
government, and authority to represent it, and so cannot determine to whom the RSTF monies
should be distributed, on behalf of the CVMT.” See Exhibit 5 attached to the Tribe’s Motion for
Preliminary Injunction, 14. This Fund is comprised of a fixed portion of the gaming revenues
earned annually by the federally recognized tribes in California that conduct Indian gaming;

these revenues are distributed to the non-gaming tribes, such as the Plaintiff tribe, each year on a
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quarterly basis. Id. See also Defendants’ Reply to Plaintiff’s Opposition to Defendants’ Motion
to Dismiss at 10-12.
ARGUMENT

L THE UNITED STATES> MOTION TO DISMISS SHOULD BE
CONSIDERED FIRST.

As set forth above, Defendants filed their Motion to Dismiss on August 5, 2005, arguing
that the Tribe’s case suffers from jurisdictional infirmities, Briefing on Defendants’ Motion to
Dismiss has been concluded and awaits a ruling by this Court. In their Motion to Dismiss,
Defendants argue that: (1) this Court lacks subject matter jurisdiction over this case which, at its
core, is really an internal tribal dispute, or, in the alternative; (2) this suit fails to state a claim
upon which relief may be granted because the suit, in reality, challenges the March 26, 2004
decision of Superintendent Dale Risling, and Ms. Burley failed to exhaust her {or the Tribe failed
to exhaust its) administrative remedies for appealing this decision. Consideration of Defendants’
Motion to Dismiss before the Tribe’s motion for preliminary injunction is appropriate because

this Court must first assure itself that it has jurisdiction. See, €.2., In re Federal Election

Campaign Act Litigation, 474 F. Supp. 1051, 1053 (D.D.C. 1979) (If a court believes that it is

without subject matter jurisdiction, dismissal is mandatory.). See also Taylor v. Commonwealth

of Virginia Department of Transportation, 170 iF.R.D. 10, 12 (E.D. Va. 1996); and Watson v.

Clark, 716 F. Supp. 1354, 1356 (D. Nev. 1989) (Dismissal is mandatory if the court lacks subject
matter jurisdiction). Because Defendants’ Motion to Dismiss challenges this Court’s subject
matter jurisdiction to hear Tribe’s claims, it should be heard prior to the Tribe’s motion for

preliminary injunction.
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I1. THE ISSUANCE OF A PRELIMINARY INJUNCTION IS AN
EXTRAORDINARY REMEDY.

The United States Supreme Court has declared that a preliminary injunction constitutes

an “extraordinary and drastic remedy.” Mazurek v. Armstrong, 520 U.S. 968, 972 (1997). The

movant for a preliminary injunction bears the burden of making the following four showings: (1)
a substantial likelihood of success on the merits; (2) movant will suffer irreparable harm if its
motion is denied; (3) injunctive relief would not significantly harm other interested parties; and
(4) the public interest would be served by granting injunctive relief. Katz v. Georgetown Univ.,

246 F.3d 685, 687 (D.C. Cir. 2001); Mova Pharm. Corp. v. Shalala, 140 F. 3d 1060, 1066 (D.C.

Cir. 1998). The federal district court balances the showings made on each of the four factors in
order to determine how to rule upon a motion for a preliminary injunction. Mova Pharm. Corp.,
140 F.3d at 1066. Defendants submit that this balancing process should lead the Court to deny
the motion.

III. PLAINTIFF HAS NOT MADE A SHOWING OF A SUBSTANTIAL
LIKELIHQOD OF SUCCESS ON THE MERITS.

Plaintiff must make a “strong showing it is likely to prevail on the merits” - - that is, must
establish “a substantial indication of probable success.” Washington Metro. Area Transit
Comm’n_v. Holiday Tours, Inc., 559 F.2d 841, 842-43, 844 (D.C. Cir. 1977). In the
circumstances present here, Plaintiff cannot make the required showing, unless it preliminarily
succeeds in refuting Defendants’ arguments that: (1) this Court lacks subject matter jurisdiction
over this case which, at its core, is really an internal tribal dispute, or, in the alternative; (2) this
suit fails to state a claim upon which relief may be granted because the suit, in reality, challenges
the March 26, 2004 decision of Superintendent Dale Risling, and Ms. Burley failed to exhaust

her (or the Tribe failed to exhaust its) administrative remedies for appealing this decision. Even

CVMT-2011-001064



Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 7 of 281
Case 1:05-cv-00739-JR Document 31 Filed 01/03/06 Page 13 of 26
though the PI motion is purportedly aimed at the Fry letter sent to Ms. Burley on October 26,
2005, the Fry letter is really rooted in the March 26 letter, as the Fry Declaration attached
hereto makes readily apparent.?

A. Lack of Subject Matter Jurisdiction.

We reiterate the argument contained in our Motion to Dismiss filed on August 5, 2005,
that, at bottom, this lawsuit amounts to nothing more than an internal tribal dispute, and, as a
general rule, federal district courts lack jurisdiction over internal tribal leadership, membership
and organizational issues. See Memorandum in Support of Defendants” Motion to Dismiss at 9-

11. If the Court should find that it lacks jurisdiction over this lawsuit, it follows, a fortiori, that

the Plaintiff’s PT motion must be denied.

B. Failure to State a Claim Upon Which Relief May be Granted.

Neither Ms. Burley nor the Tribe attempted to file an administrative appeal from the
Superintendent’s decision contained in the March 26, 2004 letter, even though the letter
specified the applicable administrative appeal procedures. This failure to exhaust administrative
remedies constitutes a failure to state a claim upon which relief may be granted and the Court
should dismiss the Complaint. If the Court should decide to dismiss the Complaint, then it must
necessarily deny the Tribe’s Pl motion. See Memorandum in Support of Defendants’ Motion to
Dismiss at 12-21 on the argument concerning the failure to state a claim.

In sum, if the purpose of Plaintiff’s PI motion is to preserve the status quo until such time
as the court can make “a final determination of the merits of the suit” Washington Metro. Area

Transit Comm’n. v. Holiday Tours, Inc., 559 F.2d at 844, but the Defendants have pending a

¥ This does not mean that because the Tribe did not file an administrative appeal from the March
26" decision, it was somehow precluded from lodging an administrative appeal from the October
26" action.

10
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dispositive motion {based principally on non-merits defenses to the lawsuit), which could be
granted solely on the basis of these non-merits defenses, then the Court should rule on that
dispositive motion first, If the Court were to grant the Defendants’ Motion to Dismiss, the Court
would not have to reach the merits of the suit. Accordingly, ruling on the Motion to Dismiss
first has the potential for conserving judicial resources. In this regard, we stress that a plurality
of the Justices in one decision of the United States Supreme Court voiced a strong objection to

having a federal court decide the merits of a case over which the court lacks jurisdiction. Steel

Co. v. Citizens for a Better Env’t, 523 U. S. 83, 101-102 (1998).

If the Court decides it will not rule on Defendants’ Motion to Dismiss first, then,
alternatively, we request that the Court rule on the non-merits defenses set out therein (and
reiterated above), when considering Plaintiff’s preliminary injunction motion.

C. Likelihood of Plaintiff’s Success on the Merits.

Plaintiff contends there are two merits issues in this case: “1) whether CVMT possesses
the right to make its own laws and be governed by them; and 2) whether Defendants are acting
unlawfully by interfering with CVMT’s self-governance.” (Pl. Memorandum at 11). Plaintiff

asserts that the decision in Ransom v. Babbitt, 69 F. Supp. 2d 141 (D.D.C. 1999) stands for the

proposition that the Defendants “. . . have the responsibility to interpret, not approve or reject,
tribal laws.” [Emphasis supplied] Id. However, while Indian tribes have a right to promulgate
their own governing documents, the BIA, nonetheless, has the responsibility to ensure that these
documents reflect the will of the tribe as a whole, including the greater tribal community in the
case of an “unorganized” tribe such as the CVMT. Mr. Fry’s October 26, 2005 letter is
consistent with this responsibility and did not unlawfully interfere with the CVMT’s self-

governance.

11
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The threshold fact here is that the Tribe sent Tribal Resolution No. R-1-09-26-2005 to the
BIA Central California Agency for the purpose of obtaining BIA approval. See Third
Declaration of Raymond Fry, 423 (Attachment B hereto). This reality is totally inconsistent with
the Tribe’s basic argument that the BIA has no responsibility/authority to approve or reject tribal
laws and, in and of itself, should preclude any showing of “a substantial indication of
[Plaintiff’s] probable success.” Washington Metro. Area Transit Comm’n., supra, 559 F.2d at

842.%

1. The Will of the Tribal Membership is an Important Element of the
Federal-Tribal Relationship.¢

More than three and one-half years ago, the Tribe stated in a previous suit against the
federal government that . . . . it was an Indian Tribe with a potential membership of 250
people . . .” [Emphasis added]. See Attachment B to Defs. Memo. in Support of Motion to
Dismiss. As we point out in our Motion to Dismiss, and reiterate here, the Plaintiff has yet to
identify which of the 250 potential members should be made members of the CVMT.Z

The federal-tribal relationship is founded upon the premise that tribal governing

¥ The Department is now reviewing the existing Fee-to-Trust program of the BIA’s Pacific
Regional Office. See Attachment B hereto (Declaration of Raymond Fry, §22).

¥ In their Motion to Dismiss, the Defendants analyze the merits of this suit. Defs. Memo. at 21-
32; to the extent this Opposition may not reiterate all of the merits arguments in support of
Defendants’ Motion to Dismiss this case, it incorporates herein any remaining arguments by
reference.

¥ 1t is ironic that soon after the series of meetings held at the Central California Agency to
facilitate the organization of the Tribe began, Ms. Burley wrote to Acting Superintendent Dale
Morris that Mr. Melvin Dixie, Yakima Dixie’s brother, . . . may have a right to participate in the
organization of the Tribe.” See Attachment B (Third Declaration of Raymond Fry, Exhibit 6G
attached thereto). This statement could be viewed as an admission by Ms. Burley that at least
some individuals in the Yakima Dixie faction should be made members of the CVMT, thereby
entitling them to participate in the organization of the Tribe.

12
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documents reflect the will of the tribe as a whole. The Secretary of the Interior has the
responsibility to determine whether the governing documents of a tribe with which the Secretary

deals actually represent the will of the tribe as a whole. In Ransom v. Babbitt, 69 F. Supp. 2d

141 (D.D.C. 1999) (a decision relied upon by Plaintiff), the failure of the BIA to determine
whether a proposed tribal constitution was valid led the court to conclude the BIA was ™ ...
derelict in [its] responsibility to ensure that the Tribe make its own determination about its
government consistent with the will of the Tribe and the principles of tribal sovereignty.” 69 F.

Supp. 2d at 153. While Ransom dealt with an organized tribe, the quoted language logically

applies to an “unorganized” Indian tribe, which also should make all of its determinations about
tribal governing documents consistent with the will of the greater tribal community. It appears
that Tribal Resolution No. R-1-09-26-2005 does not reflect the will of the greater tribal
community, because the CVMT has not, as of January 3, 2006, identified which of the 250
potential members should be made tribal members. In this regard, the February 11, 2005,
Olsen letter pointedly states, in pertinent part, as follows: “The first step in organizing the Tribe
is identifying putative tribal members.” Yakima Dixie’s Motion to Intervene, filed on September
2, 2005, echoes Mr. Olsen’s concern, because it asserts that Mr. Dixie “is hereditary Chief, by
lineal descent, of the Tribe and a Spokesperson for the ‘Putative members of the Tribe.”” Dixie
Motion to Intervene at 2.

In sum, Mr. Fry’s October 26™ letter is totally consistent with the Department’s
responsibility to ensure that Tribal Resolution No. R~1-09-26-2005 reflects the will of the greater
tribal community - - that is, all or most of the potential membership of 250 people, which,
according to the Plaintiff, existed as of April 25, 2002 (the date the complaint in the prior suit

was signed). It follows, then, that the October 26" letter did not unlawfully interfere with the

13
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CVMT s right of self~governance.

2. Neither 25 U.8.C. 476(h) nor 25 U.S.C. 3601(4) Makes Plaintiff
Success on the Merits Likely.

Plaintiff relies upon Section 476(h) of the Indian Reorganization Act and Section 3601(4)
of the Indian Tribal Justice Act for the proposition that the BLA may not “. . . disregard
CVMT’s governing documents and Constitution.” P1. Memo. at 11-12. Plaintiff is really
arguing that the government must accept whatever tribal constitution and other tribal governing

documents the CVMT has promulgated and has no role to play with respect to these governing

documents. However, this argument ignores the Department of the Interior’s responsibility for
ensuring that an Indian tribe’s tribal constitution and other governing documents reflect the will
of the tribe as a whole. In the circumstances of this case, that duty extends to ensuring that
CVMT’s Tribal Resolution No. R-1-09-26-2005 (the governing document put specifically at
issue by the PI motion) reflects the will of the greater tribal community, as discussed above. See
Defs. Memo. in Support of Motion to Dismiss at 24-28.

Section 476(a)(1) of the Indian Reorganization Act (IRA) (P.L. No. 383, Act of June 18,
1934, 48 Stat. 984 (25 U.S.C. § 461 et seq.), has been held to allow the Secretary to reject the
results of a Secretarial election held for the purpose of determining whether amendments to a
tribal constitution should be approved, where it was unclear whether the approved amendments
were supported by a majority of the voting members of the tribe. Shakopee Mdewakanton Sioux
(Dakota) Community v. Babbitt, 107 F. 3d 667, 670 (8" Cir. 1997). Clearly, Congress is
presumed to know the law when it enacts new legislation. Garrett v. United States, 471 U.S.
773, 793-94 (1985). This presumption necessarily encompasses awareness that the premise of
the federal-tribal relationship is that tribal governing documents reflect the will of the tribal

membership. Therefore, it follows that when Congress enacted Section 476(h) of the IRA,
14
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Section 476(h) implicitly incorporated the principle that tribal governing documents must reflect
the will of the tribe as a whole. It is well established that sections of the same statute are to be
read together so as to be consistent. King v. Shaefer, 940 F.2d 1182, 1185 (8" Cir. 1991). Since
Section 476(a)(1) has been held to incorporate the Secretary’s responsibility to ensure that tribal
governing documents reflect the will of the tribal membership/the tribe as a whole, it follows,
then, that Section 476(h) implicitly incorporates the same responsibility. Finally, we read
Section 476(h} as freeing tribes from the procedural constraints of Sections 476(a) and (c) that
apply to tribal requests for the calling of a Secretarial election to approve proposed tribal
governing documents (or amendments thereto). Plaintiff has not demonstrated that Section
476(h) effectively negated the Secretary’s authority to find that a tribe is “unorganized” and to
refuse to recognize a tribal governing document because it does not reflect the will of the greater
tribal community (or a majority of the members of that community). Finally, Interior’s reading
of Section 476(h) is entitled to substantial deference given its expertise in interpreting Indian

legislation. Chevron USA, Inc. v. Natural Resources Defense Council, 467 U.S. 837, 844

(1984). The Supreme Court has “... long recognized that considerable weight should be
accorded to an executive department’s construction of a statutory scheme it is entrusted to
administer.” 467 U.S. at 844.

Plaintiff’s reliance on the Indian Tribal Justice Act (P.L. No. 103-176, Act of December
3, 1993, 107 Stat. 2004 (codified at 25 U.S.C. 3601, et seq.)) is misplaced as well. The finding
in Section 3601(4) is outweighed by the fact that the basic purpose of the Act was “. .. to
improve the administration of justice . . . [in] Indian country and to provide resources to tribal
justice systems.” H.R. Rep. No. 103-205, reprinted in U.S. Code Cong. & Admin. News, 103"

Cong., 1* Sess. (1993), p. 2425. The same report states, in pertinent part, that “ . . . funding for

15
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tribal courts remains a serious problem. * * * The Committee is aware of many Indian tribes that
have not developed tribal justice systems due to a lack of funds.” Id. p. 2429. Unlike Section
476 of the IRA, the Indian Tribal Justice Act does not concern the promulgation of tribal
governing documents and should be deemed irrelevant.

3. Defendants Acknowledge there is a Government-to-Government
Relationship between the Federal Government and the CVMT.

Notwithstanding the language of the October 26" letter, Mr. Fry’s Declaration establishes
that his letter was, in fact, based upon the March 26, 2004 letter of Superintendent Risling to
Silvia Burley and the letter’s statement that the BIA “does not recognize any governing body for
the Tribe” accurately reflects the decision contained in the March 26" letter, but that the March
26" letter does not appear to support the statement about the absence of a “government-to-
government relationship” between the CVMT and the federal government. Defendants submit
that the lack of a recognized governing body, in and of itself, adequately supports Mr. Fry’s
decision not to take any action on the Tribal resolution. Even though Defendants agree with
plaintiff that the October 26™ letter could not operate to abolish the government-to-government
relationship, the Tribe’s fixation with this issue belies the fundamental issue presented by this
case - - namely: the Secretary’s responsibility for ensuring that tribal governing documents
promulgated by an “unorganized™ tribe reflect the will of the greater tribal community.

In short, Plaintiff has not met its burden of demonstrating a likelihood of success on the
merits.

IV. PLAINTIFF HAS NOT SHOWN IT WILL SUFFER IRREPARABLE

HARM IF ITS MOTION FOR A PRELIMINARY INJUNCTION IS
DENIED.

Plaintiff asserts that the Interior Department’s “unlawful interference with tribal self-

governance constitutes irreparable harm.” Pl. Memo at 16-17. The Tribe cites three decisions - -
16
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(1) Prairie Band of Potawatomie Indians v. Pierce, 253 F.3d 1234 (10" Cir. 2001); (2) Kiowa

IndianTribe of Oklahoma v. Hoover, 150 F.3d 1163 (10" Cir. 1998); and (3) Seneca-Cayuga

Tribe v. Oklahoma, 874 F.2d 709 (10" Cir. 1989) - - in support of its argument. Id. at 17.

At the outset, we note that the Tribe does not allege that it contemplated the imminent
purchase of land which it would request be put into trust. Thus, the October 26" refusal to act
upon the Tribal Resolution No. R-1-09-26-2005 did not irreparably harm any anticipated efforts
to put tribal land into trust. Also, the premise of the CVMT’s argument is that the BIA Central
California Agency “unlawfully interfered” with the CVMT’s self-governance. To the contrary,
we have demonstrated that the fundamental issue here is whether the BIA has the
responsibility/authority to ensure the tribal governing documents promulgated by an
“unorganized” tribe reflect the will of the greater tribal community, and that the BIA does have
such responsibility/authority. Since the premise for the Tribe’s argument on irreparable harm is
faulty, its argument should be rejected for this reason, as well.

None of the three cited decisions, however, concerns allegedly unlawful actions by the
federal government. Kiowa, for example, involved a series of suifs against the tribe in state
court by tribal creditors. These suits presented the prospect of potential seizure of tribal assets
by those tribal creditors and the creation of a bar against the full enforcement of tribal laws

bearing on rights of tribal creditors. In Seneca-Cayuga, the state of Oklahoma sued in state court

to enjoin the operations of a tribe’s bingo games; the federal court granted the tribe’s preliminary
injunction to head off possible loss of revenue from tribal bingo operations and loss of tribal
members’ jobs at the bingo parlor. Plaintiff argues: “As in Kiowa and Seneca-Cavyuga,
Defendants’ interference has caused interruptions or complete stoppages of income lawfully due

to the Tribe, and upon which the Tribe depends.” P1. Memo at 17.

17
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Unlike the Court of Appeals for the Tenth Circuit, the Court of Appeals for this Circuit

has held that “economic loss does not, in and of itself, constitute irreparable harm.” Wisconsin

Gas Co. v. Fed. Energy Regulatory Comm’n., 758 F.2d 669, 674 (D.C. Cir. 1985); National

Head Start Ass’n v. Department of Health & Human Services, 297 F. Supp. 2d 242, 251 (D.D.C.

2004} (held that alleged loss did not amount to a “significant and irreparable loss™). Ata
minimum, an alleged monetary loss which can be compensated at a later time does not amount to
irreparable harm. Smith, Bucklin & Associates v. Sonntag, 83 F. 3d 476, 481 (D.C. Cir. 1996).
While the suit filed in state court against four possible “persons of authority” within the CVMT
by the California Gambling Control Commission (Commission) (Exhibit 5 to Plaintiff’s Motion)
may delay the distribution of RSTF (Revenue Sharing Trust Fund) monies to the CVMT, the
Commission states that it has no [property] interest in the future distributions of RSTF monies to
the CVMT. The Complaint also states that the Commission will deposit the scheduled
distribution by the CVMT that it is now withholding with the Clerk of the Court (the Superior
Court of California for the County of Sacramento).

The current situation does not present the spectre of a permanent, uncompensable loss of
the RSTF monies. This is true, in part, because the monies already being withheld from
distribution to the CVMT have been c'ieposited with the Clerk of the Court and monies to be
scheduled for future distribution to the CVMT will undoubtedly be deposited with the Clerk of
the Court, as well. Furthermore, in a letter of August 4, 2005, the Commission stated that its
... trustee status under the [Gaming] Compact [between the State and Indian tribes in California
engaged in gaming] demands that we ensure the RSTF contributions go to the [T]ribe for the
benefit of the Tribe and not merely an individual member.” See Attachment E (Commission’s

letter of August 4, 2005). The Comumission was implicitly conceding potential liability for

18
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money damages, if the distributions to the Tribe were not properly made. Therefore, any
monetary loss suffered by the Tribe arguably would be “compensable” within the meaning of the

Smith, Bucklin & Associates opinion. Accordingly, these “interruptions or complete stoppages

of income lawfully due to the Tribe [that is, scheduled distributions of RSTF monies to the

CVMT]” (Pl. Memo at 17) cannot constitute “irreparable harm.”¥

Plaintiff also contends it will be “forced to spend time, effort and money” to defend the
state court suit by the Commission. Id. This alleged injury falls into the category of ““mere’

economic injuries which under Firginia Petroleum Jobbers is insufficient to warrant a stay.”

Washington Area Transit Commission, 559 F.2d at 843 n. 2. Although Virginia Petroleum
‘Jobbers Ass’n v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958) involved a motion
for a stay of proceedings before the Federal Power Commission pending the Circuit’s review of
certain administrative orders of the Commission, the Washington Area Transit Commission

opinion referenced Virginia Petroleum Jobbers because at that time the factors to be considered

in ruling on a stay also applied to motions for preliminary injunctions. 559 F.2d at 842 n.1. In
Virginia Petroleum Jobbers, the Court of Appeals for the D.C. Circuit held: “mere injuries,
however substantial, in terms of time, money and energy necessarily expended [on the court’s
review of the Federal Power Commission’s orders], are not enough.” [Emphasis added] 259 F.

2d at 925. Similarly the “time, effort and money” that the CVMT allegedly must invest in

¥ 1t also appears that any loss suffered would be restricted to the delayed receipt of these RSTF
monies by the CVMT. This type of loss would be compensable by the recovery of interest. The
August 4" letter of the Commission relates to this issue because in it the Commission stated that
any withheld [delayed] distributions would be paid over to the Tribe together with “appropriate
accrued interest,” once the question of the appropriate person to whom to pay over the quarterly
distribution (then being withheld) was resolved. On the basis of this representation, the CVMT
would likely be able to recover interest from the Commission, which should have accrued on
distributions paid into the court registry during the time it took to resolve the Commission’s suit.

19
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defending the state court suit against the California Gambling Control Commission does not
justify the issuance of a preliminary injunction. Moreover, if the CVMT were to succeed in
getting the state court suit dismissed for lack of jurisdiction, it could seek recovery of its attorney
fees and costs and other litigation expenses incurred in defending the suit by the Gambling
Control Commission.

The Tribe’s failure to make any showing of irreparable harm, in and of itself, strongly
militates in favor of the denial of Plaintiff’s motion. Indeed, on one occasion, this court denied a
PI motion solely on the grounds of a lack of irreparable harm; the Court of Appeals affirmed,

and noted that the plaintiff was unlikely to succeed on the merits, either. Tenacre Foundation v.

Immigration & Naturalization Service, 78 F. 3d 693, 696 (D.C. Cir. 1996).

V. THE ISSUANCE OF A PRELIMINARY INJUNCTION WOULD CAUSE
SIGNIFICANT HARM TO THE DEFENDANTS.

The Plaintiff argues that “there is no conceivable interest of Defendants that can be
burdened” by the issuance of the requested preliminary injunction. Pl. Memo at 18. To the
contrary, the grant of the requested relief will cause significant harm to the Defendants. First,
issuance of the injunction would make the CVMT believe it was justified in cancelling three
scheduled site visits by the BIA for the purpose of monitoring the Tribe’s administration of
“638” contract funds provided to the Tribe under the present “638” contract between the CVMT
and the BIA, and would strongly encourage it to resist any future site visits. See Attachment B,
Declaration of Raymond Fry, 49 25-34. The governing regulations (25 C.F.R. Part 900)
authorize the BIA to conduct at least one site visit per year for the purpose of monitoring a
tribe’s handling of “638" contract monies. More importantly, the Tribe agreed to the annual
monitoring visit in the Fiscal Year 2005 Annual Funding Agreement which is part of the “638”

contract between the Tribe and BIA. Id., §25. It is important that the BIA be able to ascertain
20
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how such federal funds are being handled. Second, as documented in Attachment B
(Declaration of Raymond Fry, | 12-17), the BIA has made a vigorous effort to facilitate the
organization of the CVMT by attempting to bring together the Burley and Dixie factions within
the Tribe/greater tribal community. Although Mr. Dixie, his counsel, consultant and certain
supporters attended the meetings at which both tribal factions were represented, held at BIA’s
Central California Agency, Ms. Burley refused to appear in person at any of these meetings. See
Attachment B (Declaration of Raymond Fry, 16).

The government-to-government relationship between the Tribe and the federal
government is not the “one-way street” that the Tribe’s rhetoric strongly suggests. Rather, the
Tribe, too, has an obligation to cooperate with lawful and reasonable requests of the BIA of the
type described in the preceding paragraph. In short, if the government is not able to conduct
business with tribes in a reasonably cooperative fashion, a “two-way street” cannot exist. This
reality, when viewed in juxtaposition with the absence of a showing of irreparable harm, tips the

“balance of harms” in favor of the Defendants. National Wildlife Federation v. Burford, 835

F.2d 305, 318-19, 326 (D.C.Cir. 1987).2

V1. THE PLAINTIFF HAS NOT SHOWN THAT THE PUBLIC INTEREST
WILL BE SERVED BY ISSUANCE OF THE INJUNCTION.

Plaintiff asserts that the “protection of tribal sovereignty” is the public interest at stake in
this case. Pl. Memo at 19. While the promotion of tribal sovereignty is an important aspect of
federal Indian policy, this must be balanced against the public interest in the “effective and
transparent administration” of federal monies used to finance “638" contracts. Cf. National

Head Start Ass’n v. Department of Health and Human Services, 297 F. Supp. 2d 242, 251

¥ The grant of Plaintiff’s motion would also likely harm Yakima Dixie and other interested third
parties.
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(D.D.C. 2004) (held that the public’s “. . . strong interest in the effective and transparent
administration of federal grant programs” outweighed the interest of the plaintiff in avoiding a
possible ¢ . .. campaign to discredit Head Start programs as profligate . . . ). In addition, there
is a public interest to be served in having BIA continue to facilitate the organization of the
CVMT which, in turn, will lead to the creation of a workable government-to-government
relationship between the Tribe and the BIA. This organization of the Tribe, not the issuance of
a preliminary injunction, is the only real means of ensuring that state and local agencies with
which the Tribe now does business will no longer be running the present “risk,” emphasized by
the Tribe, of dealing with “unauthorized representatives” of the Tribe. P1. Memo. at 19.
CONCLUSION
For the reasons set forth above, Defendants respectfully request that the Plaintiff’s

motion for a preliminary injunction be denied.
Dated this 3" day of January, 2006.

Respectfully submitted,

Electronically signed
JAMES M. UPTON

U.S. Department of Justice

Environment & Natural Resources Division
General Litigation Section

P.O. Box 663

Washington, D.C. 20044

Tel. (202) 305-0482

Fax: (202) 305-0506
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OF COUNSEL:

Scott Keep, Assistant Solicitor,
Branch of Tribal Government and Alaska
Office of the Solicitor
U. S. Department of the Interior
Room 6456
1849 C Street, N. W.
Washington, D.C. 20240

Jane Smith

Attomey-Advisor

Office of the Solicitor

U.S. Department of the Interior
Room 6456

1849 C Street, N.W.
Washington, D. C. 20240

Attachments
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Centrat California Apency
650 Capital M), Suite B-500 T REFLY REFERTS
Sacramento, CA 958144710

GCT 2 6 2005

Sylviz Burley

Califormia Valley Miwok Trihe
10601 Escondido PL

Stocktan, CA 95212

Dear Ms. Burley:

This letter shall serve to ackmowledge receipt at the Central Culifornia Agency of
California Valley Miwok Tribal Resolution No. R-1-09-26-20085, o Octaber 17, 2005.

This resolution anthorized the Fribe to Reprogram Fiscal Year 2006, 2007 end 2008
Tribal Priority (TPA) Allocation fiunds in the amount of 3,000 ennually into the Burean
of Indtan Affairs (BIA) Fee-to-Trust Program

Since the BIA does not recogyijze any governing body for the Tribe, nor do we cumently
have a govemment-to-government relationship with the California Valley Miwole Tribe,
wa are returning $his resoiution without action

If you have auy questions, please do nat hesitate to contact Raymoud Fry, Tribal
Ogperations Officer at (916} 978-3754.

Superimendant

CVMT-2011-001080
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CALIFORNIA VALLEY MIWOK TRIBE, )
Formerly, SHEEP RANCH OF ME-WUK
INDIANS OF CALIFORNIA,

Plaintiff,

No. 1:05CV00739
Judge James Robertson

UNITED STATES OF AMERICA,
GALE A. NORTON, Secretary of the
Interior,

JAMES E, CASON, Associate Deputy
Secretary of the Interior,’

Defendants.

R N N I o N A o el g

THIRD DECLARATION OF RAYMOND FRY

' David W. Anderson, formerly the Assistant Secretary - Indian Affairs, is no
longer with the Department of the Interior, The position of Assistant Secretary - Indian
Affairs is vacant. The duties of the Assistant Secretary have been delegated by the
Secretary of the Interior to the Associate Deputy Secretary by Secretarial Order 3259,
dated February 8, 2005, as amended on August 11, 2005. James E. Cason, Associate
Deputy Secretary is substituted for Mr. Anderson pursuant to Fed. R. Civ. P, 25(d).

CVMT-2011-001082
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L, Raymond Fry, declare;

1.

I am the Tribal Operations Officer for the Central California Agency (CCA), Bureau of
Indian Affairs, located in Sacramento, California and I have personal knowledge of the
facts set forth in this Declaration,

] have held that position since June of 1991, and I heve worked and continue to work
extensively with a large number of the 54 federally recognized tribes in our service
atea to organize their tribes and develop and strengthen their governmental
infrastructures by conducting training conferences for all tribes covering a variety of
subjects and by providing technical support and gssistance to these tribes resulting in
an enhanced government-to-govermment relationship between these tribes and the
BIA.

It was and continues to be the practice within the BIA’s Pacific Region in California,
that if a tribe is federally recognized but has not formally re-organized by adopting a
written governing document at an election duly noticed and open to all adults who are
eligible for membership in the tribe, that the BIA would identify a spokesperson for the
tribe whom we ¢ould maintain contact with on behalf of the tribe until such re-
organization oceurred.

On September 7, 1994, 1 assisted the California Valley Miwok Tribe, then known as
the Sheep Ranch Rancheria, by preparing two documents for the Tribal Spokesperson

Mr. Yakima K. Dixie, to consider and if acceptable sign and 1 have been working with

California Valley Miwok
2 Tribe v. United States
3rd Declaration of

Raymond Fry
CVMT-2011-001083
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the California Vailey Miwok Tribe since July of 1994, and on tribal leadership issues
since 1998,

5. Mr. Yakima K. Dixie was a son of Mabel Hodges Dixie, the last occupant of the
groups small, 0,9 of an acre Rancheria. As one of four heirs to Ms. Dixie’s estate, Mr,
Dixie is considered 2 divided interest holder of the former Rancheria land.

6. The other initial members of the group were Ms. Silvia Burley, her two daughters and
minor granddaughter. Ms. Burley’s ties to the Rancheria are remote. In a deposition
teken in an earlier case brought to challenge the transfer of the land to Mr. Dixie,
which Ms. Burley has appealed to the Ninth Circuit Court of Appeals where it is
awaiting a deciston, Ms. Burley indicated that Mabel Dixie’s mother was her
grandfather’s sister,

7. By certified letter dated March 26, 2004, from the BIA, to Ms. Silvia Burley (see
Exhibit No. 1), the Superintendent stated that he recognized Ms. Burley as a person of
some authority within the Indian Community, but he did not recognize the Tribe as
being organized or as having any dully adopted governing document. In accordance
with provisions of 25 CFR Part 2, Administrative Appeals, Ms, Burley was provided
notice of her appeal rights and a copy of the regulations, but she failed to file a Notice
of Appeal or an Appeal within the prescribed 30-day timeframe.

8. By letter dated February 11, 2005, to Mr. Yakima Dixie, of the Sheep Ranch
Rancheria of Miwok Indians of California, Michael D. Olsen, Principal Deputy, Acting
Assistant Secretary-Indian Affairs, addressed Mr. Dixie’s appeal as well as referencing

the Central California Agency’s March 26, 2004, correspondence which indicated that

California Valley Miwok
3 Tribe v, United States
' 3rd Declaration of
Raymond Fry
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9.

10.

11.

the tribe was not organized and that the BIA. did not recognize any tribal government

or governing document being in effect. (See Exhibit No. 2) Mr. Olsen further stated:

I encourage you to continue, either in conjunction with Ms. Burey, other

tribal members, or potential tribal members to continue your efforts to

organize the Tribe along the lines outlined in the March 26, 2004, letter so

that th? f.ribe can become organized and enjoy the full benefits of Federal

recognition.
By letter dated March 7, 2005, addressed to the BIA, CCA, Yakima Dixie made 2
formal request for action from Ray Fry, BIA, CCA Tribal Operations Officer "in the
form of a written acknowledgement of his right to organize the tribe . . . in snch terms
as may be mutually agreeable. (See Exhibit No. 3)
In an April 8, 2005, letter to the Superintendent of the Central California Agency, Ms.
Burley acknowledged the efforts by Judge Kathyrn Lynn, Mﬁﬁraﬁve law judge
from the Department’s Office of Hearings and Appeals, to mediate the dispute
between the tribe and Mr, Dide. Ms. Burley’s response to Judge Lynn’s efforts was
to state that Mr. Dixie was a tribal member and that the Tribe had no dispute with him.

{See Exhibit No. 4) While Ms. Burley stated her belief that the Bureau was

interfering n the intemnal matter of the Tribe, she also stated that the Tribe believed it
could work out sohrtions that address the core concerns of the BIA while protecting
the sovereignty of the Tribe.
By letter of August 30, 2005, Mr. Dixie, was notified that hie had been dis-enrolled in
accordance with the Miwok Customs and Traditions and with the California Valley

Miwok Tribe’s Enrollment Ordinance.(See Exhibit No. 5).

California Valley Miwok

4 Tribe v. United States
3rd Declaration of
Raymond Fry
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12. Principal Deputy, Acting Assistant Secretary Olsen’s Febnuary 11, 2003, letter
included the observation that the first step i organizing the Tribe is identifying
putative tribal members and the offer that [ilf you need guidance or assistance, Ray
Fry (916) 930-3794, of the Central California Agency of the BIA can advise you how
to go about doing this,Based upon this suggestion, the BIA was contacted by both
tribal factions to set up meetings to discuss the organization of the Tribe. {See Exhibit
No. 2).

13. On March 10, 2005, at 2;00 pm, Mr,Gregory, the Pacific Regional Director, members
of his staff, Mr. Morris, Central California Agency Acting Superintendent, and
members of his staff including myself met with Ms. Silvia Burley, her attorneys, and
tribal staff at the Pacific Regional Office, to discuss Mr, Olsen’s February 11, 2005,
letter. Prior to setting up this meeting, the BIA continuously encouraged each group
to work together in this organization effort, but Ms. Burley indicated that she did not
want Mr. Dixie or his representatives to be present at this meeting, The central theme
of this meeting was to define roles and responsibilities of the tribe and the BIA in the
overall organization efforts of the tribe.

14. On March 14, 2005, a meeting took place at the Central California Agency between
the Acting Superintendent, Mr, Morris, BIA staff and representatives of both tribal
factions including Yakima Dixje, Melvin Dixie (Yakima’s brother) their representatives
and a representative for Ms. Burley. The primary topic of discussion was again, the

organjzation of the tribe and who would constitute the putative member ¢lass.

California Valley Miwok

5 Tribe v, United States
31d Declaration of
Raymond Fry
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15. On July 8, 2005, BIA’s Central California Agency staff met with Mr. Yakima Dixie’s
consultants, attorneys, Ms. Dequita Boire (daughter to Merle Butler, also a divided
interest bolder of the Rancheria), Ms. Velma Whitebear and other local Miwok Indians
and Ms. Carla Bell, attorney for Ms. Burley. Mr. Yakima Dixie was unable attend this
meeting. The Yakima Dixie group requested that Ms. Bell not be allowed to
participate in the meeting as they wanted Ms, Burley there as they belicved that at this
juncture of time, she was the only individual who could make positive contributions to
the discussions. To accommodate all, the BIA’s Agency Superintendent, Mr. Burdick
and myself met separately with both Mr. Dixie’s group as well as with Ms. Bell. Mr,
Dixie’s group was asked by the BIA to submit a proposal for organizing the iribe.
This request was passed on to Ms, Bell, who indicated that she would relay this
information back to Ms. Burley. There were no documents provided by Ms. Burley to
have Ms. Bell be the designated representative for Ms. Burley’s group.

16. The main topics of discussion at these meetings included identifying the putative
members of the Tribe, organizational processes that should be considered and
concerns the Dixie group had regarding the use of P.L. 93-638 funds by the Tribe,
under Ms. Burley’s leadership, the use of the non-gaming revenue by Ms. Burley’s
faction and the lack of involvernent at these multiple meetings by Ms. Burley herself.

17. The Bureaw’s efforts to assist in the organization of the Tribe are reflected in part in

the attached collection of correspondence, meeting sign-in sheets and minutes. (See

Exhibit No. 6)

California Valley Miwok
3} Tribe v. United States
31d Declaration of
Raymond Fry
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18. The enhancement of self-detenmination by federally recognized tribes was captured in
P.L. 93-638, the Indian Self-Determination and Education Assistance Act of 1975 (25
U.S.C. ' 450 ef seq.}(commonly referred to simply as “638"), which stated the
following purposes:

This Act is to provide maximum Indian participation in the
Government and education of the Indian people: to provide
for the fill participation of Indian tribes in programs and
services conducted by the Federal Government for Indians
and to encourage the development of human resources of
the Indian people: to establish a program of assistance to
upgrade Indian education: to support the right of Indian
citizens to control their own educational activities: and for
other purposes.

19. The regulations implementing the Indian Self~Determination and Education Assistance
Act, contained in 25 CFR Part 900, presciibe the contracting process and the roles and
responsibilities of the tribes, as well as the federal government in the tribal self-
determination process conteined in P.L. 93-638. The Act and these federal regulations
provide significant latitude to tribes who are proposing to enter into a contractual
relationship with the federal povernment, For {ustance, a tribe may contract to
administer 2li or part of a BIA antharized program, for periods of time ranging from
one to three years in length, These programs may be redesigned to meet the tribe’s
needs as long as they do not violate federal law or regulation. Once the contracts are
reviewed and awarded by the BIA, the provisions of those contracts must be met. An
example of non-compliance may occur if specific funding is set aside by BIA for the
administration of a particular program and the tribe attempts to reprogram those

earmarked funds for other purposes, without first BLA approval for revising or

California Valiley Miwok
7 Tribe v. United States
3rd Declaration of
Raymond Fry
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modifying their contract, which is 2 process required to redefine the use of those
funds.

20. The Fee-To-Trust Consortium that the California Valley Miwok Tribe had proposed

21.

to join in FY 2006, 2007 and 2008, was initially developed by the tribes located within
the service area of BIA’s Central California Agency in 2000, for the express purpose
of assisting tribes who had or who had anticipated acquiring land in fee, put into trust.
Although the process by which the United States puts land into trust for the benefit of
Indians and tribes is a BIA responsibility, BIA’s Central California Agency, with 54
federally recognized tribes covering 26 counties in its service area, could not promptly
process all of the pending fee-to-trust applications with the Realty staff and resources
available, To remedy this, the tribes agreed to enter into a Memorandum of
Understanding (MOU) with the BIA and to provide fiinding to the BIA to hire
additional staff to carryout this process. (See Exhibit No. 7)
With the lack of sufficient staff to perform realty and environmental services required
to process fee-to-trust land applications thronghout the entire Pacific Region, the Fee-
To-Trust consortium was expanded in 2001, to federally recognized tribes located
throughout the state of California, The administrative oversight was elevated to the
BIA’s Pacific Regional Office. Requirements for tribes to join this Fee-To-Trust
Consortium, included adopting a separate resolution, contributing a minimum of
$3,000.00 to the consortium and entering into an MOU. As of August 2005, there
were 56 tribes participating in this Fee-To-Trast Consortium throughout the State of

California. (See Exhibit No. 8 - sample resolution).

California Valley Miwok
B8 Tribe v. United States
3rd Declaration of
Raymond Fry
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22. ] am advised by the Solicitor’s office in Washington, D.C., that the Department has

23,

initiated a review of the authority for and appropriateness of this fee to trust program
in California generally.

California Valley Miwok Tribal Resolution No. R-1-09-26-2005, was enacted by Ms.
Silvia Burley, Chairperson; Ms, Anjelica Paulk, Vice-Chairperson; and Ms, Rashel]
Reznor, Secretary-Treasurer, on September 26, 2005. (See Exhibit No. 9) Regolution
R-1-09-26-2005, was received by the Agency on October 7, 2005, I reviewed the
resclution to determine whether it was properly authorized(role of the Branch of
Tribal Operations) by the recognized tribal éovernmeni and prepared a response for
the signature of BIA’s Central Californiz Agency Superintendent, which was issued

October 26, 2005. (See Exhibit No. 10).

24, "The reasons stated for returning the tribal resolution was that the "BIA does not

recognize any governing body for the Tribe, nor do we currently have a government -
to-government relationship with the California Valley Mirwok Tribe." Although I did
not reference the March 26, 2004, letter of Superintendent Dale Risling to Ms. Silvia
Burley, the reasons I gave for taking no action on the resolution were based upon the
decision contained in that letter. Superintendent Risling decided, based upon a review
of a copy of the tribal constitution sent to the BIA (and other information available to
the Superintendent), that the Tribe was not "organized” because it had not identified
the members of the "greater tribal community,” and, thus, the Tribe's organizational
efforts np to that point "did not reflect the involvement of the whole tribal

community." The Superintendent concluded that the BIA could neither recognize the

California Valley Miwok

9 Tribe v. United States
3rd Declaration of
Raymond Fry
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tribal constitution nor Ms. Burley as the Tribal Chairperson. I believe that my
statement that the "BIA does not recognize any govering body for the Tribe"
accurately reflects the langnape and intent of the March 26, 2004, letter. The March
26th letter does not appear to support the second stated reason for taking no action on
the Tribal resolution, that is, that there is no "government-to-government relationship”
between the Tribe and the federal government. There is a government-to-government
relationship between the Tribe and the federal government but that relationship can not
function fiilly in the absence of duly authorized representatives of the entire tribal
community.
The BIA advised Ms. Silvia Burley by letter dated October 28, 2005, it was scheduling
an annnal on-site monitoring visit for November 28, 2005 (30 day Notice provided)
and that the monitoring team would be composed of four individuals. (See Exhibit
No. 11). The monitoring visit was agreed upon by the Tribe and BIA through the FY
2005 Annual Funding Agreement that was a part of the PL 93-638 which states:

The Secretary shall provide monitoring services to ensure

the proper delivery of program services to Indian people,

compliance to Contract terms, and to the Act, pursuant to

L®(TXCHQ) and (ii) and Attachment 2 (V) (=) and (o) of
this contract.

26. The October 28, 2005, letter informed the Tribe of the purpose of the monitoring visit

and provided a copy of the standard guidelines for such visits entitled Purpose and

Strategy - Official Monitoring Visit. (See Exhibit No. 12).

California Valley Miwok

10 Tribe v. United States
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27. A November 7, 2003, letter from Ms. Burley o the Agency Superintendent BIA,
Central California Agency, stated that [u]ntil we can reach agreement on the
composition of 2 new monitoring team or appointment of a Special Master, the Tribe
respectfully declines your request to schedule an on-site monitoring visit on November
28, 2005, (See Exhibit No. 13).

28. By letter dated November 15, 2005, the Agency acknowledged receipt of Ms. Burley's
November 7, 2005, response and request. In the spirit of cooperation the BIA changed
the makeup of the monitoring team and reaffirmed the scheduled monitoring trip date
of November 28, 2005, at 10:00AM. (See Exhibit No. 14).

29. By letter dated November 17, 2005, Ms, Burley requested to reschedule the
November 28, 2005, monitoring meeting to December 20, 2005, at 10:00 AM_ (See
Exhibit No. 15 ). Ms. Burley also stated in her letter that she would have a
counciimember, tribal staff and legal counsel in attendance at the monitoring meeting
and informed the BIA that the monitoring visit would be videa taped.

30. By letter to Ms. Burley dated November 23, 2005, the Superintendent, BIA Central
California Ageney, indicated that the proposed December 20, 2005, date for
monitoring was not feasible due to the our team’s schedule, but that BIA would be
willing to meet on either December 5, 2005, or December 12, 2005, at 10:00 am..(See
Exctibit No. 16). The Superintendent agreed to having the tribe’s proposed

participants in attendance and video taping of the meeting.

Califorria Valley Miwok
11 Tribe v. United States
3rd Declaration of
Raymond Fry
CVMT-2011-001092
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31. By facsimile dated November 18, 2005, Ms, Burley, confirmed her availability for
meeting with the Superintendent on December 12, 2005, at 1:00 pm. (See Exhibit No.
17).

32. By facsimile dated November 28, 2005, Ms. Burley agreed to the December 12, 2005,
monitoring meeting date. Ms. Burley also requested to meet with the Superintendent
of the BIA Central California Agency, to discuss issues prior to the monitoring visit.
(See Exhibit No. 18).

33. In aletter dated December 6, 2005, the BIA Agency reminded Ms. Burley that she
had cancelled the December 12, 2005, monitoring visit via a facsimile dated December
6, 2005. (See Exhibits No. 19 and 20). The Agency also indicated to Ms. Burley that
it was imperative that moniforing take place and that December 20, 2005, would be a
good date to complete this process,

34. By letter dated December 14, 2005, Ms. Burley cancelled without explanation the

monitor meeting scheduled for December 20, 2005. (See Exhibit No. 21).

Pursuant to the provisions of 28 U.8.C. 7 1746, 1 declare under penalty of perjury that

the foregoing is true and correct.

Executed on this 3 day of January 2006 Ceng
OND FRY
California Valley Miwok
12 Tribe v. United States
3rd Declaration of
Raymond Fry
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Uniled Stales Department of the Interior

BUREAU OF INDIAN AFFAIRS

Central Celifomia Agency . .
650 Capitol Mall, Suite 8-500 " INREFLYREFER O
Sacramento, CA 95814 A

MAR 2 6 2004

Centified Mail No.7003 1680 0002 38396 9127

. " Retamn Receipt Requested

. . 1
- Ms. Sylvia Busley, Chairperson
i . California Valley Miwok Tribe
T 10601 Escondido PL .
g Stockton, California 95121

" Dear Ms. Burley:
\

This letter aCkJ?OWIedges our February 11, 2004, receipt of a document repfesenled tobe :

‘the tribal constitwtion for the California Valley Miwok Tribe. It is our understanding that | R
the Tribe has shared this uribal constitution. with the Bureau of Indian A ffairs (B1A) in an l
atlempt 10 demonstrate that it is an “organized” ribe. Regretfully, we must disagrce thai

such a demionstration is made.

Although the Tribe has not requested any assistance or comments from this office in
Tesponse to your document, we provide the following observations for your

consideration. As you know, 1he BIA’s Central California Agency (CCA)hasa
responsibility 1o develop and maimain a govemmem-io-government relationship with -
esch of the 5‘_1 Tederally recopnized tribes situated within CCA’s jurisdiction, This -
relationship, includes among other things, the responsibility of working with the person

OF persons ﬁom each tribe who either are rightfully elected 10 a position of -auihority
within the tribe or who otherwise occupy a position of authority within an unorganized
tribe. To that end, the BIA has recognized you, as a person of authority within the
California Valley Miwok Tribe. However, the BIA does not yel view your tibeto be an
“arganized” Indian Tribe and this view is bome out not only by the document that you
have presented as the tribe’s constitution but additionally, by our relations over the last
severa] decades with members of the iribal community in and around Sheep Ranch
Rancheria.( Let me emphasize that being an organized vis-a-vis vnorganized tribe -
ardinarily will not impact either your tribe’s day-t0-day operations but could impact your
tribe’s continued eligibility for certain prants and services from the United States).

Where a ribe that has not previously organized seeks 10 do so, BJA also has a
responsibilily 10 determine that the organizational efforts reflect the involvernent of the
whole tribal community. We have not seen evidence 1hat such general invelvernent was

CVMT-2011-001095
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‘attempted or has occurred with the purported organization of your tribe. For example we
have not been made eware of apy efforis 1o reach out 10 the Indian communities in and '
. around the Sheep Ranch Rancheria, or to persons who have maintained any cultural
contact with Sheep Ranch. To our knowledge, the only persons of Indien descent Cy
. involved in the 1ribe’s organization efforts, were you and your two daughters. We are :
" ppaware of any efforts to involve Yakima Dixje or Mr. Dixie’s brother Melvin Dixie or .
any offspring of Merle Butler, Tillie Jeff or Lenny Jeff, all persons who are known to
have resided at Sheep Ranch Rancheria at varjous times in the past 75 years and persons |
who have inherited an interest in the Rancheria. We are also not eware of eny efforts to .
involve Indians( such as$ Lena Shelton) and their descendents who once lived adjacent 1o.
Sheep Ranch Rancheria or to investigate the possibility of mvolvmg a neighboring group
We are aware that the Indians of Sheep Ranch Rancheria were in fact, part of alarger -
group of Indians residing less then 20 miles away at West Point. Indeed, at your February
23, 2004 deposition, you yourself testified you were at one time-of the West Point Indxan
Community; we understand as well, that you had siblings :res1dmg there for many years,
The BlA remains available, upon your request, i assist you in identifying the members
of ﬂ]e\local Indian community, to assist in disseminating both individual‘and publc
notices, facilitating meetings, and otherwise providing logistical support.

. Tt is only afier the greater wribal community is inilially identified that governing
documents should be drafied and 1the Tribe’s base and membership criteria identified.
The paI‘HC]anOH of the gresier tribal community is essential 10 this effort, We are very .
concerned about the designaied “base roll” for the wribe as identified in the submitted .
iribal constituiion; this “base roll” containg'only the names of five. living members all but
one whom were born berween 1960 and 1996, and therefore would imply that there was
pever any tribal community in and around Sheep Ranch Rancheria uniil you met with
Yakima Dixie, asking for his assisiance 10 admit you as a member. The base 1oll, thus,
suggeslsvlhat this tribe did not exist uniil the 1990°s,with the exception of Yakima Dixie.
However, BIA’s records indicate with the exception not withstanding, otherwise.

Base membership rolls are used 1o establish a tribe’s cohesiveness and community at a
point in time in history. They would normally contain the names of individuals listed on
historical documents which confirm Native American tribal relationships ina specific
geographical region. Since tribes and bands themselves did not usvally possess such
historical documents, therefare, tribal base rolls have included persons listed on old
census rolls, Indian Agency rolls, voters rolls, ete. Our experience with your sister
Mjwok tribes (€.g.. Shingle Springs Rancheria, Tuolumne Rancheria, lone Band,
etcetera) leads us 10 believe that Miwok 1radition {favors base rolls identifying persons
found in Miwok tribes stretching from Amador County in the North to Calavaras and
Marposa Counties 1n the South. The Base and Enrollment criteria for these tribes vary;
for example, Amador County wribes use 1he 1915 Miwok Indian Census of Amador
County, I Dorado County tribes utilize the 1916 Indian Census Roll, tribe(s) in
Tuolumne County utilize & 1934 IRA wvoiers’® list. The base roll typically constitutes the
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. cornerstone of tribal membership and based upon our experience, has been the'basic . o
starting point and foundation for each of the Miwok tribes in ouf jurisdiction, i.e., the .
Jone Band of Miwok Indians, Shingle Springs Rancheria and Tuolumne Rancheria,

We must continue to emphasis the importance of the participation of a greater tribal . ST
" . community in determining mEmbEI<h1p criteria. 'We reiterate our continued ava;labxhty A
- " and willingness 10 assist you in this process and that via PL 93-638 contracts intended 1o -
“facilitate the organization or recrganization of the tribal community, we have already '
. extended assistance. We urge you 10 continue the work that you have begun towards.
formal organization of Ihe Calilornia Valley Miwok Tnbe

1 we cap assist you efforts in any way , please contact Raymond Fry, Manager, Tribal.
' Serv;ces at (916) 930-3794,

Should you wish 10 appezl any Pﬂmon of this lf:tler 'you are advised that you. may do 56
by complying with the following:

This decision ma}' be appesled 10 the Regional DITCC‘!OT Pacific Repional Ofﬁce Bureau ‘

of Indian Affsirs, 2800 Couzge Way, ‘?acramemo California 95825. In accordance with ,
the regulations in 25 CFR Part 2 {copy enclosed). Your notice of appeal must be filed in

this office within 30 days of the date you receive ihis decision. The date of filing or

natice is the date it is post marked or the date it is personally delivered 1o this office.

Your notice of appeal must include your nameé, address and ielephone number. It should

clearly identify the decision 10 be appealed. 1f possible atiach a copy of the decision. The

notice of and the En\'elope which it is mailed, should be clearly labeled “NOTICE OF

- APPEAL.” The notice of appeal must list the names and addresses of the interested
parties known 10 you and cenify that you have sent them copies of the notice.
You must also send a copy of your notice 10 the Regional Director, at the address given
above,

If you are not represenied by an afiorney, you may request assistance from this office in
the preparation of your appeal. .
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. I no timely appeal is filed, this decision will become final for the Depanment of the
Interior at the expiration of the appeal period. No extension of time may be granlcd for '

 filing a notice of appeal;

Sincerely, -
' S Y
fbn:-'a.': Dale Risling, Sr.

Dale Risling, Sr.
Superintendent

CC: Pacific Regional Director
" .Debora Luther, Assistant US Attomey
Myra Spicker, Deputy Solicitor
V' yakima Dixie-Tribal Member
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OFFICE OF THE SECRETARY
Washington, D.C. 20240

FEB 1172005

Mr. Yakima K. Dixie

- Sheep Ranch Rancheria of MiWok Indians of California

11178 Sheep Ranch Rd.
P.O. Box 41

_..Sheep Ranch, California 95250 o

Dear Mr. Dixie:

I am writing in response 1o your appeal filed with the office of the Assistant Secretary —
Indian Affairs on October 30, 2003. In deciding this appeal, ] am exercising authority delegated
to me from the Assistant Secretary - Indian Affairs pursuant 16 209 DM 8.3 and 110 DM 8.2. In

that appeal, you challenged the Bureau-of Indian Affairs’ (“BIA™) recognition of Sylvia Burley as
iribal Ch'urman and sought to “nullify” her admission; and the admission of her daughter and

oranddauohiers into your Tribe. Although your appeal ralses many difficuit issues, I must

dismiss it on procedural grounds.

Your appeal of the BIA’s recognition of Ms. Burley as tribal Chairman has been rendered
moot by the BIA’s decision of March 26, 2004, a copy of which is enclosed, rejecting the Tribe’s
proposed constitution. In that letter, the BIA made clear that the Federal government d:d not
recognize Ms. Burley as the tnbal Chairman. Rather the BIA would recognize her as “a person
of authority within California Valley Miwok Tribe.” Until such 1ime as the Tribe has organized,
the Federal government can recognize no one, including yourself, as the tribal Chairman. |
encourage you, either in conjunction with Ms. Burley, other tribal members, or potential tribal
members, to continue your efforts to organize the Tribe along the lines outlined in the March 26.
2004, letter so that the Tribe can become organized and enjoy the full benefits of Federal '
recognition. The first step in organizing the Tribe is identifying putative tribal members. If you

379476 the Central Califorhiia Agency of the ™

BIA can advise you how to go about doing this.

In addition, your appeal to my office was procedurally defective because it raised issues
that had not been raised at lower levels of the administrative appeal process. In May 2003, you
contacted the BIA 10 request assistance in preparing an appeal of the B1A’s recognition of Ms.
Burley as tribal Chairman. You specifically stated that you were not filing a formal Notice of
Appeal. In June 2003, you filed an “Appeal of inaction of official,” pursuant to 25 C.F.R. §2.3,

with the Central California Agency Superintendent challenging the BIA’s failure to respond to .

your request for assistance. In August 2003, you filed another “Appeai of inaction of official”

CVMT-2011-001100
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with the Acting Regional Direcior challenging the failure of the Superintendent to respond o
vour appeal of the BIA’s inaction. Your appeal with my office, however, was not an “Appeal of
inaction of official.” Rather, your “Notice of Appeal” challenged the BIA’s recognition of M.
Burley as tribal Chairman and sought to nuilify the Tribe’s adoption of her and her family
members. Those 1ssues were not raised below. They are not, therefore, properly before me.

- In addition, your appeal appears to be unt]mely In 1999, you ﬁrst chaﬂenged the BlA g
recognition of Ms. Burley as Chairman of the Tribe. In February 2000, the BIA informed you
that it defers to tribal resolution of such jssues. On July 18,2001, you filed a lawsuit against NMs.
Burley in the United States District Court for the Eastern District of California challenging her
purporied leadership of the Tribe. On January 24, 2002, the district court dismissed your lawsuit,
without prejudice and with leave lo amend, because you had not exhausted your administrative
remedies by appealing the BIA’s February. 2000 decision. After the court’s January 24, 2002,
order, you should have pursued your administrative remedies with the BIA. Instead, you waited
almost a year and a half, until June 2003, before raising your claim with the Bureau. As a result
of your delay in pursumo vour administrative appeal after the court’s January 24, 2002, order

your appeal before me is time barred.

in iioht of the BIA’s letter of March 26, 2004, that the Tribe is not an oroamzed tribe,
however, the BIA does not recognize any ribal govemment, and therefore, cannot defer 10 any.
tribal dispute resolution process at this time. I understand that a Mr. Troy M. Woodward has
held himself out as an Administrative Hearing Officer for the Tribe and purported to conduct a
hearing to resolve your complaint against Ms. Burley. Please be advised that the BIA does not
recognize Mr. Woodward as a tribal official or his hearing process as a legitimate tribal forumn.
Should other issues arise with respect 10 tribal ]eaders]'up ormembership in the future, therefore,

your appeal would properly lie exclusively with the BIA.

Sincerely,

— ,,___._'__._,_Micl.\]ae.l B__ejsen RO

Principal Deputy
Acting Assistant Secretary - Indian Affairs

Enclosure
 ce Sylvia Buriey

Troy M. Woodward, Esq.
Thomas W. Wolfrum, Esq.

Chadd Everone

CVMT-2011-001101



Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 44 of 281
Case 1:05-¢cv-00739-JR Document 31-2 Filed 01/03/06 Page 22 of 127

Exhibit 3

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry

CVMT-2011-001102



10
12
14

16

18

20
22
24

20

36
38
40

42

Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 45 of 281
Case 1:05-cv-00739-JR Document 31-2 Filed 01/03/06 Page 23 of 127

2005-03-07-Fry-meeting-documents

Yaxma K. D

Sheep Ranch Rancheria of MiWok Indians of California
a.k.a. California Valley Miwok Tribe
11178 Sheep Ranch Rd., Mail P.O. Box 41
Sheep Ranch California 95250
209-728-2102

March 7, 2005
Raymond Fry, Tribal Operations Officer for Tribal Services

Bureau of Indian Affairs, U.S. Dept. of the Interior
Sacramento Area Office

650 Capital Mall 8-500

Sacramento, California 95814
Tel: (916) 930-3794 Fax: (916) 930-3780

A Formal Request for Action

The Declaration of Brian Golding, Jr. of April 30, 2004 (as submitted by the BIA in Case
No. CIV 8-02-0912) is acknowledged by the BIA (as averred by both Scott Keep and Debora

" Luther) to be the present position of the BIA with regard to the issues of "Chairperson" "author-

ized representative” and "putative members” of this Tribe. (See Exhibit 2004-04-30.) The
Golding Declaration states the following:

"3, ... With respect to federally recognized tribes that are unorganized, have no formal
government structure and/or have no formal enrollment document or list of members and
where a distribution plan was prepared for the Tribe, such as Sheep Ranch Rancheria, it
has beeri BIA's practice to acknowledge the distributees listed on the plan and their lineal
descendants as putative members of the tribe, Pursuant to this practice, Yakima Dixie was
and has been acknowledged by BIA as a putative member of the Tribe." (Page 3 line
6-11.)

*g_ At the present time, the Bureau of Indian Affairs acknowledges Silvia Burley as the
authorized representative of the California Valley Miwok Tribe with whom government-fo-
government business is conducted. However, the BIA does not view the Tribe to be an
organized tribe and therefore, declines to recognize Ms. Burley as a 'tribal chairperson’ in
the traditional sense as one who exercises authority over an organized Indian tribe." (Page
4 Yine 19-23.)

Consistent with the Golding Declaration, the Olson Letter of Determination of February
11, 2005 asserts the following.

CVMT-2011-001103
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20035-03-07-Fry-meeting-dociments

"Your appeal of the BIA's recognition of Ms. Burley as tribal Chairman has been rendered
moot by the BIA's decision of March 26, 2004, a copy of which is enclosed, rejecting the
Tribe's proposed constitution. In that letter, the BIA made clear that the Federal govern-
ment did not recognize Ms. Burley as the tribal Chairman. Rather, the' BIA would recog-

" nize her as "a person of authority within California Valley Miwok Tribe.” Until such time
as the Tribe has organized, the Federal government can recognize no one, including
yourself, as the tribal Chairman. I encourage you, either in conjunction with Ms. Burley,
other tribal members, or potential tribal members, to continue your efforts to organize the
Tribe along the lines outlined in the March 26, 2004, letter so that the Tribe can become
organized and enjoy the full benefits of Federal recognition. The first step in organizing
the Tribe is identifying putative tribal members. If you need guidance or assistance, Ray
Fry (916) 930-3794, of the Central California Agency of the BIA can advise you how to
go about doing this." (See Exhibit 2005-02-11, page 1, §2.)

Given these two, seminal documents (The Golding Declaration and the Olson Letter of
Determination), I (Yakima K. Dixie) am the only "putative" member of the Tribe that has been
officially recognized to date; and therefore, I assert and ask that you recognize my right to organ-
ize the Tribe along the lines which I have been doing since December 1999.

Accordingly, I request from you, Raymond Fry, that you make a written acknowledgment
of my right to organize the Tribe and that you do so in such terms as may be muinally agreeable.

Yakima K. Dixie Date
Confirmation
1 decline the above request. I abstain from the above request. I agree to the above request.
Raymond Fry Raymond Fry Raymond Fry
Witnesses
Date
2
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Background
Synthesized by Chadd Everone, Deputy

78 Sheep Ranch Rancheria of MiWok Indians of California a.k.a. California Valley Miwok
Tribe is a federally recognized, California Indian Tribe, established in 1916.
80
An adequate explanation of the history of the Tribe is provided in the docwment entitled:
82  "Plan For Distribution Of The Assets Of the Sheep Ranch Rancheria ...." which was written by
Robert Bennett, Commission of Indian Affairs and dated August 18, 1966. That, together with
84  the attendant documents of the estate of Mable Hodge Dixie, substantiates that her son, Yakima
K. Dixie, is the rightful authority for the tribe, inheriting that position by his lineal descent. (See
86  Exhibit 1966-08-18.)

88 Since his mother's death, Yakima Dixie has always been recognized has the head of the
- Tribe by the general MiWok community. For some 30 years, he was recognized by the BIA as
90 "Chairperson" for the Tribe; and he was treated as such, as is evident in the transcription of the
video tape of the meeting between himself, Raymond Fry, Brian Golding, and Silvia Builey of
92  September 8, 1998 at the Sheep Ranch Reservation. (See Exhibit 1998-09-08.) The purpose of
that meeting was to help Yakima organize the Tribe.
94
Sometime, in 1999, without his consent or knowledge and by means that cannot yet be
96 discovered, Yakima was substituted by Silvia Burley as the "authorized representative” for the
Tribe.
98 :
‘ This substitution was discovered inadvertently by Yakima in November 1999, where upon
100  he immediately initiated his protest and appeal of the substitution, which since then has become a
lengthy, arduous, immensely costly, emotionally exhausting, and life-threatening process for him.
102  Given the afore-mentioned "Olson Letter of Determination” of February 11, 2005 (Exhibit 20605
02-11} and its apparent mandate to organize the Tribe, it is easy to see how Yakima might think
104 that, after some 6 years of seeking restitution, he is back to where he started with Raymond Fry in
September 1999.
106
In terms of organizing the Tribe, Yakima, together with various others associated with the
108  Tribe, presented to the BIA his Constitution of December 11, 1999 at a meeting with Raymond
Fry, Dale Risling, and Brian Golding. (See Exhibit 1999-12-11.) The document was accepted
110 by those representatives of the BIA and ostensibly recorded and filed; but it remained uracknow-
ledged by the BIA. At a meeting in May 2003 with Raymond Fry, which was for the purpose of
112 continuing his protest and appeal of the recognition of Silvia Burley, Fry recommended to Yakima
" that he might resolve the problem by identifying various family members (who had lived at the
114  Sheep Ranch Reservation) and by submitting their dossiers to him, he would call a Secretarial
Superirised election that could reinstated Yakima's anthority. Following Fry's recommendation,
116  Yakima submitted the dossiers of 9 such members on September 25, 2003. Those documents are
on record with the BIA and are not reproduced here; only the memeorandum transmitting the
118  documents is provided here. (See Exhibit 2003-09-25.) Those individuals have provided Decla-
rations on behalf of Yakima's claim to authority; and those Declarations are submitted here. (See
120  Exhibits 2005-01-26.) In late 2003, Yakima designated Velma WhiteBear to be his Executive
Director and umder her administration, he initiated monthly tribal meetings at the Sheep Ranch
122 Reservation. Those meetings have been held continuously, even during a period of Yakima's

3
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Backgronnd
Synthesized by Chadd Everone, Deputy

Various Definitions of the Term "Putative"

1) dictionary.law.com: putative - adj. commonly believed, supposed or claimed. Thus a putative father is one
believed to be the father unless proved otherwise, a putative marriage is one that is accepted as legal when in
reality it was not Iawful (e.g. due to failure to complete a prior divorce). A putative will is one that appears to be
the final will but a later will is found that revokes it and shows that the putative will was not the last will of the
deceased.

2) Webster's Unabriddged Dictionary; putative. Proninciation:*py*d.*d.iv Function:adjective
Etymology:Middle English, from Late Latin putativus, from Latin putatus (past participle of putare to consider,
think) + -ivus ~ive * more at FAVE

1 ; commonly aceepted or supposed : REPUTED *a few of us are a little dubious about these putative human
superiorities— E.A Hooton* *the putative father*
2 : assumed to exist or to have existed : HYPQTHESIZED, INFERRED *they can recognize rock strata capable of
producing oil, and look for the putative product— Time* *traced back to a postulated form in a putative parent
ianguage— J.B.Carroll*

—puftaftivefly \-d.*vi*\ adverb

3) New Oxford English Dictionary: putatvs, a.

("pjurtary) [a. F. putarif (14-15th c. in Hatz.-Darm.), or ad. late L. purQrt#v-us (Terrallian ¢ 200), £, pur(r-
us: see prec. and ~ive.]

Thar is such by supposition or by repute; commeonly thought or deemed; reputed, suppo'sed.
putative marriage, in Canon Law, a marriage which though legally invalid was contracted in good faith
by at least one of the parties.

1432--50 tr. Higden (Rolls) 1, 331 Philippus,..fader putatiue of the noble conguerour Alexander. 1559
Test. Ebor. (Surtees) VI, 92 John Beilbie, my sone putative. 21548 Hall Chron., Edw. 1V 196 Of al hys
other putaryue (I dare not say fayned) frendes..he had bene clerely abandoned. 1577 . Bulbnger's Decades
{1592) 688 Neither is the Scriprure it selfe ashamed, to call Marie..not the putatiue or supposed, but the
true and naturall mother. 1681 J. Flavel Meth. Grace vi. 130 Let their blasphemous mouths call it in
derision putative righteousness, (i.¢.) 2 mere fancied or conceited righteousness; yet we know assuredly
Christ's righteousness is imputed to us, and that in the way of faith. 1765 Blackstone Comm. I. xvi. 458 If
such putative father, or lewd mother, run away from the parsh, the overseers..may seize their rents,
goods, and chatrels, in order to bring up the said bastard child. 1858 Sears Arkan. ii. xi. 240 He [Christ]
imparts not & putative, but a subjective, righteousness to the believer.

1811 I.d. Meadowbank in Brymner v, Riddel] (Febr.) (Ct, of Session}, Here there was a putative marriage,
acknowledged by all the friends of both pardes, and by the general admission..of the legslity of that
marriage. 1825 R, Bell (zZtle) Report of a case of legitimacy under a purative marriage [Brymner v.
Riddell] tried..1811. 1876 P. Fraser Hush. & Wife Law Scod, (ed. 2) I. 152 The children born of such a
putative marriage are, by the law of Scotland legitimate, though the marrisge be null.

Hgnce 'putatively ady., in a putative way or manner; supposedly, reputedly.

1716 M. Davies Arthen. Brit. I1. 220 He subjoin’d also that Christ did not really suffer, but only Putatvely
in people’s Fancies. 1851 P. Colquhoun Rom. Civ. Law T1. §1078 Putatively married persons have the same
privilege. 1903 McNeill Egregious English 109 Mr. Davidson is a Scot, and Mr. Yeats, putatively at any
rate, an [oshman
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Background
Synthesized by Chadd Everone, Deputy

Various Definitions of the Term "Putative"

1) dictionary.law.com: putative - adi. commonly believed, supposed or claimed. Thus a putative father is one
believed to be the father unless proved otherwise, & putative marriage is one that is accepted as legal when
reality it was not lawfill (e.g, due to failvre to complete a prior divorce). A putative will is one that appears to be
the final will but a later will is found that revokes it and shows that the putative will was nof the last will of the
deceased.

2) Webster's Unabriddged Dictionary: putative. Pronunciation:*py*d.*d.iv Function:adjective
Etymology:Middle English, from Late Latin putatives, from Latin putatus (past participte of putare to consider,

“think) + -ivus -ive * more at PAVE

1 : commonly accepted or supposed : REPUTED *a few of us are a little dubious about these putative human
superjorities— E.A.Hooton* *the putative father*
2 : assumed to exist of to have existed : HYPOTHESIZED, INFERRED *they can recognize rock strata capable of
producing oil, and look for the putative product— Time* *traced back to a postulated form in a putative parent
language— 1.B.Carroll*

—puftaftivefly \-d.*vI*\ adverb

3) New Oxford Eng]ish Dictionary: putative, a
(‘piuartotv) [a. F. putatif (14-15th c. in Hatz.-Darm.), or ad. late L. przQtWv-us (Tertullian ¢ 200}, £, przQr-

. us: see prec. and -ive.]

That is such by supposition or by repute; commonly thought or deemed; reputed, supposed.
putative marriage, in Canon Law, a marringe which though legally invalid was contracted in good faith
by at least one of the parties.

143250 tx. Higden (Rolls) III. 331 Philippus,..fader putatiue of the noble conquerour Alexander. 1539
Test. Ebor. (Surtees) VI. 92 John Beilbie, my sone putative. 21548 Hall Chron., Edw. 117196 Of al hys
other putatyue (I dare not say fayned) frendes..he had bene clerely abandoned. 1577 tr. Bullinger's Decades
(1592) 688 Neither is the Scripture it selfe ashamed, to call Marie..not the putatue or supposed, but the
true and naturall mother. 1681 J. Flavel Mezh. Grate vi. 130 Let their blasphemous mouths call it in
derision purative righteousness, (1.e.) a mere fancied or conceited righteousness; yet we know assuredly
Christ's righteousness is imputed to us, and that in the way of faith. 1765 Blackstone Comm. 1. xvi. 458 If
such putative father, or lewd mother, run away from the parish, the overseers..may seize their rents,
goods, and chattels, in order to bring up the said bastard child. 1858 Sears Arhan. ii. xi. 240 He [Christ]
imparts not a putative, but a subjectve, righteousness to the believer.

1811 Ld. Meadowbank in Brymner v. Riddell (Febr.) (Ct. of Session), Here there was a puratve marriage,
acknowledged by all the friends of both pardes, and by the general admission..of the legality of that
marriage. 1825 Rt. Bell (zztle) Report of a case of legitimacy under a putative marriage [Brymner v.
Riddell} wied.. 1811, 1876 P. Fraser Husb. & Wife Law Seorl {(ed. 2) I. 152 The children born of such a
putative marriage are, by the law of Scotland legitimate, though the marriage be null.

Hernce 'putatively adv., in a putative way or manner; supposedly, reputedly.

1716 M. Davies Arher. Brir. II. 220 He subjoin'd also that Christ did not really suffer, but only Puratively
in people's Fancies. 1851 P. Colquhoun Rom. Civ. Law II. §1078 Putatvely married persons have the same
privilege. 1903 McNeill Egregious English 109 Mr. Davidson is a Scot, and Mr. Years, putatively at any
rate, an Inshman
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Exhibit 4

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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r CALIF ORNIA VALLEY MIWOK TRIBE
47 10601 Escondido P, Stockton CA 95212  Bus: (209) 931-4567 Fax: (209) 931-4333
_«—-‘jf'f Aup:/fwww.californlovalleymiwoktribe-nsn. goy
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#F

~ Transmitted Via Fax and First Class Mail
April 8, 2005

Mr. Dale Morris, Superintendent
Central California Agency

650 Capital Mall, Suite §-500
Sacramento, CA 95814

Re: California Valley Miwok Tribe

Dear Superintendent Morris:

I am writing in tesponse to the letter forwarded to you on or about March 16, 2005 from Yakima
Dixie. First, as you are well aware, the P.L. 638 Contract the Government has entered into with
the California Valley Miwok Tribe sets out specific standards relating to the Tribe. Any effort to
interfere with that contract will be met by legal and administrative challenges. That contract was
negotiated with the BIA in good faith and the Tribe has met all contracting standards, Mr.
Dixie's request to bifurcate contract payments would not only violate the terms of the agreement,
it would also violate the regulations relating to the disbursement of funds under 638 contracts,

As you may or may not be aware, Judge Kathleen Lynn has contacted the Tribe regarding
mediation efforts, The Tribe’s position is that the Tribe has no dispute with Mr. Yakima Dixie or
the group of non-tribal members he has aligned himself with. He is a tribal member and as such
the Tribe has authority to handle any issue he may have with the Tribe as an internal matter, The
-only dispute that the Tribe has is with the Bureau of Indian Affairs regarding its continued
interference with internal tribal affairs.

The Tribe’s position ig that if Judge Lynn were to be used as a catalyst for discussions, it would
involve discussions between the Tribe and the Bureau. In that regard, the Tribe would request
that Judge Lynn be invited to & meeting between the Tribe and your office in order to assist us in
discussing the issues of contention between the Tribe and the Bureau of Indian Affairs. The
Tribe believes that with Judge Lynn's assistance, the Tribe and the Bureau could begin to work
out the foundation for addressing the concerns each party has and possibiy work out solutions

CVMT-2011-001109



Case 1:11-cv-00160-RWR Document 68-4 _ Filed 06/01/12 Page 52 of 281
BQ&@@ 14)0- CVCOOZ.SQ 4 , Dpcument 31-2 Filed' %IOS/US Pge 30 of 127

that would allow the Tribe and the Bureau to come to an agreement on the contentious issues
involving the governance of the Tribe.

The Tribe hopes that the Bureau of Indian Affairs can see the benefit of this course of ecten.
The time has come for us to try to resolve these problems with face-to-face discussions. The
Tribe will not allow the Bureau to make unilateral decisions on the organization, composition or
governance of the Tribe. However, the Tribe is more than willing to try to work out a solution,
which both parties can mutually agree upon that address the core concerns of the Bureau while
protecting the sovereignty of the Tribe.

Please let us know at your earliest convenience if your office is interested in enlisting the
assistance of Judge Lynn in this matter. If you have any questions, please do not hesitate to
contact me.

Sincerely,

Y "

Silvia Burley, Chairperson
California Valley Miwok Tribe

Ce:  Tribat Council
Colleen Peity -
GGeorge Steele, Ezq.
Phillip E. Thompson, Esq,
Judge Kathleen Lynn
Clay Gregory

o
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Exhibit 5

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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Exhibit 6

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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California Valley Miwok Tribe Organizational Efforts
Correspondence, Meeting Sign-in Sheets and Minutes

Letter to Raymond Fry, Tribal Operations Officer, Central California Agency, dated
February 28, 2005, from Mr. Yakima Dixie confirming the initial meeting he had
scheduled with the Agency for February 28, 2005, had been re-scheduled for March 7,
2005, at 1:00 PM and that he would have four other representatives with him.

Letter to Ms. Silvia Burley dated February 28, 2005, from Mr. Yakima Dixie, inviting her
to attend the March 7, 2005, meeting at the Central California Agency to discuss
organizing the Tribe,

Letter to Ms. Silvia Burley dated March 4, 2005, from the Acting Superintendent, Central
California Agency, BIA, a Spokesperson for the California Valley Miwok Tribe
memorializing a telephone conversation Mr. Morris had with her regarding the scheduled
meeting with Mr. Yakima Dixie and representatives on March 7, 2005, (typo in second
line of letter states February 7, 2005) and encouraging her or her representative to be in
attendance at that the upcoming meeting where organization of the California Valley
Miwok Tribe would be discussed. Acting Superintendent also indicated he would be
available to meet with her on March 10, 2005, at 1:00 PM as an accommodation if she or
her representative were not able to attend the March 7 meeting.

Letter to Clay Gregory, Pacific Regional Director, BIA dated March 8, 2005, from Ms.
Burley requesting a meeting with Mr. Gregory and the Acting Superintendent, Mr. Morris,
to discuss concerns and issues the tribe was currently facing. This meeting was eventually
set up for March 10, 2005, at 2:00 PM to be held at the Pacific Regional Office, in
Sacramento, California.

Letter to the BIA dated March 11, 2005, from Ms. Burley, Ms. Burley indicating that Mr.
Tiger Paulk would attend all future meetings between BIA and her group and Mr. Dixie’s
group as the official representative of her group due to fear for their individual safety.

Plan for organization of the Tribe submitted by Yakima Dixie following informational
meeting of March 7, 2005.

Letter to acting Superintendent, Mr. Mortis, dated March 18, 2005, from Ms. Burley ,
confirming Mr. Melvin Dixie’s attendance at the March 14, 2005, meeting, providing
information to Melvin Dixie and requesting that he contact her group.

Letter to Acting Superintendent and Assistant Regional Solicitor dated April 16, 2005,
from Yakima Dixie in response to April 11, 2005, meeting.

3rd Declaration of Ray Fry
-1- Exhibit No. 6
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Letter to Raymond Fry, Tribal Operations Officer, Central California Agency, dated
May 20, 20053, from Mr. Yakima Dixie confirming meeting date and participants for
May 25 meeting.

Letter to Troy Burdick, Superintendent, Central California Agency, dated August 26,
2005, from Attorney Karla Bell, representing the California Valley Miwok Tribe,
following up on a July 8, 2005, meeting with the Superintendent.

Notes of Superintendent Burdick of his December 2, 2005, meeting with Ms. Burley, one
of her attorneys and a financial manager.

Meeting Sign-in Sheets from various meetings.

3rd Declaration of Ray Fry
-2- Exhibit No. 6
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Exhibit 6 A

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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2005-02-28c-Fry-memo

Yakima K. DiXIE

Sheep Ranch Rangcheria of MiWok Indians of California
a.k.a. California Valley Miwok Tribe
11178 Sheep Ranch Rd., Mail P.O. Box 41
Sheep Ranch California 95250
209-728-2102

February 28, 2005

Raymond Fry, Tribal Operations Officer for Tribal Services
Bureau of Indian Affairs, U.S, Dept. of the Interfor
Sacramento Area Office '

650 Capital Mall 8-500

Sacramento, California 95814

Tel: (916) 930-37%94

Fax: (916) 930-3780

Raymond:

This is to confirm my understanding that the meeting of February 28, 2005 has been changed to
March 7, 2005 at | p.an.

In addition to myself, the following will be attending the meeting on my behalf.

Chadd Everone, Deputy to Yakima Dixie, whom 1 appointed on December 12, 2003 and who as
done most of my representation for the last 2 years;

William Pink, Special Representative for tribal organization, who was the Tribal Operations
Officer for my Tribe during 2000 and who is well acquainted with the history ol the Tribe;

Thomas Wolfrum, my General Counsel for the Tribe, whom he appointed in that capacity in
December 2003:

Velmn WhiteBear, who is the Executive Director of the Tribe and whem | appointed to the
capncily in June 25, 2004 but who functioned in that capacity for some time prior to that,

Also, plense see my !c_ﬁer to Silvia. In that regard and for the reasons which I express in that
letter, T ask that you aiso send a letter to her requesting that she place in reserve the funds which
the BIA has recently disbursed to her under Public Law 93-638,

Thank you,

akima K. Dixie

CVMT-2011-001117
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Exhibit 6 B

Califomia Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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2005-02-28-Burley-memo

Yaxmnia K. Dixie

Sheep Ranch Rancheria of MiWok Indians of California
a.k.a.-Califoria Valley Miwok Tribe
11178 Sheep Ranch Rd., Mail PO, Box 41
Sheep Ranch California 95250
209-728-2102

February 28,2005

Silvia Burley

10601 Escondido Pl.

Stockton, California 95212

Phone 209-931-45367 Fax 209-931-4333

As you are aware, I am organizing the Tribe consequent to the letter of determination that
was issued to me on February 11, 2005 by Michael Olson (Principal Deputy Acting
Assistant Secretary - Indian Affairs). At Mr. Olson's request, I am proceeding with
Raymond Fry (Tribal Operations Officer for Tribal Services); and I had arranged a
meeting with him for February 28, 2005. 1 gave to you nofice of that meeting and invited
you to attend. I understand that you contacted Mr. Fry and made some kind of a

" complaint and that the meeting has been changed to March 7, 2005 at 1 p.m. Again, you
are invited to attend,

In addition, I am informed that very recently the BIA released 1o you fimds under Public
Law 93-638. Ihereby request that you do not spend those funds and that you hold them
in reserve, pending the determinations that are to be made with the BIA as a result of the
fribal organization by it} putative members, Certainly, you do not have any pressing
need to disburse those funds and preserving them would mitigate potential damages.

CVMT-2011-001119
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Exhibit 6 C

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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United States Department of the Interior

BUREAU OF INDIAN AFFATRS
Pacific Regional Office

IN REPLY REFER TO: 2800 Cottage Way

Sacramento, California 95825

MAR - 4 2005

Silvia Burley, Spokesperson
California Valley Miwok Tribe
10601 Escondido Place
Stockton, CA 95121

Dear Ms. Burley:

This letter is a follow-up to a phone conversation I had with you about a meeting I have
scheduled with Mr. Yakima Dixie on February 7, 2005, at 1:00 p.m. We will be discussing Mr.
Dixie’s concerns about organization of the Califorma Valley Miwok Tribe. As I told you over
the phone, you or your representatives are welcome to attend the meeting. In fact, T would
encourage you to attend so that you can also present your concerns about the organization of the
tribe. Mr. Dixie has also asked Chadd Everone, William Pink, Thomas Wolfrum, and Velma
WhiteBear to attending the meeting.

If you are not able to attend the March 7, 2005 meeting [ am available to meet with you on
March 10, 20035, at 1:00 p.m. Please let me know if the proposed meeting date and time is
acceptable to you. You can reach me at (916) 978-3776.

Sincerely,

Y/

Dale Morris
Acting Superintendent

CVMT-2011-001121
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Exhibit 6 D

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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CALIFORNIA VALLEY MIWOK TRIBE

10601 Escondido P1L., Stockton CA 95212 Bus: (209) 931-4567 Fax: (209) 931-4333

hitp:/iwww, o iorn' vallgyiiwokiribe-nsn.

March 8, 2005

Mr. Clay Gregory
Regional Director
Bureau of Indian Affairs
2800 Cottage Way
Sacramento, CA 95825

Subject: Official Request to meet with Mr, Clay Gregory, Regional Director

Dear Mr, Gregory,

This letter serves as an official request in regards to our phone conversation earlier this
afternoon. [ would like to request a meeting with you and Mr. Dale Morrison regarding
the California Valley Miwok Tribe to discuss the concerns and issues that the Tribe is

cwrently facing,

If at all possible I would like to mect ASAP,.. preferably this week, If this week is not
possible than any day next Week is open for me to d1scuss our ongoing concerns, [ am
available Wednesday March 9% through Friday March 11% and Mondey, March 14"

through Friday, March 18%,
[ look forward to hearing from you.

Sincerely,

Silvia Burley, Cluu'r'pv:rsorl;'/7

Cei Mr. Dale Morris, Superintendent
Phillip Thompson, Esq.
George Steele, Esq.
Colleen Petty ’

CVMT-2011-001123
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Exhibit 6 E

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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CALIFOKR VALLEY MIWOK TRIBE
10601 Escondido P1., Stockton CA 95212 Bus: (209) 931-4567  Fax: (209) 931-4333
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March 11, 2005

Mr. Dale Morris, Acting Superintendent
CCA/Bureau of Indian Affairs

650 Capitol Mall, Suite 8-500
Sacramento, CA 95814

Re: Future Meeting re: California Valley Miwok Tribe

Dear Mr. Morris,

This letter is a follow up to the meeting held yesterday at the Regional Office at 2:00 P.M. with
all concerned. Due to the fact that the Bureau stated that they have the right to meet with
anybody that wants to come there, the Tribal members fear for their safety. Individuals who have
threatened Tribal members have in the past and do currently meet with Bureau
employees/Officials regarding issues and concerns that impact our Tribal Government.
Therefore, THE tribe has authorized Tiger Paulk, Tribal Consultant to attend (on their behalf) as
a representative of the Tribe any meetings that are scheduled or may be scheduled in the future at
either the Central California Agency or Regional Office (if you or any of your staff are in
attendance).

We are requesting, a curtsey to the Tribe, that the Central California Agency/BIA please afford
the Tribe the time to prepare for any current or future meetings by contacting the Tribal Offices
located at 10601 Escondido P1., Stockton, California 95212 and if by fax to (209) 931-4333 to be
followed by a hardcopy.

Are you agreeable that the Tribe is entitled to have at the very least a representative to monitor
what decisions and direction the Bureau of Indian Affairs may take or imply at any meeting /s ?
In assuming your answer to be yes, the representative will be sent with the intentions of keeping
the Tribe informed as to any further actions that the Bureau of Indian Affairs may take in any
way that will and/or may impact the California Valley Miwok Tribe’s inherent sovereign rights.

Respectfully,

M_@fﬁ?f\
Silvia Burley, Chairperson

Cc: Phillip Thompson, Esq.
George Steele, Esq.
Clay Gregory, Regional Dir.
v~ Tiger Paulk,
Colleen Petty
File

CVMT-2011-001125
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Exhibit 6 F

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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2005-03-14-FryMeeting

4

Yaxiva K. Dxie

Sheep Ranch Rancheria of MiWok Indians of California
ak.a. California Valley Miwok Tribe
11178 Sheep Ranch Rd.
Sheep Ranch, California 95202
209-728-2102

A PLAN FOR
Tre OrGaNizaTioN OF THE TRIBE
UNDER THE AUTHORITY OF
YaxmMa K. Dpae

Consequent to the "Informational Meeting" of March 7, 2005 with Ray Fry et al.,
whereat, it was agreed that Yakima K. Dixie was to outline a plan for organizing the above Tribe
and submit it at this meeting to the representatives of the BIA for technical assistance; and given,
as foundational documents: 1) the "Olson Letter of Determination” of February 11, 2005; 2) the
"Golding Declaration” of April 30, 2004 (as submitted by the BIA in Case No. CIV 5-02-0912);
and 3) the "Risling Rejection Letter”" of March 26, 2004, Yakima Dixie directed his Deputy,
Chadd Everone, in concert with his other advisors, to draft such an organizational plan. And that
is provided herein.

SYNOPSIS

There are two altemative plans for the organization of the Tribe: 1} the "Pink Doctrine”;
and 2) the "Continuation of Antecedent Actions”". In practice, the two naturally converge.

Option #1

The *Pink Doctrine”. This refers to William Pink, who was Tribal Operations Officer for

. this Tribe from early 2000 through early 2001 and who currently is Special Consul to Yakima K.

Dixie. He proposes that we hold the "Olson Letter of Determination" of February 11, 2005 to be
a mandamus to organize the Tribe de novo. Accordingly, ALL PRIOR ACTIONS would be put
aside. In this mode, the following would occur.

£} The first order of business would be to establish those "putative” members
of the Tribe who would have the right to initially organize the Tobe. Assuming

1
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2005-03-14-FryMecting

that "putative" means "commonly recognized", "by common law or judicial stare
decisis ", or "by tradition", then the distributees of the estate of Mable Hodge
Dixie (Exhibits 1966-08-18; and 1971-11-01) would be the only ones who
qualified as the primary "putative” members. That means that Yakima K. Dixie,
his brother Melvin Dixie, and Dequita Boire, the daughter of Merle Butler, are the
primary "putative” members of the Tribe. This persons are already in accord about
organizing the tribe. See the Declarations of Yakima (Exhibit 2005-01-26) and
Melvin and Dequita (Exhibits 2005-03-03). And among this group and the other
designated members of the Tribe (Exhibits 2005-01-26), there is already consent
that Yakima K. Dixie is the authority for the tribe. The right for Yakima Dixie to
organize the Tribe is further predicated on the very first organizational meeting
between himself, Ray Fry, and Brian Golding (See excerpt from transcribed video
tape of that meeting - Exhibit1998-09-08).

£ The second order of business will be appoint Velma WhiteBear to help the
putative members organize the tribe. Velma is uniquely qualified for this objective. -
She is a close relative of Yakima, who live on the Sheep Ranch reservation land in
early childhood. She has maintained contact with Yakirna and the reservation
throughout the years; and she has been largely responsible for the organizational
efforts since May of 2003. She knows all of the family tree, is highly active in the
Miwok and Indian communities; and she is a professional administrator (See

Exhibit 2004-12-16).

0 The third order of business will be to hold meetings with the putative
members of the tribe to construct a constitution which fits the particular customs
and objectives if this Tribe. Emphasis will be placed on defining leadership in
unambiguous terms such that intercine disputes will be avoided and on building a
tribal organization that is competent at self~administration and management of
business enterprises. Much of the construction for the Constitution is already in
draft form and can be completed and ratified by the primary "putative” members
within about 2 weeks. This expansion of membership would automaticaily include
the individuals who have already been designated as members by Yakima Dixie;
and Silvia Burley would be eligible for such membership. These enrollments were
constructed based on criteria that were enunciated by Ray Fry in his meeting with
Yakima in May 2003 and their dossiers were submitted to Fry on September 25,
2003 (Exhibit 2003-09-25 et seq.).

i3 Once the constitution is in place and is approved by the BIA, then the
fourth order of business, the enrollment process, can proceed. This out-reach will
include such venues as:

_a) public notices such as the one which has already been
constructed (Exhibit 2005-03-10);

CVMT-2011-001128
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b) a booth at the 35 UC Davis Pow-wow that is being held on April
2, 2005; and a booth at the Lathrop Community Pow-wow of April
30, 2005;

¢} various Internet news groups
(e.g., http://eroups.yahoo.com/group/ncanativeeventsandnews).

%} The subsequent business would be to proceed with tribal development
including projects like the ones which have already been done. For the sake of
brevity, exhibits of the projects are not provided herein; however, at the meeting,
Velma WhiteBear will provide a review of this work, if appropriate.

In order to move forward with the above and to stay the improper distribution of money which
continues to occur and which causes irreparable injury to the Tribe, Yakima K. Dixie requests
from the BIA a letter of determination that he is the rightful authority for the organization of the
Tribe.

Option #2

In the absence of affirmative action on the part of the BIA with respect to the proposal in Option
#1, Yakima K. Dixie will proceed forward with his antecedent actions. As the record will show,
Yakima K. Dixie and Silvia Burley (whom he originally appointed to help him organize the Tribe,
whom he once again, formally dismissed in October 2004, but who still holds control over tribal
resources) have irreconcilable differences. In his letter of September 24, 1998 to Yak]ma
Raymond Fry noted regarding membership:

"Tn those situations where an "unterminated” Tribe is pursuing reorganization, the
persons possessing the right to reorganize the Tribe is usually specified by the
decision of the court, as the majority of "unterminated" Tribes regain federal
recognition through litigation. Usually, the court decisions will state that the

~ persons possessing the right to reorganize the Tribe are those persons still living
who are listed as distributees or dependent members on the federally approved
Distribution Plan. In some cases the courts have extended the right of
participation to the lineal descendants of distributees or dependent members,
whether or living or deceased.” (See Exhibit 1998-09-24)

Therefore, I, Yakima K. Dixie, request from Raymond Fry and the agents of the BIAin

attendance of this meeting to advise me about the above cited court actions and about how [
might proceed to resolve this matter of authority by court action.

Respectfully,

Yakima K. Dixie

3
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CALIFORNIA VALLEY MIWOK TRIBE =P b
10601 Escondido Pl., Stockton CA 95212 Bus: (209) 931-4567 Fax: (209) 931-4333
Hp:/www, califormlavalleymivokiribe-nsn. gov

March 18, 2005

Mr. Dale Morris, Acting Superintendent
CCA/Bureau of Indian Affairs
650 Capitol Mall, Suite 8-500
Sacramento, California 95814

Re: Official Request for Information on Melvin Leroy Dixie

Dear My, Morris,

It was brought to the attention of the Tribe that at the meeting of Monday, March 14, 2005
between yourself and Mr, Yakima Dixie’s group that calls themselves Sheep Ranch Rancheria of
MiWok Indians of California aka California Valley Miwok Tribe, there was an individual who
claimed to be Mr, Melvin Dixie.

The Tribe believes that Mr, Melvin Dixie may have a right to participate in the process of the
orgenization of the Tribe, If this is truly Melvin Dixie we are requesting that Mr. Dixie contact
the Tribe with valid verification to prove that he is who he claims to be,

We understand the.“Privacy Act” and therefore we are requesting that the Central California
Agency contact Mr. Melvin Dixie to inform him of the Tribes inquiry and since we have not
been given his contact information, we are asking him to contact the official California Valley
Miwok Tribe (not to get confused by the individual who has broken off from the Tribe and is in
the process of starting a new Tribe called the Sheep Ranch Rancheria of MiWak Indians of
California aka California Valley Miwok Tribe).

1f you find that you (for some reason) cannot or will not contact Mr, Dixie with an official lefter
from your office, or if you cannot forward the requested contact information to our Tribe, then
the Tribe is requesting that you forward a copy of this letter to Melvin Dixie at the next meeting
with the Central Cealifornia Agency/BIA in which he participates. Thank you for your time and
understanding.

Respectfully,

A

S;Iwa Burley, Chairpers -

CC: Tribal Council
Phillip Thompson. Esq.
George Steele, Esq.
Karla Beli, Esq-

N CVMT-2011-001131
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2003-04-16-B1Aissues

Yaxima K. Die

Sheep Ranch Rancheria of MiWok Indians of Califomnia
a.k.a California Valley Miwok Tribe
11178 Sheep Ranch Rd., Mail P.O. Box 41
Sheep Ranch California 95250
209-728-2102

April 16, 2005
Dale Morris, Acting Superintendent Myra P. Spicker, Assi. Reg. Solicitor
Bureau of Indian Affairs U.S. Dept. of the Interior
U.S. Dept. of the Interior Office of the Regional Solicitor
Sacramento Area Office Pacific Southwest Region
650 Capital Mall 8-500 2800 Cotlage Way, Rm. E-1712
Sacramento, California 95814 Sacramento, CA 95825-1890
Tel: (916) 930-3794 Fax: (916) 930-3780 Tel: (916) 978-5675 Fax: (916) 978-5694

Mr. Morris & Ms. Spicker;

This is a follow-up to the faxed memo which we sent on April 16. This one is signed by Mr.
Dixie and is virtuatly idential to the previous.

As we agreed in our meeting of April 11, 2005, Mr. Dixie is sending herein a list of issues
which he, Velma WhiteBear, and their advisors believe should be addressed in the process of
organizing the Tribe pursuant to the mandate to do so in the letter of determination of February
14, 2005 from Michael Olson (the Principal Deputy, Acting Assistant Secretary - Indian

" Affairs).

We are appraised that Silvia Burley did file suit against the BIA on Apnl 12, 2005; and we
are in the process of studying the filings. "1t appears that she is asking the court to prohibit the
BIA from being involved in tribal organization. We believe that this action is evidence that
Ms. Burley understands that she has no legitimate standing for organizing the Tribe - a process
which: can only be done by individuals with inherent (read inherited) rights, such as, primarily,
the distributees of Mable Hodge Dixie (i.e., Yakima, his brother Melvin, and Dequita Boire)
and, secondarily, those individuals who lived at Sheep Ranch for a significant period of time.
Ms. Burley does no qualify by either criterion. Our position is: 1) that Silvia Burley does not
have any standing to file litigation on behalf of the Tribe, 2) that this court action is an
obstructive measure, which attempts 1o use the courts to impede the organization of the Tribe
rather to facilitate it and that it does not serve ends of justice, resulting only to further deplete

1
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Tribal resources by superfluous legal expenses, and 3) that, unless and until so ordered by the
Court, the organization of the Tribe via administrative procedures can, should, and will
proceed independently of any court action.

Chadd Everone, Deputy
2054 University Ave. #407
510-486-1314

Prefacing Remarks

First, ¥ regret that Raymond Fry chose 10 not atlend the meeting of April 11. He was a key
participant at the onginal meeting of March 7 and the follow-up meeting of March 14. At that
meeting of March 14, he did agreed 1o the April 11 date for the meeting; and he was reminded
by us -well in advance by phone message and by letter. He is well aware that it is a major
orgamzational effort to assemble my constituents from many locations (notably, I from Sheep
Ranch, WhiteBear from Galt, Lopez from Siockton, Wofrum from Walnut Creek, Everone
from Berkeley, Pink from Southern California, and the others from their respective locations).
Being that he was specifically identified in the Olson letter to assist me in organizing the Tribe
and being that he is acknowledged by all to the be most knowledgeable person in the affairs of
this Tribe', T would have been able and willing to reschedule the meeting to suit his conven-
ience; but he provided no notification to us that he would not be attending. Fornmately, both
of you were in attendance; and I feel that progress was made. (Upon consideration, it might be
appropriate for Mr. Fry to recuse himself from these determinations, because, having been so
involved m this tribe for such a long period of time, he may have conflicts of interest.
However, we shall not make that request at this time but, instead, leave it to your
consideration.) '

Second, I request that you, Dale Morris, remain the Superintendent with respect to this
particular situation even if you are replace by a new Superiniendent and you return to your
previous position at the Department of Interior. We acknowledge that you desire not to
continue presiding over the situation; but we believe that you are an honest and dutiful repre-
sentative of the Bureau, and, in the interest of substantive due process, our proceedings would
be seriously delaved by having 10 acculturate a new Superintendent who is unfamiliar with the
details of the case.

' Ray Fry has been the Tribal Operations Officer in charges of this tribe since the 1970's.

2
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78 A reiteration of my requests

(Each request is severable from the others and may be
80 fulfilled or rejected individually without affect the others.)

32 £ I have already formally requested that the BIA issue a letter to the California
Gambling Confrrol Commission that the Tribe is being formally organized and that the

84 BIA recommends, suggests, or is otherwise on the record as believing that the royalty
income should not be distributed to the Tribe and either retained in trust by the Commis-
86 sion or placed in receivership, pending the final organization of the Tribe. This request

was formally submitted 1o you at the meeting of Aprif 11, 2005.
38
€3 Ihave already formally requested that the BIA withhold 638 and other grant maoney 10
90 the Tribe, pending the final organization of the Tribe. This request was formally submit-
ted to you at the meeting of April 11, 2005,

92
€3 Irequest, in addition to the above, copies of the 638 and other grant contracts which

94 the Tribe has made, under the representation of Ms. Burley, with the BIA and any atten-
dant budgets, audits, or other ancillary documents to those contracts. If required,

96 consider this to be a "Request Under The Freedom Of Information And Privacy
Acts" which I make under the following laws; The Freedom of Information Act of 1974

98 (5 U.8.C. 552), The Privacy Act of 1974, Public Law No 104-231 of 1994, and Title 25
of the Code of Federal Regulations Section 517. C

100

€y 1 request, also within the above FOIA, specifically, cepies of all correspondences
102 between Silvia Burley and both the local areas and regional offices during the course of
her tenure as the Spokesperson for the Tribe, dating from 1998 10 the present.

104
€3 1request that the BIA mediate with me the issues involved in organizing the Tribe. My
106 primary problems in communication are and have been with the B1A more than with
anyone else. Being that the BIA originally suggested mediation as being a good idea, per
108 se, 10 atternpl to resolve issues and also a good idea because it would be an integral part
of any eventual litigation, I assume that that would apply 1o all parties, including the BIA.
110 Indeed, that might be a novel response by the BIA to Ms. Burley's recent suit. In discus-
sion with Judge Kathryn Lynn of the Office of Collaborative Action and Dispute Resclu-
112 tion of the U.S. Departmeni of the Interior, she was asked if mediation could occur
between myself and the BIA; and she acknowledged that it could, assuming that the
114 Bureau agreed. She has already identified a mediator who, from my perspective. would

be appropniate. Therefore, 1 am asking that the Burean mediate with me the organization
116 of the Tribe.

Q T request that the BIA cease holding secret meetings with Silvia Burley which exclude
118 one or more of my representatives. As you know, we have objecied 1o this in the past. It
has been our policy to notify Ms. Burley of our scheduled meetings with the BIA and to
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allow her or her representative to attend. We expect reciprocity. The private, confidental
discussions with Ms. Burlev may impact my pleadings.

1 believe that my requests to freeze the 638 monev, to have the BIA notify the California
Gambling Control Commission, 10 obtain relevant records, 1o mediate issnes, and to hold an
open forum are simple, fair, and appropriate to the situation. They are in line with the "Olson
Mandate"; and they do not evidence any prejudice on the part of the BIA toward either,
particular faction. Further, by taking such actions, you will put on the record that the Bureau
is attempting 1o be cooperative in the organization of the Tribe and to mitigate damages; and
that might help 1o protect the Bureau from tort claims, if we should pursue remedies in court.
Hopefully, you will grant all or some of the above requests 5o that we can continue moving

- P S

forward.

Respectfully,

ff “\ /’-/ff\\ " T
~ zé/,zzz Wﬂl\/ /L&/;/AL

?Vakima K. Dixie.
4
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2005-05-25-FryMeeting

i
v

Yaxmva K. Dxie

Sheep Ranch Rancheria of MiWok Indians of California
ak.a California Valley Miwok Tribe
11178 Sheep Ranch Rd., P.O. Box 95250
Sheep Ranch, California 95202

3

May 20, 2005
Chadd Everone
Deputy

Raymond Fry, Tribal Operations Officer
Bureau of Indian Affairs,

U.8, Dept. of the Interior

Sacramento Area Office

650 Capitol Mali §-500

Sacramento, California 95814

Tel: (016) 930-3794 Fax: (916) 930-3780

Mr. Fry:

Our apology for the misunderstanding about the meeting date. Just another example of
the motio: "trust but verify"! The date is now confirmed to be May 25, 2005 10 a2.m. at your
place. William Pink will hiave to attend via cell phone, being that he is leaving for China that
afiernoon. In attendance will be the following.

Velma WhiteBear, Chadd Everone, Thomas Wolfrum, Esq.

Tribal Executive Director Deputy, Yakima Dixie Tribal General Counsel
. Antonia Lopez William Pink Peter Glick, Esq.

Tribal Secretary Consultant, Indian Affairs Tribal Special Counsel

Everyone seems to be in accord that it is imperative for us to make a final determination
about whether or not the organizational process can be accomplished by administrative measures
within the BIA at the Area level. If so, how do we proceed expeditiously; if not, what are the
alternative strategies for resolving the situation.

One common rhetorical devise is o ask a critical question on an esseniial issue. Thus, can
you {i.e., Fry and/or Morris and/or Spicker) re-affirm that the Golding Declaration (Exhibit
2004-05-14) represents the present policy of the BIA - something which has been averred to us

CVMT-2011-001138
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44  on several occasions by Luther and Keep? Specific reference is to paragraphs #5 and #9 of the
45  that document.

46

47 ~ Further, can you (i.e., Fry and/or Morris and/or Spicker) make and issue in writing a

48  determination along the lines of the following?

49 'Based on the relevant documents, The BIA determines that the official location of the

50 Tribe is at Sheep Ranch and that Yakima K. Dixie, as the primary putative member, is

51 acknowledged to have the authority to appoint Velma WhiteBear as the official

52 Spokesperson to represent the Tribe to the BIA with the provision that the newly appointed

53 Spokesperson organize the Tribe and present to the BIA with 120 days a suitable roster of

34 enrolled members and a suitable constitution.'

55

56 Obviously the next question would be, not only can you issue such a determination but,
57  will you?

58 . .

59 The legalistic case which validates such a determination has already been made in various

60 pleadings of Yakima; but it warrants outlining here. The Tribe is unorganized and, therefore, is
61 governed by custom or tradition. For several decades, Yakima and his brother, Melvin, were
62 recognized by the BIA as being the sole members of the Tribe and Yakima, as the sole authority
63  for the Tribe. Yakima made an agreement with Silvia Buriey to give her tribal status so that she
64  could receive government benefits in terms of educational and medical services, in return for
65  which she was to help him organize the Tribe. Because the Tribe is unorganized such "tribal
66 status” could not included tepured membership. In virtually every aspect, Silvia failed at and
67 made a wreck out of tribal organization. Exercising his inherent authority, Yakima dismissed
68  Silvia as the representative of the Tribe and appointed Velma WhiteBear (Exhibit 2004-10-03) to
69  that position. As the issue of proper authority for this unorganized tribe has evolved further, it is
70 now held that the individuals who have an inherent right fo organize the tribe and who would
71  constitute the "primary” putative members would be the distributees of the estate of Mable Hodge
72  Dixie, which would be the descendant of Merle Butler (i.e., Dequita Boyer) in addition to Yakima
73  and Melvin Dixie. Expanding that further, according to the principles which Ray Fry enunciated
74  in May 2003, putative members would also include individuals who had lived for a significant time
75  onthe Sheep Ranch Reservation. These "secondary" putative member are on file with the BIA
76  and have issued Declarations in support of Yakima, as the authority for the Tribe. And a new
77 resolution to that effect can be drafted and signed by both the primary and secondary putative
78 members. In any event, Silvia Burley has no "equity" position in the Tribe and having once been
79  appointed by Yakima, to be a representative, can now be replaced by Yakima, which is critical
80  due to her massive malfeasance.
81

82 In an attempt to circumvent due process, Silvia commissioned one Troy Woodward to
83 make a determination about the authority for the Tribe. For many reasons, thoss proceedings
84  were fallacious, per se, and procedurally they were defective. The nullification of Woodward has
85 been made in various rebuttals. However, being that the Olsen Determination (Exhibit
86  2005-02-11) does that in very clear and explicit terms’, it should not have to be argued in our
87  current proceedings.

! See Exhibit 2005-02-11, final paragraph: "In light of the BIA's letter of March 26, 2004, that the Tribe
2
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88 Finally, it is true that Yakima and Velma have made attempts to discuss matters with

89  Silvia; and Yakima and Velma did agree to mediation with Silvia; but Silvia categorically refuse

90 any such discussion. However, in practical terms, it is almost certain that Yakima et al. would not

9] be able to "share" authority for this Tribe with Silvia. As everyone knows, the problem is

92  probably not so much with Silvia, per se, but with her husband, James (Tiger) Paulk. Tiger holds

03  this to be "his tribe"; and he is known to make threatening remarks with regard to anyone "who

94  would attempt to take it away" from him. He exercises a tyrannical influence over Silvia, which

95  would be entirely unacceptable fo any kind of an expanded membership; and he riding roughshod
'96  over people would insure that the development of the Tribe would not benefit the broader Miwok

97 community.

98

99  Respectfuily,
100
101
102
103
104
105
106
1067
108
109

is not an organized tribe, however, the BIA does not recognize any tribal government, and therefore, cannot
defer to any tribal dispute resolution process at this time. I understand that a Mr. Troy M. Woodward has
held himself out as an Administrative Hearing Officer for the Tribe and purported to conduct a hearing to
resolve your (Yakima's) complaint against Ms. Burley. Please be advised that the BIA does not recognize
Mr. Woodward as a tribal official or his hearing process as a legitimate tribal forum. Should other issues
arise with respect to tribal leadership or membership in the future, therefore, your appeal would properly
lie exclusively with the BIA.

3
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]
pa)

Yaxmva K. Dxae

Sheep Ranch Rancheria of MiWok Indians of California
ak.a. California Valley Miwck Tribe
11178 Sheep Ranch Rd., P.O. Box 95250
Sheep Ranch, California 95202

Meeting May 25, 2005 10 a.m.

2 ik Rkl i SR B
2005-05-25  Cover Letter To meeting of May 25, 2005.
Relevant Documentation ‘
2004-03-26  Risling Letter Rejects Silvia's Constitution. This letter was cited
in the Olsen Determination 2005-02-11. ‘
2004-04-30  Golding Declaration This represents BIA policy, as has been averred by

Luther and Keep? Seeg5&9.

2004-10-03  Dismissal/Appointment Yakima dismisses Burley/Thompson and appoints
WhiteBear to represent Tribe.

2005-02-11  Olsen Determination Mandate to organize the Tribe.

2005-03-07  Yakima Reguest to BIA Requests action and validation of his authority at
first meeting with Mormis, Fry, and Spicker.

2005-03-14.  Yakima Plan to BIA Plan for organizing Tribe at second meeting with
Morris, Fry, and Spicker.

2005-04-16  Yakima Issues to BIA Requests answers to some issues at third meeting
with Morris and Spicker.

2005-05-10  Morris Responses Response to Yakima's requests 2005-04-16 from
Mortis .

2005-05-12  Yakima's Declaration A chronological recitation of events.
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Law Offices of Karia D. Beli
4712 Admiralty Way, Suite 580
Marina del Rey, CA 90292
(310) 577-2353 phO%cUDT
(310) 577-3210 fax
kbelllaw@msn.com "“EN'
ROUTE

_ ) RESPONSE REQYIE
Via U.S. Mail DUE DaTE [_Q?LEJ%

MEMO (TR

August 26, 2003 q:Tlf:lE—h: !!Of!ggfﬁ
Mr. Troy Burdick, Superintendent s i

. Troy Burdick, Superintenden N NEEDED
Bureau of Indian Affairs ' 3 m:} s, Brgu - k
650 Capital Mall LT -
Suite 8-500

Sacramento, CA 95814
RE: - California Valiey Miwol Tribe
Dear Mr. Burdick:

Thank you for meeting with me on Friday, July 8th. During this meeting you
agreed to provide information regarding the potential members of the California Valley
Miwok Tribe (“Tribe™) that were identified in my letter dated February 24, 2005, Since
this meeting and my prior meeting with Mr. Ray Fry on June 17", we have been awaiting
any information from your office that may be helptul to assist the Tribe with processing
and evaluating the potential members that have been identified. To date, we have not
. received any information regarding the individuals thal have been identified. Please
provide us with the status of obtaining thig informauon.

In addition, we understand that vour office has been in contact with or has the
contact information for Mr. Melvin Dixie. The Tribe would greatly appreciate it if your
office would forward Mr. Dixie’s contact information or last known address to us.

The Tribe looks forward te any information that your office can provide regarding
any potential members. If you have any questions regarding enrollment or membership

matters, please feel free to contact me. Thank you in advance for your assistance.

Sincerely,

Fpe—

Karla D. Beli

cc:  Silvia Burley, Chairperson
Phil Thompson, Esq.
George Steele, Esq.
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Notes of meeting between Superintendent, Sylvia Burley, California Valley Miwok

December 2, 2005

On this date | met with Sylvia Burley, California Vailey Miwok, Phillip Thompson, attorney for
Sylvia, and Colleen Petty, Financial Manager, California Valley Miwok.

I had agreed to this meeting, at her request, to discuss matters important to the tribe. Ms.
Burley had explained that there was a high degree of mistrust of the Agency for her part due
to actions by Agency staff that, in her opinion, were personal attacks on her and the tribe as

a whole. It is her contention that the suspension of the 638 contract in August of 2005, by the
Awarding Official, Janice Whipple, was motivated by her dislike of Ms. Burley and that Mr,
Raymond Fry, Tribal Operations Officer, had a personal agenda against her and the tribe,
based on letters that he had signed (/f should be noted these signing actions were carried out
at the direction of myself and previous Superintendent’s for those occasions when the
Superintendent was out of the office as a normal function — delegation of authority).

They questioned why it was necessary to do a monitoring visit in light that for three years, no
monitoring had been done. They also questioned the timing of the request to monitor. |
responded by telling them that monitoring is a normal function of the agency and that it has
been performed with other tribes. Mr. Thompson stated that a Special Master should be
appointed for this purpose due to the nature of the current relations.

| assured them that the monitoring was a normal part of the contracting process and there
was nothing out of the ordinary as far as what would take piace. | pointed out that we had
accommodated their requests for changes in the personnel comprising the monitoring team
and compromised on the date of the monitoring. | also made it clear to Ms. Burley (and
Agency staff) that the personnel conducting the monitoring will be following a specific plan
and that they would not stray from it and that if there were problems at any certain point, that
the Agency personnel would not make an issue of it, rather they would note the issue and

move on per my instruction.

(Agency staffs were not comfortable with having attorneys as a part of the tribe’s
representative team as well as having the process video taped. | told my staff that it should
not be a hindrance so long as they followed the moniforing plan, which was sent to the tribe

in advance.)

| further assured Ms. Burley and company that even if there was a finding that that in itself
would not be grounds for suspending the contract and that there is a process that is required

in order to correct any deficiency.

Finally, | assured them that any actions taken by Agency staff would be at my direction and
none would be engaged in any “rogue” actions. They stated they were satisfied with my

comments on this matter.

At the conclusion of the meeting, | had the impression that the monitoring visit would go on

as scheduled. W
/.

Troy Burdick
Superintendent
CVMT-2011-001145
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MEMORANDUM OF UNDERSTANDING
Between
CALIFORNIA FEE TO TRUST CONSOQRTIUM TRIBES
And
BUREAU OF INDIAN AFFAIRS PACIFIC REGIONAL OFFICE

This Memarandum of Understanding {(hereinafier the “Agreement™) is entered into by and
between the California Fee To Trust Consortium Tribes (hercmalter the “Consortium™) and the
Department of the Intertor, Burcau of Indian A ffairs Pacific Regionad Qffice, (hereinafter “PRO™)
(collectively referred 1o as “the Partics™) as of the date set forth below,

This Agroement is being entered inlo for the purpose of setting forth, in writing, the
understanding of the relationship of the Parties and facilitating the expeditious processing of fec-
to-trust upphcations submitted by participating Consortinm wribes (hercinafler the “Project™),

RECITALS

A, The need for inereased knd base is imperative (o the tribes of Californta. Most tribes do
not have sufficient fand to mect current housing, conununily and economic development
needs and a signtficant pumber have no Jand at afl.

B. A number of factors have combined to make it difficult for current Californis Regional
and Agency stall 1o manage the [oe-lo-trust acquisition needs.,  Consequently a
tremendous backlog of applications currently exists which ts compounded by the
increasing mumber of applicstions filed each year.

C. The gap between land into trust upplications and land being accepted into trust by the
Secerctary of the Interior is widening.

D. The authority of the Burcau of indian Affairs 1o re<program TPA funds to this Project is
found al 25 U.8.C § 123c.

E. I is acknowledged that the referepce (o the Pacific Regional Office implies thal the
*actfic Regional Office has oversight, responsibility, and accountabibty for the
adnrinistration of the California Regional and Ageney stalT,

. (8 Tt 3s acknowledged that signatarics o this Agreement are entitled to cqual access
to non-Consortium fee-lo-trust resources and services provided by the Boreau of
Indian Affairs (hereinafler “BTA™), however fribes that are not members of the
Consortiuns are not cligibie to access Consortium fee-to-trust stafl, Neither
consortium [unds nor consortinm stalf witl be used for non-consortium purposes.

(B Further. nen-consortiunt staff must continue lo facilitale and assist consortinm
tribes with their Fee To Trust applications and other coneerus.

CVMT-2011-001152
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(i) Further, non-consortium staff work, including but not limited to: satary.
adminisirative, or travel expenses, will nol be offset (charged) against the Project
pudgel.

TERMS AND CONDITIONS

L CONSORTIUM AGREEMENT TERM

L. This Agreement shall be in effect for three (3) years beginning the Fiscal Year Qctober 1,
2005 through Fiscal Year ending September 30, 2008, at which time it shalt be reviewed
for possiblc extension.

2 1 the Consortium has not voted to renew this Agreement at feast six months (0) before
the close of the third fiscal your of the Agreement, it will be deetmed expired as of the date
of the end of the third {iscal year and the renms and conditions contained herein will
lerminate.

I. MEMBERSHIP

i Conditions Precedent!Eliibility .

{a) The Tribal Resolution: Participation in the Projeet will not become effeetive until
the Consortium Project Leader (as defined Section HI{1)) has received a signed
Tribal Resolution from the interested Tribe (a sample is attached). which contains
an acknowledpgement of the minimum required financial contribuation und
commitment of the required TPA funds, and acknowledpgment of the necessity 1o
commil to beeoming a signatory of the Agreement and Lo be bound by its terms.

{b) The Agreement and contribution: The Tribe must sign the Agreement and
complete any additional paperwork necessary to facilitate the re-programming of
TPA funds to the Project.

{c) In addition to the Tribal Resolution, Tribes will submit « letter idenlifying the
destgnated tnbal representative and alternates for the purpose of represcutation at
Consortium mectings. Consorttum Tribes reserve the right to change the names of
individual tribal representatives at their discretion,

2. Mipimum Financial Particination
{a) Tribes may participaie by contributing a minimum of thrae thousand dollars
(53.000.00) per fiscal year from their TPA (unds for three conscautive vears,
{(h)  Newly recognized Tribes that have not received their TPA funds may have their

mimimum contribution waived uniil they have received their TPA.

N CONSORTIUM EMPLOVERS

I, Seepe of Work,
(a) The Consortium Project leader will be the PRO iead Realty Specialist, hereinalter

CVMT-2011-001153
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“PRO-LRS™). The PRO-LRS will be responsible [or seeing that the BIA
Consortium staft will adhere to the dutics and respansibilitics required for the
proccssing of Fee-To-Trust Applications [or Consortium Tribes.

{I) The Parties agree that the BIA personacl for the Consortiunt shall be governed by
the terms of this Agreement. Any conflict involving the dutics and/or
responsibilitics of the personnct shall be resolved in aecordance with this
Agreenient and the PRO personnrel policies.

|2 Sclection of Emplovees,
(a) Tt is agreed that the process for seleeting Consortium staft for filling of the
Consortium positions will include the direct participation of the Committee.
(b) Sueh participation may include, but may not be fimited to, the development of
position descriptions. and inlerviewing prospective candidates.
(c) The Oversight Committee has the authority (o muke recommendations to the
Bureau regarding the {illing of open positions.
(d)  All fedoral personnel rules and regulations will apply to this process.
3. Employee Perfommance.

{a) Juis further agreed that participating tribes may submit documentation to the
Commitiee and PRO-LRS conceming the performance of the Project employee’s
duties under this Agreement and that the PRO-LRS and the Committee shall give
such documentation duc consideration with respect to conducting employee
performance evaluations.

(b) Reconumendations for incentive or star awards will be brought forward to the Fee
To Trust Consortium Oversight Commitiee.

V. RECORD KEFPING

1. Accounts.

(@) Complete books of account of the Project's operations, in which each Project
transitction shall be fully and accurately entered, shall be kept al the Project’s
principal office (the PRO). under the care of the PRO-1.RS, and at such other
locations as the PRO-LRS and Committer shall detemniine from time to time and
shall be open to mspection and copying on reasonable notice by any authorized
Consortium member representative daring normal business hours. The costs of
such inspection and copying shall be borne by the particulur Consortium member.

{b) PRO acknowledges that it has cstablished a separate and distinet account {rom
other B1A Realty operations for the Project.

Accounting, The financial statements of the Project shall be prepared in accordance with
generally aceepted accounting principles and shall be appropriate and adequate for the
Project’s intended purpose and {or carrying out the provisions of this Agreement. The
fiscal year of the Project shall be Qctober 1 through September 30

Records. At all times during the lerm of existence of the Project, the PRO-LRS shall

1

LeJ
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6.

Keep or canse to be kept the books of account relerred fo in Section TV, together with:

() A current list of the contact information, which aiso identifics the Consortium
member coniribution;

() A copy of this Agreement and any other operating documents (if any);

(¢) Financial statements of the Projeet for the six most recent fiscal years,

{d) The books and Records (including budgets) of the Projeel as they relate to the
Project’s internal affairs for the current and past four fiscal years.

Statug Reports, A minimum of once per quarter, the PRO-1LRE shall cause lo be prepared
2 Fee-To-Trust Consortium member land into trust status report, The reports shatl be
detivered at the quarierly Fee-To-Trust Consortium meetings or by mail; whichever is
reasonably caleulated to pravide the member with the information in a timely manner.

MEETINGS: REGULAR. SPECIAL. LOCATION, NOTICE, CALIL. AND QUORUM,

Regnlar meelines. Regular meetings of the Consortium shall be held once every quarter.

Speeial Meetings, The PRO-LRS. the Conunitice, or Consortium members represeniing at
Icast 50% of (he Consortium members shall call special meetings at any time. 1 a meeting of
the Consortium is called by the Consortium members, notice of the call shall be delivered 1o
the PRO-LRE and the Fee To Trust Oversight Commitice,

it

the Consortium. Effort shall be made to assure thal a reasonable split between locations
throughout Northern, Central and Southern Califomiz is achicved.

Notice. Following the call of'a mecting, the PRO-LRS shall give nolice of the meeting no fess
than fourteen, or more than 60 calendar days prier 1o the date of the meeting to all Consortivm
members. The notice shall state the place, date, and hour of the meeting and the general nature
of business to be discussed.

Quorum/Vating.

(a) . A quorum at any mecling of Lhe Consorlium members shall consist of al least thirty
percent (30%) ol the Consortrum miembers.

(1) There will be one vote per tribe.

Minules.

{a) The PRO-LRS, Fee To Trust Oversight Commitiee and/or Consortium wiil dedicate an
individual 1o sorve as scerctary of the meetings.

(b} A drafi of the minutes will be preparcd and distributed to Consorlium moembers within 7
days of the meeting for comment and verification before becoming part of the record ofthe
Project.

CVMT-2011-001155
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AUR OQVERSIGIIT COMMITTEE

1. Purpose
{a) The Fee-To-Trust Consortium Oversight Commitice (hoereinalter the
“Conmmittee™) comprised of Consortium members, will have oversight of the
Projeet and the obligation to assure that the terms of this Memorandum of

Understanding arc met.

(h)  The Committee shall have limited decision- nmkmg authorily as outlined herein or
as delegated by the Consortium.
(c) The Committec will help Consortiom sta(l develop agenda and provide assistance

in facilitating regular Consortivm and Commitiee mectings,

2, Commiltec Structure
{a) The Committee shall be made up of nine {2) elected Tribal Officials representing
their respective region,
(h) The nine Committee members will be chosen by a majority vole of the
Consortium Tribes present af the clections.
(c) The number of representatives from cach region was determined by a majority
vote as follows:
(1) Five (5) elected Tribal officials from the Central C alifornia Agency
Repion;
(i) Three (3) cleceted I'ibal officials from the Southern California Ageney
Region;
(iii)  One (1) clected Tribal officials from the Northern California Agency
Reaion:
3. Temn of Committee Service
() Commitiee members will serve a (wo-year term beginning from the date of the
reenlarly held clection.
(b)  Commitice members elected to fill a vacant position shall serve for the duration of
the term of the member who vacated the position,
4. Elections
{a} Hiections Tor Committee members shall be held at the seeond quarterty meeting of
the Consortium.
{b) Once a quorum is csfablishied at thal meeting at which elections are to be held, the

first order of business (or the Consortium is {0 solicit nominations for the
Commillee positions,

{¢) Nominations shalf be called out and scconded by a diftferent individual and noted
by the meeting Sccrétary.

(d)  Once nominations have heen complated. o confirmation shall be made that a
quorum has heea maintained, Once a quorumn has been confirmed, veling shail
commence,

CVMT-2011-001156
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() Voting shull be done by secret budlot. The nominee with the maost voles shulf be
clected and installed upon acceplance by the nominee. Tics in the pumber of votes
between nominees witl go to a cain toss.
5. Responsibitity of Qfficers, Once the Commitice has been established, the members shail

appoint officers among themselves, Each Commitiee Member hits one vote.
(a) Chairperson:

v Shall coordinate the activities of the Commitice and Consortivm in
consultation with the PRO Lead Really Specialist and Consortium staft

. Shall serve as the official Chairperson for the Consortium.

’ Shall set meeting times.

. Shall follow agendas for Consortium and Commmittee meetings.

. Shall monitor and report on the status of required compliance with, the

Memorandum ol Understanding for such issues including, but not lmited (o,

budget, Commitree vacancics, and staff vacancics,
b}y  Secretary:
. Shall record or causc to be recorded minutes from all Commitiee and
Consortium mcctings and have thom prepared and distributed to the
Consortium mombers within scven (7) days of an Q versight {ommiitee
meeting or a Consortium meeting, pursuant (0 Section V (6)(h). Acopy of alt

minutes will be kept on file with the PRO.

. Shall work with the Chairperson to record meeting aliendunce. -

- Shall create an agenda in consultation with the Chanperson and Consortium
staff. The agenda must be distributed to the Censortium at Jeast 10 days in
advange of the next mecting.

(c) Vice-Chairperson:

. Shall assume the responsibilitics for the Chairperson, whenever the
Chairperson is absen! from Consortium and Commitlee meetings or is
unable to fulfilt the {unctions of the Chairperson.

{dy- Committee members:

. in the absepee of all three Officers, the remaining Conumitlee members shall

scleet an individual to Chair the meeting.

6. Removal from Office/Vacancy.
{a) ANl Commitice members, are subject (o removal from the Comnuities for either ol the
following reasons:
(1) Failure to atiend three consecutive meetings without just cause.
(1)  Failure o be re-clecied 1o Tribal office.
(b) Commitice members can only be remeved by a majority vole of the Committee. The

Comnmuttce will submit g wnitten memorandum to the Consortium, with its decision
citing the reasons for removal,

() Vacancies an the Committee shall be [illed by special clection atthe next scheduled
Consortium meeling,

CVMT-2011-001157
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7. Meetings
{a) Meetings., The PRO-LRS or the majority of the Oversight Committee members

may call meetings at any time. In addition to consultation concerming specific
applications or activitics, the Committee, the PRO-LRE and the BIA agree to meet
and conler as necessary on matters of mutual concern.

{h) Notice. To the extent practicable, cach party shall provide the other with a list of
topic issues to be discussed at least five business days in advance of gach such
mecting. The PRO-LRS shall give nolice of the meeling no less than ten working
days prior (o the date of the meeting o all Consortium members. The notice shall
state the place, date and hour of the mecting and the general nature of business to
be discussed, Notices may be sent by fax or e-mail to facilitate timeliness.

{c) Quorum. A quorom at any meeling of the Commitiee shall consist of at least five
- members.
() Attendance.
{1) In the event 2 Commitice member is unable to attend a meeting, he/she

shall choose a duly elected Tribal Official from his/her respective Region
as his/her aliernate to attend the meeting, This delegation must be
communicated 1o the PRO-LRS in a reasonably thuoly manner,

(i) In the cvent a Commitiee member is unable o attend a meeting and is
unable to designate an altermate pursuant to Section VI{7)(d)(), the
Committce member shall communicate his/her inability 1o altend to the
PRO-LRS i a reasonably timely manner,

(i) The Commitice may conduet its business via telephonic conferencing,

(c) Voting. There will be ane vote per Commitics mcoiber.

Vil.  GENERAL PROVISIONS

1. Freedom of Information Act (FOIA), Any Freedom Of Informartion Act (hereinafler
“FOIA™) requests to the BIA shall be disclosed immediately to the particular tribe upon
which the particular request 1s made, including the details of the specific information
requested and a copy of the response and enclasurcs.

Notices. All notices hereunder shall be given in wriling by mail (postage prepaid), messenger
or facsimile. The earlier of: (a) actual receipt; (h) the dute of messengering, telecopying or of
personal dehivery (provided writicn conlirmation is received); or (¢) 3 business days afier the
date of mailing, shall be deemed to be e dale of service.

W

Mati and Messenger:

United States Department of the Interior Congortium Mombers
Burcau of Indian Affairs Addresses aftached

2800 Cottage Way
Sacramento, California 93825

CVMT-2011-001158
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Attention: California Tribal Fee to Trust Consortium PRO Lead Realty Specialist

p73

Dispute Resolution. Any digpale as 1o the interpretation of any provision of this
Agreeprent will be submitted to the Commitiee who will review all relevant material
pertaining 1o the dispute. The Commiltee will issue a written decision. The decision of
the Commutiee 1s final.

4, Entirc Agreement. This Agreement sets forth the cntire agreement and understanding
between the Parties as to the subjcct matter hercol and merges and supersedes all prior
discussions, agreemients and understundings of any and every nature betweett them, and
neither parly shall be bound by any condition, definition, wartanty or representation other
than expressly set forth or provided for in this Agreement, or as may be, on or subscquent Lo
the dale heroof, duly enacted pursuant to Scction VIHS) of this Agreement or set forth in
wriling and signed by the Parties to be bound therehy; and this Agreement may not be
chunged or modified except by a duly enacted amendment pursuant to Section VII(S) of this
Agreemenl or an agreement in writing signed by the Parties.

3. Amendment. This agreement may be amended by a majority of the Consortium Tribes at a
duly noticed and held mecting of the Consortium and with the concurrence oMthe BIA Pacific
Regional Office.

0. Binding Effect. This Agreement shall be binding upon and inure to the benefitofthe
Consortium Members, Consoertium slafT and its suceessors @nd assigns, and exeeulive and
ctaployees, agents, and legal representatives.

7. Dissoluion/Withdrawal

(i) The Consortium may be dissolved by the affirmative vote of a majority of the
mombers taken at least 60 days before the end of the then-current fiscal year; o be
elfective at the end of the {iscal year in which the vote s Laken,

{b) A Tribe may withdraw [rom the Consortium. for the remainder of the term of this

 agreement by giving written notice, by Tribal Resolution, of such intent to the

Consorlium PRO-LRS at Ieast 90 days prior to the ¢nd of the then-cumrent fiscal
year.

CVYMT-2011-001159
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. CERTIFICATION
This Agreoment entered into by the between the Consorlinm members set forth below, and the
Pacific Regional Director docs hereby tuke effect beginning the Fiscal Year Qctoher 1, 2005
through FY ending September 30, 2008 af which tinme this Agreement may be extended,
amended, or rescinded,

Burcan of Indian Affairs, Pacific Regionat Office

By L Dated:
Pacific Regional Director

Consortium Member (Tobe): <your {ribe’s namc here=

By: Dated:
<name of Tribal leader=
Tribal Chairperson

Tribal Resolution # Dated:

CVMT-2011-001160
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SAMPLE RESOLUTION

l

A RESOLUTION ATYPROVING THE REPROGRAMMING OF TPA FUNDS IN

THE AMOUNT OF § ANNUALLY FOR THE NEXT THREE YEARS FOR
THE PURPOSE OF FUNDING THE CALIFORNIA FEE-TO-TRUST PROGRAM —_
WHEREAS, __ ISA FEDERALLY RECOGRIZED Indian Tribe
with the ioberent sovereigniy 1o make its own Jaws and be governed by them; and
WHEREAS, adopted a Constitution and Bylaws and the Triba}
Resolution adopting such Consiitution and Bylaws was accepied apd approved by

the Department of Interior, B_nr.g:su of Indian Affairs: and

WHEREAS, __ constiteiiop and Bylaws anthorizes the Tribal
Council 10 plan apd manage all ecopomie affairs of (be Reservation/Rancheria; and

WHEREAS, the Tribe lias identified land scguisition as a priority and desires to
preserve land by-potiing fec land into trust Tor 1he Tribe amd/or Tribal members;

and
\\’};}EREAS, tbe Tribe and other California Jndinn tribes preseutly have fee-10-
trast applications pending with the Rureau of Indian Affairs or confemplate Tiling

applications within (he near future; and

WRHEREAS, The Bl_lreau ol Indian Aifajrs has liwited resonrces due to slafﬁng.
cuthacks apd otber interpal problems that bas resvlted in a back log of fee-to-tyust

applications; and
WIZEREAS, the Tribal Council has met with other Californin Tribes and developed

a strategy 10 3ssist in 1be timely processing of applcations, and
WHEREAS, the ﬂl‘:_ﬂﬁgy requires the Tribe 10 reprogram $ of jts TPA for
FY200%,2007, 20091010 2 special Bureaw account for the express purpose of
espandipg the Realty and Envirovmenial Services in the ares of fee to trust
acquisitions by fundisg the California Fee-to-Trust Program. T e

NOW, THEREFORE BE IT, the Tribal Council approves the reprogramming of
g of jis TPA funds for FY 2004, 2007, 20083, for the express purpose of
expanding the Realty and Environmental Services io the srea of fee to trust
acquisitiops by funding 1he Califorvia Fee-16-Trust Program.

BE 1T FURTBER RESOLVED 1hat the activivies conducted with these fupds will
be ip accordance With the Fee-10-Trust Project Memorapdum of Understanding,
which the Tribe shall become a sipnatory of and be hound by its 1erms.

CERTIFICATION

CVMT-2011-001162
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Tribal Council

GOVERNING BODY
OF THE
CALIFORNIA VALLEY MIWOK TRIBE

RESOLUTION OF SEPTEMBER 26, 2005

R-1-09-26-2005

RESOLUTION APPROVING THE REPROGRAMMING OF TPA
FUNDS IN THE AMOUNT OF $3000.00 ANNUALLY FOR THE
NEXT THREE YEARS FOR THE PURPOSE OF FUNDING THE
CALIFORNIA FEE-TO-TRUST PROGRAM

Whereas, The California Valley Miwok Tribe is a sovereign governing Indian Tribe
recognized by the United States Government; and

‘Whereas, [Article V1, Section 1 (a)], of the Constitution of the California Valley
Miwok Tribe invest in the Tribal Council the authority to negotiate and
contract with agencies of the Federal, State, Local, Tribal Governments,
private entities and individuals on behalf of the Tribe; and

Whereas, the Tribal Council is the Governing Body of the California Valley Miwok
Tribe; and

Whereas, the Tribe has identified land acquisition as a priority and desires to
preserve land by putting fee land into trust for the Tribe and/or Tribal
members; and

Whereas, the Tribe and other California Indian tribes presently have fee-to-trust
applications or are conterplating filing applications within the near future
with the Bureau of Indian Affairs; and

o

cor PR
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R-1-09-26-2005

Whereas, the Bureau of Indian Affairs has limited resources due to staffing cutbacks
and other internal problems that has resulted in a back log of fee-to-trust
applications; and

Whereas, the Tribal Council has met with other California Tribes and developed a
strategy to assist in the timely processing of applications; and

Whereas,  the strategy requires the Tribe to reprogram $3,000.00 of its TPA for years
2006, 2007 and 2008 into a special Bureau account for the express
purpose of expanding the Realty and Environmental Services in the area
of fee-to-trust acquisitions by funding the California Fee-to-Trust
Program.

NOW THEREFORE BE IT RESOLVED that the Tribal Council has authorized the
Chairperson who is the “Person of Authority Within The Tribe” to officially request that
$3,000.00 of the tribal budget be placed in the Realty Program for years 2006, 2007 and
2008; and

BE IT FURTBER RESOLVED that the activities conducted with these funds will be in
accordance with the Fee-to-Trust Project Memorandum of Understanding, which the
Tribe shall become a signatory of and be bound by its terms.

CERTIFICATION

This is to certify that the above matter was considered and heard at a duly noticed
meeting of the Catifornia Valley Miwok Tribe Tribal Council at which time a quorum
was present, held on this day, of Monday, September 26, 2005, and that this resolution

was adopted by a vote of 3 in favor, 0 opposed, and 0 abstaining.

ATTEST

’ ;
Silvia Burley, Chairperson

2 [/ 2005

Date

W:& pMLQJQ o /lzelos

Anjelica Paulk, Vice-Chairperson Date

SReald AR esmnn ) 21p Jo5
RashelReznor, Secretary/ 1 ¥oasurer Date’ '

CVMT-2011-001165
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Exhibit 10

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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RUREAU OF INDIAN AFFAIRS
Central California Agency
650 Capital Mall, Suite B-500 INREFLY e T
Sacramento, CA 95814-4710

0CT 2 6 2005

Sylvia Bugley

Califorma Valley Miwok Trihe
10601 Escondido PL

Stoclttan, CA 95212

Dear Ms. Burley:

This letter shall serve 1o acknowledge receipt at the Central California Agency of
California Valley Miwok Tribal Resoltion No, R-1-09-26-2005, oa Detober 17, 2005.

This resofution anthorized the Tribe to Reprogram Fiscal Year 2006, 2007 and 2008
Tribal Priority (TPA) Allocation fiunds in the zmount of $3,000 annually into the Bureso
of Indian Affalrs (BIA) Fee-to-Trust Program.

—

Since the BIA does not recognize any governing body for the Tribe, nor dowe currently
have a governmert-to~goverminent relationship with the California Valley Miwok Tribe,
we are returning this resofution withauot action.

e

If yon have any questions, plesse do nar hesiiste to contact Raymond Fry, Tribal
Opezrations Officer at (916) 978-3754.

. e B — e v

Superimendant

e o b o ) . L o 4 St i ey s e e,

R

CVMT-2011-001168
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Exhibit 11

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Central California Agency
650 Capitol Mall, Suite 8-500
Sacramento, CA 938144710

IN REPLY REEER TO

Indian Self Determination

CERTIFIED MAIL ~
RETURNED RECEIPT REQUESTED
‘No. 7003 168¢ 0001 3212 2604

October 28, 2005

‘Ms. Silvia Burley
California Valley Miwok Tribe
10601 Escondido Place
Stockton, CA 95212

Dear Ms. Burley:

In accordance with Contract No. CTI51T62802 (FY 05/06 Mature Status - Aid to Tribal
Government Program) and the Annual funding agreement for FY 05 signed February 8, 2005, we
would like to accomplish the following. Pursuant to Section 1(b) (7)(C)(i) and (ii), the Secretary
shall provide monitoring services to ensure proper delivery of program services to Indian people,
and compliance to the contract. We would Iike to schedule an on-site monitoring visit with the
tribe on November 28, 2005 at 10:00 a.m. at 10601 Escondido Place, Stockton, California.

The monitoring team will consist of the following staff

Mr. Raymond Fry, Tribal Operations Officer, Awarding Official Technical Representative
(AOTR); '

Ms. Tia Sam, Tribal Operations Specialist;

Ms. Janice Whipple-DePina, Awarding Official/Indian Self-Determination Officer; and
Ms. Tina Fourkiller, Indian Self-Determination Specialist

Enciosed for your reference and use are the guidelines that we will be utilizing during our
monitoring visit:

(1) Contract Admmistration for the Aid to Tribal Government Program, this will determine
compliance with contract terms and conditions, and financial accountability and;

CVMT-2011-001170
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2) Monitoring of each Management systems to determine compliance with 25 CFR, Chapter V,
Part 900, Subpart F and the tribes own management systems, policies and procedure documents,

Please inform this agency in writing of the tribe’s representatlves that will be present during this
_visit. We will do a final exit to discuss any items that may arise during our visit. ’

Should you have any additional questions, please contact Ms. Tina Fourkiller, Indian Self-
Determination Specialist at (916) 930-3787 or Ms. Janice Whipple-DePina, Indian Self-
Determination Officer at (916) 930-3742 regarding this scheduled visit. We look forward to -
meeting and working with you.

uperintendent

Enclosures

CVMT-2011-001171
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Exhibit 12

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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At

it

PURPOSE AND STRATEGY

OFFICIAL MONITORING VISIT

.Entrance Interview: Meet with Tribal Chairperson or authorized representative
to explain reason for the visit and items to be reviewed.

A. Interview Contractor: Determine compliance with contract terms and
conditions, and financial accountability.

(1)  Monitoring Procedure:
(a) Visitation: Visit each activity while in session.’

(b} Personnel Interviewed: interview empioyees, ask about
their role or function within the particular program and the
organization as a whole. What objectives are they working
towards, their general knowledge of the organizational
structure, and the particular contract being reviewed if they

are program personnel.

(2) Monitoring Checklist: Complete the checklist with Contractor
" - . representatives and program personnel. )

(@) Discussion items: Discuss each item and expiain any
problems encountered.

(b} Findings, Comments and Recommendations: List these
as they occur.

Exit interview: Meet with Tribal Chairperson or authorized representative prior
fo departure.

A, Summarize Findings: Discuss items reviewed during the visit. Be
specific regarding any problems or weaknesses discovered during the

visit.

B. Comments and Recommendations: Offer technical assistance to
resolve the problems or weaknesses.

Trip Report: Upon return to office complete the Trip Report and the Official
Monitoring Report. Provide a copy of the Official Monitoring Report to the Tribe.

CVMT-2011-001173
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OFFICIAL MONITORING REPORT

Contractor Name:

Address; : Telephone No.
Contract No. Mature: _ Yes _ No
Program(s):

Date of Official Monitoring Visit:

Name(s) and Title(s) of Monitoring Team:

Awarding Official’s Technical Representative:

AOTR Title

SAOTR ' Title

Contractor’s Representative:

Name Title

Bureau of Indian Affairs

Office of Tribal Services | CVMT-2011-001174

M. oA
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. 1 7t
P L
i

Ir Monitoring Visit
. Persons Interviewed Title —
. Contract Award Date:
Contract Term:
Buresu of indiapn Affairs CVMT-2011-001175

" Office of Tribal Service=s
b e |
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Contract Administration:
A. Does the Tribal Program Director have a complete copy of the contractual
agreement? : '

Yes _No

if no, provide a copy.

B. Are all expenditures under the contract properly documented and
suppoited? ,
__ Yes _ No
Comments:
C. is the Tribal Program Director involfved in the vouchering, financial
reporting, process for this contract?
_ Yes _ No
Comments:
D. Does the Tribal Program Direclor maintain a cuff account system?
_ Yes __ No
Comments:
Bureau of Indian Affairs CVMT-2011-001176

Office of Triba! Services
T T
Pana 3
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E. Finance Management:

{1}  Finance Status

(@) Total Contract Amount

(c}  Balance Remaining

$
(b)  Total expended (year-to-date) $
$
$

(2)  Total Amount Paid to Contractor
(3) Payment Methodology
Lump Sum Advance

Semi-Annual Advance
Quarterly Advance

Other - Explain:

(4) Does the Tribal Program maintain financial records?

Yes No

Comments:

Comments on Finance Management for this Program:

Bureau of Indian Affairs
Office of Tribal Services

CVMT-2011-001177
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Contract Personnel:

A. How many beople are employed under this contract?
B. List each position and annual wage:
Position Wage
C. Is there a position description available for each position?
Yes No

if yes, obtain a copy.

If no, comment;

D. Administration
Are payroll checks supported by time sheets, etc.?

Yes ' __ No

Comments:

Bureau of indian Affairs
CVMT-2011-001178

 Dffice of Tribal Services
o i Mrnitnrinn Format .
aone 5
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Property Management:
. A Has propert'y been provided for, and/or acquired under, this contract?

Yes No

B. Are property records being maintained?

_ Yes __ No
C. Is there any property under this program with a value of, or in-excess of,
$ 5,000.007?
_ Yes _ No
D. Has property {(equipment) with a value of, or in excess of, $ 5,000.00 been
tagged?
_Yes - _ No
E. Was property acquired in accordance with the Procurement Management
System? .
. __ Yes __No
. F. Is property being maintained in accordance with the Property
Management System?
Yes No

G. Is there an up-to-date property inventory listing?
Yes No

if yes, obtain a copy of the Property Inventory listing.

Comments:

Bureau of Indian Affairs CVMT-2011-001179

Office of Tribal Services
I TS Monitaring, Fnl‘l"ﬂaf
_ L Dormn £
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]

Contract Scope:

A. Is the Contractor performing all required functions of the contract in
accordance with the Statement of Work (SOW)?7

Yes No

Comments:

B. Has the Contractor provided the necessary personnel, as lndtcated in the
agreement, to provide the required services?

Yes No

Comments:

C. Are services being provided in accordance with the agreementi? A

Yes -No

- If yes, evaluate services being provided:

If no, pravide recommendations on how {o correct the problem and
indicate what services are being provided:

CVMT-2011-001180

Bureaw of Indian Affairs

Office of Tnbai Serwces
. L Daoma 7
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D.

Travel:

A

Bureau of Indian Affairs

Has the contractor submitted all reports required under the agreément?

Yes _ No

If yes, indicate what reports have been submitted and evaluate the
reports: :

If no, indicate what reports have not been submitted and indicate the
corrective actions taken:

Is travel an allowable item under this contract?

Yes No

If yes, who is authorized to travel under this contract?

Are expenditures for travel properly documented showing expenditures,
purpose of travel, who was the traveler(s), and what was accomplished?

Yes Mo

Comments:

{s travel reconciied in accordance with established tribal procedures?

Yes No

Comments:

CVMT-2011-001181

Office of Tribal Services
Ormneam Monitoring Format, P a
) ana
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P L

Records Management:

. A.  Identify Program Records requirements.

B. Are Program Records being maintained in accord with records
maintenance requirements in the contract?

Yes No

—_— ——

Comments;

Comments and/or Recommendations:

Bureat! of Indian Affairs CVMT-2011-001182
Otfjce of Tribal Services .

[
D~ O
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Exhibit 6 G

California Valiey Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry

CVMT-2011-001183
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CALIFORNIA VALLEY MIWOK TRIBE “ b
10601 Escondido Pl., Stockton CA 95212 Bus: (209) 931-4567 Fax: (209) 931-4333
butpiiwww. californiavalleymivokiribe-nsn.gov

March 18, 2005

Mr. Dale Morris, Acting Superintendent
CCA/Bureau of Indian Affairs
650 Capitol Mall, Suite 8-500
Sacramento, California 95814

Re: Official Request for Information on Melvin Leroy Dixie

Dear Mr, Morris,

It was brought to the attention of the Tribe that at the meeting of Monday, March 14, 2005
between yourself and Mr, Yakima Dixie’s group that calls themselves Sheep Ranch Rancheria of
MiWok Indians of California aka California Valley Miwok Tribe, there was an individual who
claimed to be Mr, Melvin Dixie.

The Tribe believes that Mr. Melvin Dixie may have a right to participate in the process of the
organization of the Tribe. If this is truly Melvin Dixie we are requesting that Mr. Dixie contact
the Tribe with valid verification to prove that he is who he claims to be.

We understand the “Privacy Act” and therefore we are requesting that the Central California
Agency contact Mr. Melvin Dixie to inform him of the Tribes inquiry and since we have not
been given his contact information, we are asking him to contact the official California Valley
Miwok Tribe (not to get confused by the individual who hag broken off from the Tribe and is in
the process of starting a new Tribe called the Sheep Ranch Rancheria of MiWok Indians of
California aka California Valley Miwok Ttibe).

1f you find that you {for some reason) cannot or will not contact Mr. Dixie with an official letter
from your office, or if you cannot forward the requested contact information to our Tribe, then
the Tribe is requesting that you forward a copy of this letter to Melvin Dixie at the next meeting
with the Central California Agency/BIA in which he participates. Thank you for your time and
understanding.

Respectfully,

! ﬂ’iﬁ. £
Silvia Burley, Chairpcrsgn

CC: Tribal Council
Phillip Thompson. Esq.
George Steele, Esq.
Karla Bell, Esq.

\ CVMT-2011-001184



Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 127 of 281
Case 1:05-cv-00739-JR Document 31-2  Filed 01/03/06 Page 105 of 127

Exhibit 13

California Valley Miwok Trtibe v.
United States

3rd Declaration of

Raymond Fry
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hifp:Ywww, californiavalleymiwoktribe-nsn. gov

sue AL
ADMIN, __ ..

ROUTE 22L& 3T

RESPONSE REQUIRED ___...
DUE DATE ..
MEMD ——LTR _

TELE ___QTHER

-

Transmitted Via Express Mail With Certified Return Receipt
November 7, 2005

Mr. Troy Burdick, Superintendent
Central California Agency )
650 Capital Mall, Suite 8-500
Sacramento, CA 95814

Re: California Valley Miwok Tribe

Dear Superintendent Burdick:

The Tribe is in receipt of your letter dated October 28, 2005 relating to the Central California
Agency Office’s desire to conduct an on-site monitoring visit at the Tribal Offices on or about .
November 28, 2005. (Attachment 1) Although the Tribe appreciates the fact that this letter was
addressed to me at the address listed above, the Tribe is perplexed as to the timing of this
request, the composition of the team of individuals your office has choser to conduct this
monitoring visit and the nature of this request balanced against the fact that your office and the
Bureau of Indian Affairs continues the charade of not recognizing our Tribal government.

Just one day prior to receiving your letter requesting an on-site monitoring visit, the Tribe
received an undated letter, signed under your authority by Mr. Ray Fry. In this letter, Mr. Fry
presumably speaking on behalf of the BIA states that, “the BIA does not recognize any
governing body for the Tribe, nor do we currently have a government-to-government

- relationship with the California Valley Miwok Tribe.” (Attachment 2) Although Mr. Fry’s letter
runs counter to several recent letters we have received form the BIA and legal documents filed in
the District Court in Washington, D.C., we are unsure as to how your office can inspect
programs, policies or procedures that you do not recognize us as having the amthority to
implement.

Although we could go through ad nauseum the BIA’s inconsistency regarding the Tribe’s
government and our government-to-government relationship, at this particular moment, with
litigation pending on that question, we can debate that issue at a later time. However, one fact
remains, the Tribe believes wholeheartedly that your office’s request for an on-site visit at this
time is but a subterfuge to try to someway impact the pending litigation and/or terminate,
suspend or not approve the Tribe’s P.L. 638 contract.

These suspicions are only further heightened by the inclusion of Ray Fry and Janice Whipple-
Depina on this so-called monitoring team. Both of these individuals have shown nothing but

CVMT-2011-001186
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utter contempt for the Tribe, its government and membership. They have also shown that they
-will violate the law and regulations to try to bring harm to this Tribe. These facts are clearly
demonstrated by Ms. Whipple-Depina’s attempt to unilaterally terminate the Tribe’'s P.L. 638
contract and Mr. Fry’s recent letter again unilaterally terminating the Tribe’s government-to-
sovernment relation both in violation of 25 USC Section 450 et seq. and 25 CFR Part 900. The
Tribe Council believes the inclusion of these individuals on any monitoring team involving the
California Valley Miwok Tribe brings into question the objectivity the process and the ultimate
goal of your office in Conducting such a visit.

The Tribal Council believes short of an on-site monitoring team composed of individuals from
another agency office being appointed, the only true way to ensure objectivity in the process is to
request that a Special Master be appointed to monitor the process. As such, the Tribal Council
has directed me to inform you that if your office insists on an on-site monitoring visit and this
continuous unilateral action in violation of the above-mentioned laws, the Tribe will direct its
legal team to file a request to the United States District Court in Washington, D.C. to appoint a
Special Master to monitor this on-site visit and all future matters relating to the California Valley
Miwok Tribe and the BIA.

Until we can reach agreement on the composition of a new monitoring team or appointment of a
Special Master, the Tribe respectfully declines your request to schedule an on-site monitoring
visit on November 28, 2005. However, the Tribe is prepared to entertain any specific questions
your office may have regarding our programs which have not been addressed by our audit
reports. We also reiterate our request for information on the enrollment applicants we forwarded
to your office well over six months ago as directed by your predecessor. Qur recent public
notices have resulted in additional applicants and we hope that your office will respond to our
future requests for information on those applicants too.

In addition, we still await your response to our request, made several months ago, for a meeting
to discuss our governmental, organization and enrollment issues. The Tribe was directed by Mr.
Mike Olsen and Mr. Mike Smith to request a meeting and try to work through you to solve our
differences. We believe that had dialogue been established, some of the issues we now have
could have been adverted. No matter what our differences are, we should be communicating to
try to work out our problems.

The Tribe looks forward to accepting your invitation to meet and confer on all issues. If you
have any questions, please feel free to contact me.

Sincerely,
e »éggg é ” —
Silvia Burley, Chairperson
California Valley Miwok Tribe
Enc (2)
Cc:  Trbal Council

Colleen Petty

George Steele

Phillip E. Thompson

Michael Olsen

Michael Smith

Dan Shillito

Clay Gregory

CVMT-2011-001187
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Exhibit 14

California Valley Miwok Tribe v.
United States
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
, Central California Agency
" 650 Capitol Mall, Suite 8-500 TN REFLYRERER TO
Sacramento, CA 958144710
NOV 15 2005
CERTIFIED MAIL —
RETURN RECEIPT REQUESTED

NO. P 358 409 689

Ms. Silvia Burley

California Valley Miwok Tribe
10601 Escondido Place
Stockton, California 95212

Dear Ms. Burley:

We are in receipt of your letter dated November 7, 2005 and received at this agency on November
3, 2005, regarding the op-site monitoring review, wherein you objected to the inclusion of Mr.
Raymond Fry and Ms. Janice Whipple on the monitoring team and requested a change in-
monitoring personnel. We have taken your correspondence into cousideration and are acceptable
to modifying the monitoring team to reflect the following personnel:

Mr. Terry Lincoln, Northern California Agency — Awarding Official

Ms. Carol Rogers-Davis, Tribal Operations Specialist — Delegated AOTR
Ms. Tia Sém, Tribal Operations Specialist, SAOTR

Ms. Tina Fourkiller, Indian Self-Determination Specialist

This monitoring visit is scheduled fo take place on November 28, 2005, at 10:00 am. at 10601
- Escondido Place, Stockton, California. Again, please inform this agency in writing of the
representative (s} that will be present during this visit.

Secondly, to address your réquest for a meeting with me to discuss governmental, organizational,
and emrollment issues, I would be willing to meet with you at your convenience. Please contact my
office at the phone niumber-below to schedule an appointment. '

S

R A N

CVMT-2011-001189
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We look forward to our visit and working with the staff in this endeavor. Should you have any
additional questions, please feel free to contact this office at (916) 930-3680.

»
.

Sincerely,

G/~

Troy Burdick
Superintendent

. ————————_— e i . T e 2T e e T e —— s — e s ———

Ce: Clay Gregory, Regional Director, Pacific Region
Dan Shillito, Regional Solicitor, Pacific Southwest Region
Michael Smith, Deputy Director, Field Operations

CUMT-2011-001190 - .
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Exhibit 15

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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CALIFORNIA VALLEY MIWOK TRIBE ...
10601 Escondido PL, Stockton CA 95212 Bus; (209) 931-4567  Fax: (209) 9314333

rwww.californiavalleym - gy

Transmitted Via Express Mail With Certified Return Receipt
November 17, 2005

Mr. Troy Burdick, Superintendent
Central California Agency

650 Capital Mall, Suite 8-500
Sacramento, CA 95814

Re: Californja Valley Miwok Tribe
Dear Superintendent Burdick:

The Tribe is in receipt of your letier dated November 15, 2005 relating to the Central California
Agency Office’s desire to conduct an on-site monitoring visit at the Tribal Officcs on or about
November 28, 2005, (Attachment 1) Due to scheduling problems and the desire of the Tribal
Council for me to have a face to face meeting with you before the on-site monitoring visit, we
are seeking to reschedule the visit to Tuesday, December 20, 2005 at 10:AM, in the Tribal
Offices located at 10601 Escondido Place, Stockton, California. Besides me, the Tribe will have

the following representatives present:

Ms. Colleen Petty Financial Manager

Ms. Anjelica Paulk, Tribal Vice-Chairperson
Mr. Phillip E. Thompson, Tribal Attorney
Mr, George Steele, Tribal Attorney

Becaunse the Tribe is somewhat leery of the Central California Agency Office’s motives for
wanting to conduct an on-site visit afler three plus years of practicelly ignoring the Tribe, we
intend to video tape the entire meeting to ensure a compiete record of the procecdings. We hopc
that this precaution will prove to be academic,

CVMT-2011-001192
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As staied above, the Tribal Coumeil would desire a meeting between you and me before the on-
site visit, Therefore, I will be calling your office in the next several days to hopefully schedule a -
mesting with you as directed in the above listed letter,

As strange as this may sound, we look forward to the on-site monitoring visit. The Tribe has
worked hard to develop and maintain its programs. In addition, we hope this will be a start to
improving our telationship with the Central California Agency Office. We want to move
forwerd and work to achicve our mutual goals,

If you have any questions, please feel free to contact me, I look forward to meeting with you
before the on-site visit.

Sincerely,
Silvia guﬂcy 7/

Chairperson
California Valley Miwok Tribe

Eoc (1)

Ce:  Tribal Council
Colleen Petty
George Steele
Phillip E. Thompson
Michael Olsen
Michael Smith
Dan Shillito
Clay Gregory
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United States Department of the Interior

BUREAU OF INDLAN AFFAIRS
Central California Ageney
650 Capitol Mell, Suite B-500 IN REFLY REFER TO
Sacramento, CA 95814
NOV 2 3 2B
CERTIFIED MALL -
RETURN RECEIPT REQUESTED

NO. 7001 2510 0009 4496 3786

Ms. Silvia Burley ‘
California Valley Miwok Tribe
10601 Escondido Place
Stockion, Californie 95212

Dear Ms. Burley:

Wo are in receipt of your letter dated November 17, 2005 and received at this agency via facsimil 3
on November 18, 2005, and original letter received on November 21, 2005, regarding the on-site
monitoring review, wherein you are now requesting a change in the dste of the monitoring visit
from Navember 28, 2005, to December 20, 2005.

Unfortunately, we are unsble 1o accommodate the date yon requested. Bowever, in the spirit of
cooperation, we are going to provide you with an option to have the on-site monitoring visit take
place at 10:00 a.m on either December 5, 2005, or December 12, 2005, at 10601 Escondido Placc,
Stockton, Celiforpia, with the team identified in our previous comrespondence dated November 13,
20035:

Mr. Terry Lincoln, Northem California Agency — Awarding Qfficial

Ms, Carol Rogers-Davig, Tribal Operations Specialist - Delegated AQTR
Ms. Tia Sam, Tribal Operations Specialist, SAQTR

Ms. Tina Fourkiller, Indian Self-Determination Specialist

We also acknowledge the identification of your representative for the monitoring session:
Ms. Colleen Petty, Financial Manager
Ms. Anjelica Paulk, Tribal Vice-Chairperson

Mr. Phillip E. Thompson, Tribal Attomey
Mr. George Steele, Tribal Attorney

CVMT-2011-001196
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DU CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido P1,, Stockton CA 95212  Bus: (209) 931-4567 Fax: (209) 931-4333

httpthoww.californiqvalleymiwokiribe-nsn.gov

FAXED TO: 916-930-3780

November 18, 2005

Attention:

Dear Mr, Burdick, Superintendent; ‘
I amn faxing a copy of & letter addressed (from the Cahfomm Valley Miwok Tribal Chairperson)
to you, dated Novanber 17, 2005, the original letter will be mailed via certified mail.

This fax is also conﬁrmmg the telephone conversation 1 had with you earlier this afternoon in

which it has been agreed upon that you and 1 have a scheduled appointment for 1:00 P.M on
.. Friday, December 2, 2005 at the Central California Agency.

1

Sincerely,

Siivia Buriey, Chairperson -

Total Number of Pages Sent Including Coversheet: 5
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CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido Pl., Stackion CA 95212 Bus: (209) 9314567  Fax: (209) 9314333

BEtp/eww, g_gﬁ[orgiaval{gymlwakrr{ge-nm com

Faxed To; (916) 930-3780

DATE: November 28, 2005
SUBJECT: Onsite Monitoring Visit Scheduled for Dec. 12, 2005

ATTENTION: Mr. Troy Burdick, Superintendent

COVERSHEET

Dear Mr, Burdick,

This is to confirm that the California Valley Miwok Tribe is in acceptance of the
proposed scheduled date set for Dec. 12, 2005 regarding the On-Site Monitoring
Visit. :

Per your request, we are responding to your letter dated November 23, 2008, in
which you asked that we notify you of which date we preferred no later than close
of business on November 29, 2005.

Thank you

Silvia Burley, Chairperson é

California Valley Miwok Tribe

Total Pages Sent Including Coversheet: 4
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: Indian
Self-Determination
DEC 0 6 2008
CERTIFIED MAIL — .
RETURN RECEIPT REQUESTED
NO. P 358 409 690

Ms. Slyvia Burley

California Valley Miwok Tribe, California
10601 Escondido Place

Stockton, California 95212

Dear Ms. Burley: -

This correspondence will serve as a follow-up to your voice message received at the agency
today and acknowledges your cancellation of the scheduled monitoring visit on December 12,
2005.

At this time it is imperative that we reschedule this very important visit and strongly suggest this
site visit to take place on December 20, 2005. The time, place and monitoring team will remain
the same as previously scheduled on December 12, 2005. Please contact this office for
confirmation of the new date no later than December 9, 2005 by close of business. Should you
have any additional questions, please do not hesitate to contact this office at (316) 930-3680.

We look forward to hearing from you in the near future.

Smcerely,

,g‘:?’[roy Burdick lg—“a"é/

ga. Superintendent

cc: Clay Gregory, Regional Director, Pacific Region
Dan Shilito, Regional Solicitor, Pacific Southwest Region
Michael Smith, Deputy Director, Field Operations

T

e

JWHIPPLEDEPINA
12/06/05
ack wpd
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CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido Pl., Stockton CA 95212 Bus: (209) 931-4567 Fax: (209) 931-4333

Itttp:heww, cediforisiavalleviniwokiribe-nsn.cont

Fogypgg R

Faxed To: (916) 930-3780
) L IMPORTANT: FLEASE READ IMEDIATELY
DATE: December 6, 2005

SUBJECT: Monitoring Visit Scheduled for Dec. 12, 2005
HAS BEEN CANCELED

ATTENTION: Mr. Troy Burdick, Superintendent

'~ COVERSHEET
Dear Mr. Burdick,

On behalf of the Californla Valley Miwok Tribe, I would like to state that we are going to
have to cancei the Monitoring Visit, which was scheduled for December 12, 2005, .

A matter has arisen which Is of extreme Importance to the ‘Tribe. Unfortunately,.
because we are a small Tribe, all of our resources are golng to have to be used in this

matter,

We apologize for this inconvenlence.

Sincerely, ) . .
¢ r;?([,,,-/l/.g A/{M,Aé "'7

Slivia Butey, Chairperson /-

California Valley Miwok Tribe

Cc: Philfip Thompson, Esq.
George Steele, Esq.

Total Pages Sent Including Coversheet: 1
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CALIFORNIA VALLEY MIWOK TRIBE

10601 Escondido PL., Stockton CA 95212~ Bus: (209) 9314567 Fax: (209) 931-4333

http e, californiavellevminokiribe-nsn.gor - Ca-YYh
)

Transmitted Via Fax and First Class Mail With Certified Return Receipt

December 14, 2005

Mr. Troy Burdick
Superintendent

‘Central California Agency

650-Capital Mall
Suite 8-500
Sacramento, CA 95814
Re: California Valley Miwok Tribe

]f)ea.r Superintendent Burdick;

When we left your office on December 2, 2005 after our meeting with you, I felt that for the first.

time in many years I had dealt with someone at the Burean of Indian Affairs Centyal California
Agency office who would deal with the Tribe in a fair manner. However, recently we have
found out from the State of California that Mr. Ray Fry has contacted the State Gamblmg

‘Control Commission and informed them that the Central California Agency Office did not

Tecognize me in any way as the person of authority for the California Valley Miwok Tribe-except
through the Tribe’s P.L. 638 Contract.

The Tribe believes Mr. Fry’s clear motives in taking this action were to get the State to stop their
revenue sharing distributions to the Tribe. Mr. Fry’s action came less then two months after he
made a sworn Declaration that he had not made any attempis to interfere with the State
Gambling Control Commission revenue sharing distribution to the Tribe. {Attachment 1)

During our meeting, you made several emphatic statements that you would keep individuals in
the Central California Agency Office from taking rogue and/or personal actions when it came to
dealing with Tribes. In this case, either Mr. Fry was working -on specific instruction from you or
someone else al the Departments of Interior or Justice or M. Fry took it upon himself to contact
the California Gambling Control Commission and make staiements about the Tribe.

. The end result is now that the State has filed 2 Complaint in Interpleader to try to get me and

seveml non-tribal member mdn’iduals named in that action to come before a State Judge to make
arguments as to why the Revenue Sharing funds due to the Tribe should be distributed to them.

CVMT-2011-001208
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(Attachment 2) The Tribe believes that even you would agree with the defrimental impact a
State Courl decision on tribal leadership could have on tribal sovereignty issues in the State of
California. Even worse, the State Court would have no jurisdiction to bring the Central
California Agency and Mr. Fry who caused this problem before the Court.

Needless to say, the Tribe feels that it can no longer trust the Central California Agency. As
such, we are canceling the site visit scheduled for December 20, 2005 until after the Tribe is able
to petition the District Court in Washington D.C. to have a Special Master appointed to oversee
the government-to-government relationship between the Tribe and the Bureaun of Indian Affairs
and to enjoin the Burean of Indian Affairs from taking action such as those made by Mr. Fry
until such time as a full adjudication of the issues raised in its legal action can be addressed

We had hoped that even with the litipation. we could proceed in a professional manner,
However, based on statements provided to us by State representatives, Mr. Fry believes that he
and the Central California Agency Office have the right to continue to interiere in the internal
affairs of the California Valley Miwok Tribe. Since this seems to be your office’s official
position, the Tribe believes that a third-party arbiter (a Special Master) needs to be in place to
prevent future abuses by Mr. Fry and others within the Central California Agency Office.

We hope that Mr. Fry’s actions are not a prelude to another attempt by your office to unilaterally
terminate our P.L. 638 contract. If you have any questions, please feel free to contact me.

Sincerely,

‘P%/L' M/I
Silvia Burdey /
Chairperson

California Valley Miwok Tribe
Enc (2)

Ce:  Tribal Council
Colieen Petty
George Steele
Phillip E. Thompson
Michael Olsen
Michael Smith
Dan Shillito
Clay Gregory

b
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CALIFORNIA VALLEY MIWOK
TRIBE, formerly SHEEP RANCH OF
ME-WUK INDIANS OF CALIFORNIA,

Plaintiff,

V. No. 1:05CV00739
Judge James Robertson

UNITED STATES OF AMERICA,
GALE A. NORTON, Seretary of the
Interior,

and

JAMES E. CASON, Associate Deputy
Secretary of the Interior,

Defendants.

DECLARATION OF JAMES M. UPTON

CVMT-2011-001209
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Pursuant to 28 U.S.C. 1746, I, James M. Upton, declare:

1.

I am the attorney of record for defendants and have has multipie telephone
conversations with the plaintiff’s attorney of record, George L. Steele, in the past

two months.

In a November 2, 2005, telephone conversation between the parties’ counsel,
Mr.Steele requested ﬁat the BIA retract Mr. Raymond Fry’s letter of

Qctober 26, 2005, which returned Tribal Resolution No. R-1-09-26- 2005 to Ms.
Silvia Burley together with a transmittal letter explaining why the BIA was taking no
action on the Resolution. In this conversation, Mr. Steele specifically inquired as to
whether Mr. Scott Keep, Assistant Solicitor, Tribal Government and Alaska, Indian
Affairs Division, Office of the Solicitor, Washington, D.C. had seen a draft of the
October 26™ letter before it was sent to Ms. Burley. 1responded that Mr. Keep had
received a draft of the Fry letter, but that no BIA Central California Agency official
had checked with Mr. Keep to request approval of the draft before it was sent out to
Ms. Burley on October 26™. 1 told Mr. Steele that I would attempt to find out as soon

as possible whether the Central California Agency would be willing to retract this

letter.

Shortly after the November 2™ telephone conversation, I requested that Mr. Keep
contact Mr. Fry directly to determine if the Agency was willing to retract the October

26" letter. Mr. Keep responded that he would contact Mr. Fry.

4. My next telephone conversation with Mr. Steele took place on November 21, 2005.

CVMT-2011-001210
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In that conversation, I informed Mr. Steele that the Agency had not yet responded to
Mr. Keep’s inquiry and that I had nothing to report. I conveyed Mr. Keep’s request
that the parties agree on a deadline for the next telephone conversation. Counsel for
the parties agreed on a deadline of December 1, 2005.

5. On or about December 2, 2005, I left a message for Mr. Steele at his office
informing him that the Central California Agency had still not yet decided whether to
refract the Fry letter.

6. On December 5, 2005, I telephoned Mr. Steele to inform him that the BIA had
decided it would not retract the Fry letter and was standing by the position stated
therein.

Pursuant to 28 U.S.C. 1746, I declare, under penalty of perjury, that the

foregoing is true and correct.

Executed on this 3™ day of January, 2006.

JAMES M. UPTON

CVMT-2011-001211
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CALIFORNIA VALLEY MIWOK TRIBE, )
Formerly, SHEEP RANCH OF ME-WUK )
INDIANS OF CALIFORNIA,

Plaintiff,

No. 1:05CV00739
Judge James Robertson

UNITED STATES OF AMERICA,
GALE A. NORTON, Secretary of the
Interior,

JAMES E. CASON, Associate Deputy
Secretary of the Interior,’

Defendants.

R N N T I e g e

SECOND DECLARATION OF SCOTT KEEP

! David W. Anderson, formerly the Assistant Secretary - Indian Affairs, is no
longer with the Department of the Interior. The position of Assistant Secretary - Indian
Affairs 1s vacant. The duties of the Assistant Secretary have been delegated by the
Secretary of the Interior to the Associate Deputy Secretary by Secretarial Order 3259,
dated February 8, 2005, as amended on August 11, 2005. James E. Cason, Associate
Deputy Secretary is substituted for Mr. Anderson pursuant to Fed. R. Civ. P. 25(d).

-1-

CVMT-2011-001213
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L, Scott Keep, declare:

1. I am the Assistant Solicitor, Branch of Tribal Government and Alaska, Division of ]'_ndiaq
Affairs, U.S. Department of the Interior, Washington, D.C.

2. I have held my current position in an acting or permanent status since the fall of 1976,

3. In my capacity as Assistant Solicitor, I am responsible for providing and supervising the
provision of legal counsel to Department of the Interior and Bureau of Indian Affairs
(BIA) officials on matters relating to the organization and functioning of Indian tribal
govemments..

4, In my capacity as Assistant Solicitor I have been involved with questions relating to the
status and organization of the California Valley Miwok Tribe (Tribe), formerly known as
the Sheep Ranch Rancheria, including the challenge in District Court in California to the
transfer of the rancheria land to Mable Dixie, Yakima Dixie’s mother, which in now
pending before the Ninth Circuit Court of Appeals pursuant to Ms. Silvia Burley’s appeal.

5. Recently, 1 have been assisted in providing counsel on matters relating to the California
Valley Miwok Tribe by another attorney, Jane Smith, in the Branch of Tribal Government
and Alaska.

6. In October 2005, I was advised that the Tribe had requested BIA approval to reprogram
some Federal Public Law 93-638 contract funds in order to participate in a consortium for
the purpose of expediting the acquisition of land in ttusf.

7. I was provided with a draft of the BIA’s proposed response to the request declining to
approve it.

8. I did not approve the draft response nor do I recall being asked to approve it.

-

CVMT-2011-001214
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Mr. James Upton, counsel of record for the Federal defendants in this matter, contacted
me and advised me that plaintiff’s counsel wanted to know if we were going to retract the
letter declining to approve the reprogramming.

At the time I learned that the draft had been finalized and sent, I had been scheduled to
meet with Michael D. Olsen, Acting Principal Deputy Assistant Secretary - Indian Affairs,
to brief him on the status of the Tribe’s efforts to reorganize.

I advised Mr. Upton that I could not give him an answer for plaintiff’s counsel until the
Acting Principal Deputy Assistant Secretary had been briefed.

The planned briefing for the Acting Principal Deputy Assistant Secretary was postponed
several times because of the Acting Principal Deputy Assistant Secretary’s schedule.
While I was aware that plaintiff’s counsel was anxious for a response, I was not, and am
not, aware of any time limit, as a matter of law, for the requested retraction.

The planned briefing for the Acting Principal Deputy Assistant Secretary still had not
taken place when I was advised that the plaintiff anticipated filing for 2 Temporary
Restraining Order, which filing was later postponed and converted to the current Motion

for a Preliminary Injunction.

Pursuant to the provisions of 28 U.S.C. § 1746, I declare under penalty of perjury that

the foregoing is true and correct.

Executed on this éz/ day of January 2006. O//%O

Scott Keep

CVMT-2011-001215
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STATE OF CALIEORNIA
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GAMBLING CONTROL COMMISSION
2298 Galewny Opka Dnve. Svite 190

Sbzramgnle. CA 5834731

PD, 80X 523013

Sacramenin. CA $¥8B52-2013

(9163 263700
{6165 283.048% Far,

Aungust 4, 2005

Ms, Svivia Burley
10681 Escandido Place
Stackton, California 85121

Yakima Dixie

PO, Box 41

11178 Sheep Ranch Road
Sheep Ranch, California 95250

Re: Revenue Sharing Trust Fund (RSTF) Distributions
Dear Ms. Burley and Mr. Dixie: '

This is to notify yeu that the California Gambling Control Commission will not release the
current R3TE quartesly distbution to the California Valley Miwok Tribe for the quarter ending
June 30; 2005, and any subsequent distributions. This action is based on information recently
received from the Burean of Indian Affairs (BIA) regarding the fact that the California Valley
Miwok Tribe (the Tribe) does not have a recognized tribal govemment, nor a recognized tribal
chairperson and that, based on the organizational/govermmental status of the Tribe, the BIA has
taken action to suspend Contract No, CTISITG2802 (FY 05/06 Mature Status — Aid 1o Tribal
Govemment Propram), pursuant to PL 93-638. We refer you to the following correspondence
{copies enclosed): '

March 26, 2004 letter from Dale Risling, Sr. (BIA) to Sylvia Buslay, copy to Yakima Dixie

February 11, 2005 letter from the Department of Interior, Acting Assistant Secretary — Indian
Affairs, Michael D. Olson to Yalima ¥. Dixie, copy to Sylvia Burley

July 19, 2005 letter from Janice L. Whipple-DePina, (BIA) to Sylvia Burley, copy to Yakima
Dixie

These letters reflect, among other things, 2 long-standing effort to encourage the wribe to organize
itself and establish tribal 1eadership. During the past year to 18 manths, the Commission has
made quarterly distributions and directed them to Ms. Burley, because she continued to be
recognized as the chairperson (3/26/04 Jetter) or person of authority within the tribe (2/11/05
letter) with whom the BIA conducted business. The July 19, 2003 letier, however, reftects the

‘BIA’s decision that the lack of a recopnized tribal government or leadership now causes it

sufficient concern that it must suspend the ahove referenced PLL 93-638 contract in order to

P-
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ARNOLD SCHWARZEREGGER, ROVERNOR

OEAN SHELTON, GHAIR
JORN GRUZ

LK SASAKL

ED C. WILLIAMS

AUG 05,2005 13:51 516 263 0499 o " Ppage 2
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“safeguard federal fiunds and wntil such dme as the tibes becorses formally organized and a
tribal government s re-established.”

This most recert action and the position of the BIA regarding t bal léadersb.ip and organizalion

" leave us with no altemative, but to withhold funds until such tinhe as there exists sufficient tribal

government orgarization and ieadership to allow the BIA o coﬁduct government-to-govermment
relations with the tribe ~ either through a recognized tribal chaiy or representative.

We 1ake this action pursuant to our RSTF trustee responsibilitigs under Section 4.3.2.1 of the
Tribal-State Gaming Compact (the Compact). In taking this acfion, we want ta be ¢lear that
there is no question of the tribe’s eligibility to receive RETF digtributions, and that we have
neither authority over nor responsibility for the composition of fribal government or leadership.
However, we believe that our trustee status under the Compact Hemands that we ensure the
RSTF distributions go to the Tribe for the benefit of the Tribe gnd not merely to an individual
member, We have not received any direction in this regard frofm the BLA, but in situations
involving tribal leadership disputes and/or tribal organizationaliproblems, we take our lead from
the acHons and positions of the BIA. We take no position regayding the future form of tribal
goverament, nor ths selection of tribal leadership, We look forward to being able to make
distributions as scon as the Tribe's leadership and organizational status is resolved to a d.cgree
sufficient to allow the BIA to resume government-to- gr.wrer:rmrv.J nt relaiions,

Distibutions from the RSTF will remain in the fund until suchjtime as the current situation is

resolved, and the Commission is notified of resolution, at which time withheld distributions will
be forwarded to the Tribe with approprizte accrued interest. '
If you have any questions, please do not hesitate to contact me

Sincerely,
Cyrus J. Rickards -

Chief Counsel

Cc: Peter Glick

= TETAL PAGE.
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 Califomis Villey Miwok Tribe
fk.a, Shoep Ranch Rencheria of MiWok Indians of California
11178 Sheep Rauch R4, P.0, Box 41

]
N

.  Sheep Ranci, California 95202
@ : : Deeenibers, 2005
' , Clindd Fverons, Deputy
Troy Butdick, Superintendent 510-486:1314
Bureau of Indian Affairs, CmﬂmlCahfomiaAgnncy ' ‘

650 Capitol Mall 8-500
Sacramento, California 95814
Tel: (916) 950-3530 Fax: (916) 930-3780

Mr. Bnrdic.k: : [ [
I :eparthuum two ftemms. . !

1)  Todsy, December 5, m-canfommcambﬁngmlcommmmedmmwumﬂn#a
method for determining how the distribution of mensy should be handled, Amtachedisa copy of thult fujt.
We had recoramended, over a year ngo, that the Cianmiss{on do this; and being that we are raising sudh 1
conouwdﬁnqmﬁ:rmodpmwﬁt(recallﬂlnmretainedPetchelnjcoa,ihepmmusCmefCamelfc?ﬂxs
Commiszjon, {0 représent Yakims), they have chapged their attitude. This will freeze the digtribution wnt1
the guit is resolved. Yeu will note that, in eddition to Silvia and ‘Yakima being co-defendants; both ¥em:.
and I are aleo pamed. That is fallacions becanse while Velma might be In a possition to assert that is:L
person of agitiority for the Tribe, I do not nor hover have. And neither she nor I have claimed ang’pt
receive distritiuted funds ....", Be that as it may, wa understund that the ection was put together rathpr
hastsly,mdmarewellplusodwr&lthmwﬂon Mycn}yrcmaﬁnnmﬂmtﬂmBIAmnyncwshFhuﬁ :
onthecrgamzhﬂonofﬂm'rribe.) ' . , 1 1
2) vmmmmapokﬂwiﬂmobTmofmemnmdmgmgmxmmmdﬁnm3
installations, Terry indicated that the individuals dould be placed under administrative authority of ihé Ioae
Tribe. Velma‘followsdwup, and today, Monday, Bbb Johneon reported that the arrangements had hebn
made. (Vebni got the inferance that perhaps he hdd apoken with yow.) In auy event, that seems to ;
moving forwatd; and we are grateful for any nudge which you might have given. Velma will be
wﬂmmtnmmoflachounmhmmamﬂnufmammmmdammmmgm‘i
mMﬂMonmnﬁummemBmmuﬂm

Azfuraslkmwﬁ:omowDC x@mmﬂm,memomdahbackmmmmupoudﬁngﬁe :
dehrmimﬁon,mdwomayaskfnramwtmgﬂdﬂ:}@umﬂmmlweeknrso, particularly in reference'to fh:
FOIA.whchﬁvﬂlbenmsmymmn-dafenu oftlinuhovesmt

lrme

!
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CALIFORNIA VALLEY MIWOK TRIBE, )
Formerly, SHEEP RANCH OF ME-WUK )

INDIANS OF CALIFORNIA, )
)
LR )
Plaintiff, )
)
);
)
V. ) No. 1:05CV00739

) Judge James Robertson
);
UNITED STATES OF AMERICA, )
GALE A. NORTON, Secretary of the )
Interior, )
)
JAMES E. CASON, Assaciate Deputy )
Secretary of the Interior,' )
)
_ )
Defendants. )
)

THIRD DECLARATION OF RAYMOND FRY

! David W. Anderson, formerly the Assistant Secretary - Indian Affairs, is no
longer with the Department of the Interior. The position of Assistant Secretary - Indian
Affairs is vacant. The duties of the Assistant Secretary have been delegated by the
Secretary of the Interior to the Associate Deputy Secretary by Secretarial Order 3259,
dated Febmary 8, 2005, as amended on Angust 11, 2005, James E. Cason, Associate
Deputy Secretary is substituted for Mr. Anderson pursnant to Fed. R. Civ. P, 25(d).

CVMT-2011-001221
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I, Raymond Fry, declare:

1. Iam the Tribal Operations Officer for the Central California Agency (CCA), Bureau of
Indian Affairs, located in Sacramento, Californiz and I have personal knowledge of the

e facts set forth in this Declaration.

2. Ibhave held that position since June of 1991, and I have worked and continue to work
extensively with a large number of the 54 federally recognized tribes in our service
area to or.'ganize their tribes and develop and strengthen their governmental
infrastructures by conducting training conferences for all tribes covering a variety of
subjects and by providing technical support and assistance to these tril?es resultiog in
an enhanced government-to-government relationship between these tribes and the
BIA.

3. Tt was and continues to be the practice within the BIA’s Pacific Region in California,
that if a tribe is federally recognized but has not formally re-organized by adoptiog a
wriften governing document at an election duly noticed and open to all adults who are
eligible for membership in the tribe, that the BIA would identify a spokesperson for the
tribe whom we could maintain contact with on behalf of the tribe until such re~
organization occurred.

4. On September 7, 1994, 1 assisted the California Valley Miwok Tribe, then known as
the Sheep Ranch Rancheria, by preparing two documents for the Tribal Spokesperson

Mr. Yakima K Dixie, to consider and if acceptable sign and I have been working with

California Valley Miwok
2 Trbe v, United States
31d Declaration of

Raymond Fry
CVMT-2011-001222
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the California Valley Miwok Tribe since July of 1994, and on tribal leadership issues
since 1998.

5. Mr. Yakima K. Dixie was a son of Mabel Hodges Dixie, the last o@pm of the
groﬁps small, 0.9 of an acre Rancheria, As one of four heirs to Ms. Dixie’s estate, Mr.
Dixie is considered a divided interest holder of the former Rancheria land.

6. The other initial members of the group were Ms. Silvia Burley, her two daughters and
minor granddanghter. Ms. Burley’s ties to the Rancheria are remote. In a deposition
taken in an earlier case brought to challenge the transfer of the land to Mr, Dixie,
which Ms. Burley has appealed to the Ninth Circuit Court of Appeals where it is
awaiting a decision, Ms. Burley indicated that Mabel Dixie’s mother was her
grandfather’s sister.

7. By certified letter dated March 26, 2004, from the BIA, to Ms. Silvia Burley (see
Exhibit No, 1), the Superintendemnt stated that he recogunized Ms. Burley as a person of
gome authority within the Indian Community, but he did not recognize the Tribe as
being organized or as having any dully adopted governing document. In accordance
with provisions of 25 CFR Part 2, Administrative Appeals, Ms, Burley was provided
notice of her appeal rights and a copy of the regulations, but she failed to file a Notice
of Appeal or an Appeal within the prescribed 30-day timeframe.

8. By letter dated February 11, 2005, to Mr. Yakima Dixie, of the Sheep Ranch
Rancheria of Miwok Indians of California, Michael D. Olsen, Principal Deputy, Acting
Assistant Secretary-Indian Affairs, addressed Mr. Dixie’s appeal as well as referencing

the Central California Agency's March 26, 2004, correspondence which indicated that

California Valley Miwok
3 Tribe v. United States
3rd Declaration of
Raymond Fry
CVMT-2011-001223
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the tribe was not organized and that the BIA did not recognize any tribal government

or governing document being in effect. (See Exhibit No. 2) Mr, Olsen further stated:

1 encourage you to continue, ejther in conjunction with Ms. Burley, other
tribal members, or potential tribal members to continue your efforts to
organize the Tribe along the lines outlined in the March 26, 2004, letter so
that the tribe can become organized and enjoy the furll benefits of Federal
recognition.

5. By letter dated March 7, 2005, addressed to the BIA, CCA, Yakima Dixie made a
formal request for action from Ray Fry, BIA, CCA Tribal Operations Officer "in the
form of a written acknowledgement of his right to organize the tribe . . . in such terms
as may be mutually agreeable. (See Exhibit No. 3) .

10. In an April 8, 2005, letter to the Superintendent of the Central California Agency, Ms,
Burley acknowledged the efforts by Judge Kathyrn Lynn, administrative law judge
from the Department’s Office of Hearings and Appeals, to mediate the dispute
between the tribe and Mr. Dixie. Ms. Burley’s response to Judge Lynn’s efforts was
to state that Mr. Dixie was a tribal member and that the Tribe had no dispute with him.

(See Exhibit No. 4) While Ms. Burley stated her belief that the Bureau was
interfering in the internal matter of the Tribe, she also stated that the Tribe believed it
could work out solutions that address the core conceras of the BIA while protecting
the sovereignty of the Tribe.

11. By letter of August 30, 2005, Mr, Dixie, was notified that he had been dis—cnrt;lled in
accordance with the Miwok Customs and Traditions and with the California Valley

Miwok Tribe’s Enrollment Ordinance.(See Exhibit No. 5).

California Valley Miwok
4 Tribe v. United States
3rd Declaration of
Raymond Fry
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12. Principal Deputy, Acting Assistant Secretary Olsen’s February 11, 2005, letter
included the observation that the first step in organizing the Tribe is identifying
putative tribal members and the offer that [i]f you need guidance or assistance, Ray
Fry (916) 930-3794, of the Central Celifornia Agency of the BIA can advise you how
to go about doing this. Based upon this suggestion, the BIA was contacted by both
tribal factions to set up meetings to discuss the organization of the Tribe. (See Exhibit
No. 2).

13.0n March 10, 2005, at 2:00 pm, Mr.Gregory, the Pacific Regional Director, members
of his staff, Mr. Morris, Central California Agency Acting Superintendent, and
members of his staff including myself met with Ms. Silvia Burley, her attorneys, and
tribal staff at the Pacific Regional Office, to discuss Mr. Olsen’s February 11, 2005,
letter. Prior to setting up this meeting, the BIA continuously encouraged each group
to work together in this organization effort, but Ms. Burley indicated that she did not
want Mr. Dixie or his representatives to be present at this meeting. The central theme
of this meeting was to define roles and responsibilities of the tribe and the BIA. in the
ovéral] organization efforts of the tribe,

14, On March 14, 2005, & meeting took place at the Central California Agency between
the Acting Superintendent, Mr. Morris, BIA. staff and representatives of both tribal
factions including Yakima Dixie, Melvin Dixie (Yakima’s brother) their representatives
and a representative for Ms. Burley. The primary topic of discussion was again, the

organization of the tribe and who wonld constitute the putative member class.

California Valley Miwok

5 Tribe v, United States
3rd Declaration of
Raymond Fry

CVMT-2011-001225



01/03/2006 A8 Faklsq¥QRa6-RWR  DocyypesieRt carilgskQe/01/12 Page 169 of 281 g o7

15. On July 8, 2005, BIA’s Central Californie Agency staff met with Mr. Yakima Dixie’s
consultants, attorneys, Ms. Dequita Boire (daughter to Merle Butler, also a divided
interest holder of the Rancheria), Ms. Velma Whitebear and other local Miwok Indians
and Ms. Carla Bell, attorney for Ms_ Burley. Mr. Yakima Dixic was unable attend thig
meeting. The Yakima Dixie group requested that Ms. Bell not be aliowed to
participate in the meeting as they wanted Ms. Burley there as they believed that at this
juncture of fime, she was the only individual who could make positive contributions to
the discussions. To accommodate all, the BIA’s Agency Superintendent, Mr. Burdick
and myself met separately with both Mr. Dixie’s group as well as with Ms_ Bell. Mr,
Dixie’s group was asked by the BIA to submit a proposal for organizing the tribe.
This request was passed on to Ms. Bell, who indicated that she would relay this
information back to Ms. Burley. There were no documents provided by Ms. Burley to
have Ms. Bell be the designated representative for Ms. Burley’s group.

16, The main topics of discussion at these meetings included identifying the putative
members of the Tribe, organizational processes that should be considered and
concerns the Dixie group had regarding the use of P.L. 93-638 funds by the Tribe,
under Ms. Burley’s leadership, the use of the non-gaming revenue by Ms, Burley’s
faction and the lack of involvement at these multiple meetings by Ms. Burley herself

17. The Bureau’s efforts to assist in the organization of the Tribe are reflected in part in
the attached collection of correspondence, meeting sign-in sheets and minutes. (See

Exhibit No. 6)

California Valley Miwok
6 Tribe v. United States
3rd Declaration of

Raymond Fry
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18. The enhancement of self-determination by federally recognized tribes was captured in
P.L. 93-638, the Indian Self-Determination and Education Assistance Act of 1975 (25
U.S.C. ' 450 et seq.}(commonly referred to simply as “638"), which stated the
following purposes:

This Act i8 to provide maximum Indian participation in the
Government and education of the Indian people: to provide
for the full participation of Indian tribes in programs and
services conducted by the Federal Government for Indians
and ta encourage the development of human resources of
the Indian people: to establish 2 program of assistance to
upgrade Indian education: to suppart the right of Indian
citizens to control their own educational activities: and for
other purposes.

19. The regulations implementing the Indian Self-Determination and Education Assistance
Act, contained in 25 CFR Part 900, prescribe the contracting process and the roles and
responsibilities of the tribes, as well as the federal government in the tribal self-
determination process contained in P.L, 93-638, The Act and these federal regulations
provide significant latitude to tribes who are proposing to enter into a contractual
relationship with the federal povernment. For instance, a tribe may contract to
administer all or part of a BIA authorized program, for periods of time ranging from
one to three years in length, These programs may be redesigned o meet the tribe’s
needs as long as they do not violate federal law or regulation. Once the contracts are
reviewed and awarded by the BIA, the provisions of those contracts must be met. An
example of non-compliance may occur if specific finding is set aside by BIA for the
administration of a particular program ard the tribe attempts to reprogram those

earmarked funds for other purposes, without first BIA approval for revising or

California Valley Miwok
7 Tribe v. United States
3rd Declaration of

Raymond Fry
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modifying their contract, which is a process required to redefine the use of those
funds.

20, The Fee-To-Trust Consortium that the California Valley Miwok Tribe had proposed
to join in FY 2006, 2007 and 2008, was injtially developed by the tribes located within
the service area of BIA’s Ceatral California Agency in 2000, for the express purpose
of assisting tribes who had or who had anticipated acquiring land in fee, put into trust.

Although the process by which the United States puts land into trust for the benefit of
Indians and tribes is a BIA responsibility, BIA’s Central California Agency, with 54
federally recognized tribes covering 26 counties in its service area, could not promptly
process all of the pending fee-to-trust applications with the Realty staff and resources
gvailable. To remedy ﬁs, the tribes agreed to enter into 2 Memorandum of
Undesstanding (MOU) with the BIA and to provide funding to the BIA to hire
additional staff to carryout this process. (See Exhibit No. 7)

21, With the lack of sufficient staff to perform realty and environmental services recuired
to process fee-to-trust land applications throughout the entire Pecific Region, the Fee-
To-;I'mst consortium was expanded in 2001, to federally recognized tribes located
throughout the state of California, The administrative oversight was elevated to the
BIA’s Pactfic Regional Office. Requirements for tribes to join this Fee-To-Trust
Consortium, included adopting a separate resohttion, contributing a minimum of
$3,000.00 to the consortium and entering into an MOU. As of Angust 2005, there
were 56 tribes participating in this Fee-To-Trust Consortium thronghout the State of

California. (See Exhibit No, 8 - sample resolution).

California Valley Miwok
8 Tribe v. United States
. 3rd Declaration of
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22. T am advised by the Solicitor’s office in Washington, D.C., that the Department has
initiated a review of the authority for and appropriateness of this fee to trust program
in California generally.

23, California Valley Miwok Tribal Resolution No, R-1-09-26-2005, was enacted by Ms.
Silvia Burley, Chairperson; Ms, Anjelica Paulk, Vice-Chairperson; and Ms. Rashel
Reznor, Secretary-Treasurer, on September 26, 2005. (Ses Exhibit No. 9) Resolution
R-1-09-26-2005, was received by the Agency on October 7, 2005. I reviewed the
resolution to determine whether it was properly authorized(role of the Branch of
Tribal Operations) by the recognized tribal government and prepared a response for
the signature of BIA’s Central California Agency Supeﬁ.ntendent, which was issued
October 26, 2005. (See Bxhibit No. 10).

24, The reasons state‘d for returning the tribal resolution was that the "BIA; does not
recognize any governing body for the Tribe, nor do we currently have a government -
to-government relationship with the California Valley Miwok Tribe." Although I did
not reference the March 26, 2004, letter of Superintendent Dale Risling to Ms, Silvia
Burley, the reasons I gave for taking no action on the resolution were based upon the
decision contained in that letter. Superintendent Risling decided, based upon a review
of a copy of the tribal constitntion sent to the BIA (and other information available to
the Superintendent), that the Tribe was not "organized” because it had not identified
the members of the "greater tribal community," and, thus, the Tribe's organizational
efforts up to that point “did not reflect the involvement of the whole tribal

community." The Superintendent concluded that the BIA could neither recognize the

California Valley Miwok
9 Tribe v. United States
3rd Declaration of
Raymond Fry
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tribal constitution nor Ms. Burley as the Tribal Chairperson. I believe that my
statement that the "BIA. does not recognize any governing body for the Tribe"
‘accurately reflects the language and intent of the March 26, 2004, ietter_ The March
26th letter does not appear to support the second stated reason for taking no action on
the Tribal resolution, that is, that there is no "government-to-government relationship”
between the Tribe and the federal government. Thereis a govemment—to-govemmeﬁt
relationship between the Tribe and the federal government but that relationship ¢an not
function fully in the absence of duly authorized representatives of the entire tribal
commumty. |
25, The BIA advised Ms. Silvia Burley by letter dated October 28, 2005, it was scheduling
an anrmal on-site monitoring visit for November 28, 2005 (30 day Notice provided)
and that the monitoring team would be composed of four individuals. (See Exhibit
No. 11). The monitoring visit was agreed upon by the Tribe and BIA through the FY
2005 Annnal Funding Agreement that was a part of the PL 93-638 which states:
The Secretary shall provide monitoring services to ensure
the proper delivery of program services to Indian people,
compliance to Condract terms, and to the Act, pursuant to
1®)(T)(C)(i) and (ii) and Attachment 2 (V) (&) and (c) of
this contract.
26. The October 28, 2005, letter informed the Tribe of the purpose of the monitoring visit
and provided & copy of the standard guidelines for such visits entitled Purpose and

Strategy - Official Monitoring Visit (See Extubit No. 12).

California Valley Miwok
10 Tribe v. United States
3rd Declaration of
Raymond Fry
CVMT-2011-001230



o1/03/2006 T8 Far W QQF6ERWR - Docpmenh gt o rilgcQ01/12 Page 174 of 281 g,

-

27. A November 7, 2005, letter from Ms. Burley to the Agency Superintendent BIA
Central California Agerncy, stated that [u]nti‘] we can reach agreement on the
composition of @ new monitoring team or appointment of a Special Master, the Tribe
respectfully declines your request to schedule an on-site monitoring visit on November
28, 2005. (See Exhibit No. 13).

28. By letter dated November 15, 2005, the Agency acknowledged receipt of Ms. Burley's
November 7, 2005, response and request. In the spirit of cooperation the BIA changed

. tiie makeup of the mqnitoring team and reaffirmed the scheduled monitoring trip date
of November 28, 2005, at 10:00AM. (See Exhibit No. 14).

29. By letter dated November 17, 2005, Ms. Burley requested to reschedule the
November 28, 2005, monitoring meeting to December 20, 2005, at 10:00 AM. (See
Exhibit No. 15 ). Ms. Burley also stated ip her letter that she would ha;fe a
councilmember, tribal staff and legal counsel in attendance at the monitoring meeting
and informed the BIA that the monitoring visit would be video taped.

30. By letter to Ms. Burley deted November 23, 2005, the Superintendent, BIA Central
California Agency, indicated that the proposed December 20, 2005, date for
monitoring was not feasible due to the our team’s schedule, but that BIA would be
willing to meet on either December 5, 2005, or December 12, 2005, at 10:00 am..(See
Exhibit No. 16). The Superintendent agreed to having thg tribe’s proposed

participants in attendance and video taping of the meeting,

California Valley Miwok
11 Trbe v. United States
3rd Declaration of

Raymond Fry
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31. By facsimile dated November 18, 2005, Ms. Burley, confirmed her availability for
meeting with the Superiﬁtendent on Decenﬂ.zer 12, 2005, at 1:00 pm. (See Exhibit No.
17. |

32. By facsimile dated November 28, 2005, Ms. Burley agreed to the December 12, 2005,
monitoring meeting date. M. Burley also requested to meet with the Superintendent
of the BIA Central California Agency, to discuss issues prior to the monitoring visit,
(See Exhibit No. 18).

33, In a letter dated December 6, 2005, the BIA Agency reminded Ms. Burley that she
had cancelled the December 12, 2005, monitoring visit via a facsimile dated December
6, 2005. (See Exhibits No. 19 an;i 20). The Agency also indicated to Ms, Burley that
it was imperative that monitoring take place and that December 20, 2005, would be a
good date to complete this process. |

34. By letter dated December 14, 2005, Ms. Burley cancelled without explanation the

monitor meeting scheduled for December 20, 2005. (See Exhibit No. 21).

Pursuant to the provisions of 28 U.S.C, * 1746, I declare under penatty of perjury that

the foregoing is true and correct.

A~
Executed on this 3 day of Jannary 2006 et //
v
OND FRY
California Valley Miwok
12 Tribe v. United States
3rd Declaration of
Raymond Fry
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CALIFORNIA VALLEY MIWOK TRIBE, fka SHEEP RANCH OF ME-WUK INDIANS OF
CALIFORNIA, Plaintiff - Appellant, v. UNITED STATES OF AMERICA, et al., Defendants -
Appeliges.

No. 04-16676
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
197 Fed. Appx. 678; 2006 U.S. App. LEXIS 21261

July 24, 2006, Submitted, San Francisco, California *

=x The panel unanimously finds this case suitable for decision without oral argument. See
Fed. R. App. P. 34(a)(2).
August 17, 2006, Filed

NOTICE: [**1] RULES OF THE NINTH CIRCUIT COURT OF APPEALS MAY LIMIT CITATION
TO UNPUBLISHED OPINIONS. PLEASE REFER TO THE RULES OF THE UNITED STATES
COURT OF APPEALS FOR THIS CIRCUIT.,

PRIOR HISTORY: Appeal from the United States District Court for the Eastern District of
California. D.C. No. CV¥-02-00912-FCD. Frank C. Damrell, Ir., District Judge, Presiding.

COUNSEL: For CALIFORNIA VALLEY MIWOK TRIBE, fka Sheep Ranch of the Me-Wuk Indians
of California, Plaintiff - Appellant: George L. Steele, Esq. », LAW OFFICES OF GEORGE L.
STEELE, Pasadena, CA; George L. Steele, Esq. -, Pasadena, CA.

For UNITED STATES OF AMERICA, UNITED STATES DEPARTMENT OF THE INTERIOR, GAIL
NORTON, Secretary of the Interior, NEAL MCCALEB, Assistant Secretary of Interior for
Indian Affairs, Defendant -~ Appellee: Debora G. Luther, Esqg. -, McGregor W. Scott -,
USSAC - OFFICE OF THE U.5. ATTORNEY, Sacramento, CA.

JUDGES: Before: SILVERMAN and RAWLINSON, Circuit Judges, and BERTELSMAN, Senior
District Judge. ™ ‘

+*+* The Honorable William O. Bertelsman, Senior United States District Judge for the
Eastern District of Kentucky, sitting by designation.

OPINION

[*679] MEMORANDUM *

FOOTNOTES

* This disposition is not appropriate for publication and may not be cited to or by the

courts of this circuit except as may be provided by Ninth Circuit Rule 36-3 .
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[**2] Before: SILVERMAN and RAWLINSON, Circuit Judges, and BERTELSMAN, Senior
District Judge.*** ’

The California Valley Miwok Tribe appeals the dismissal of its claims against the United
States for breach of trust and violation of the Rancheria Act of 1958, as amended, arising
out of the improper conveyance of tribal trust land to an individual Tribe member, We
affirm.

We first reject the government's argument for summary affirmance. While the district court
found no waiver of sovereign immunity on four theories, including the Administrative
Procedure Act (APA}, 5 U.S5.C. § 706(1), the court then proceeded to the merits of the
statute of limitations issue. In doing so, it assumed correctly that sovereign immunity was
waived under the APA, 5 U.S.C. § 702. The Tribe did not need to appeal this assumption
because it was in its favor.

Next, although the Tribe correctly argues that the limitations period in 28 U.S.C. § 2401(a)
is not strictly jurisdictional, see Cedars-Sinai Med. Ctr. v. Shalala, 125 F.3d 765, 770 (8th
Cir. 1997); Supermail Cargo, Inc. v. United States, 68 F.3d 1204, 1206 n.2 (9th Cir.

1995), [**3] we conclude that the district court nonetheless correctly analyzed the
limitations issue and held based on the undisputed facts that the 1993 ALJ decision
effectively put the Tribe on notice of its injury, adopting the reasoning of Hopland Band of
Pomo Indians v. United States, 855 F.2d 1573, 1577 (Fed. Cir. 1988). Under Hopland's
"knew cor should have known" standard, Yakima Dixie was in a position to obtain knowiedge
of the Tribe's injury caused by the ALY's 1993 decision, and the Tribe's claim thus accrued at
that time.

Finally, this case presents no exception to the general rule that we will not consider
arguments made for the first time on appeal. See United States v, Monreal, 301 F.3d 1127,
1131 {9th Cir. 2002). Thus, we do not reach the Tribe's equitable estoppel and tolling
arguments.

AFFIRMED.
CONCUR BY: SILVERMAN

CONCUR

SILVERMAN, Circuit Judge, concurring:

As often occurs, the district court decided this case on one fully dispositive ground, and
then, in an example of belt-and-suspenders precaution, it also decided the case on an
alternative ground, just in the event that its first basis was mistaken. The appellant totally
failed [**4] to address in its opening brief the first alternative basis on which the district
court dismissed the case - that the suit was barred by sovereign immunity. Because
appellant failed to argue, must less show, why the district court's sovereign immunity ruling
was in error, I would affirm the district court, '
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Mr. Yekima K. Dixie
c/o M. Chadd Everons
2054 University Avenue, #407-

+

Dear Ms, Busley abd My, Divie:

The Buresu of Indian Affairs (BIA) remeins committed to assist the Califarnia Valley Miwok
Tribe (Tribe) (formerly Sheep Ranch Rancheria of the Me_—Wuk Iudmns’ of California) in its i
cfforts to reorganize 8 formal governmenal siructure that I8 representative of all Miwo!r. Indmns
who can establizh a basis for their interest in the Tribe and is accepu!blc 10 the clear ;na;onty of
those Indians. We are writing you because of your claim of leadership of the Tribe. -

The Central California Agency (Agency) has been meeting wit:'h both of you andyu!n" i
representatives for some time 1o discuss jssues and 10 offer assistance in your organmah_mnl
offorts for the Tribe, It is evident; however, thet the ongoing leadership dispute is at an impasse
and the likelihood of this impasse changing soon seems to be remote, ’Iheref‘.ore, We renew our
.offar to assist the Tribe in the organizational process, Our jntgmzon isnot to interfere v.:nh the
Tribe's right 1o govern itself, Rather, we make this o.ﬂ'e: consistent with the well-established
principle thet the BIA hos responsibility to determine that 3t is dealing with & govemment that
is representative of the Tribe as & whole, The authonty.and responsibility to ta:ke this action
‘becomnes evident once there is clear evidence that the dispute between competing ]g@zrahip ‘
factions, such as yours, 1hyeetens 10 impair the govesnment~o-government relationship between

the Tribe and the United States.

The Agency, therefore, wil} publish a notice of a general counml mezeting Df‘l.hl‘.:, Tribe to be
sponsored by the BIA in the newspapers within the Miwok region. This will initiate the ‘
reorganizetion process. The notice shall invite the members of the Tribe and potenha! membsars
1o the meeting Where the members will discuss the jssues and ng.:.ds confronting ﬂm. Tribe. We
. have used this sort of general council meeting approach in cther instances 10 help tribes
reorganize when or varions seasons the tibes Tacked An organized sribal government that
sepresented the entire membership, .
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It sppears that you each have determined your membership criteria, and membership, and
developed-constinutions or governing documents. We understand, bowever, you do not agree on
cortain jssues that are fupdamental 1o the process of building an organized government We .
proposs to discuss the following issucs that are preventing you from moving forward 83 8 unified

tribe:

form of govarnment;

adoption of a constitution; N . .

organization vnder a federsl statute (should the tibe decide to adopt 2 oqn:sntunon);

shonld the tribe adopt a constitution, what constitution will be used: the Dixie or Burley

constitution, combination of both, or another; . ‘

o detenmining the census where membership is first listed, i.e,, 1916 Sheep Ranch

Rencheris census or othey document, _

o determining leadership of the tribe, Le., holding 8 transitional election or agresing to

sorme type of power sharing. ' S :

The general council first needs to determine the type oi:‘gcwenunent your tribe will adapt. Tribes
do not alweys adopt constitutions; some ovem gccording 10 the tribe's tradition or have BoTOE
sort of power sharing in an open participutory type of goverament, Next, the general comgil
needs to agree 10 ihe census or other documents that establishes the original members of the o
Rancheria. That census should be the starting poirt from which the tribe develops membership
eriterie. The immediste goal is determining membership of the tribe. Once membearahip is -
establshed and the genera) council determines the form of government, thea the Jeadership

issues can be resolved,

' will coordinate the meeting by setting the date, time, location and other
gnh:ngge;?eﬁs, but we would appreciate your sugge.s_ﬁons, date,_ time, Jocation, and posaib!e
apents terns. The BIA offers the assistance of an mdepende}'n obscrvcl:ln:lema.torto i‘at:i}:sate the ‘
meeting or meetings. Flease respond to the Agency concering your willingness to participate in
a meeting to diseuss the issues in depth and begin the resohution process.

We very much desire thet you both participete. ‘We intend to condué:l 2 féir'and open process in
which supporters of each of you ean participate md‘bfa heard. We will proceed with this process,
however, even if one or both of you declines 1o partcipate,

Please comact Caro} Rogers-Davis, Acting Tribal Operations Officer, Central California Agency,
o1 (916) 930-3764, to work with her on setting np the meeting,

Sipcﬁ'ely, : .

Troof Burdick
Superintendent

ce:  Director, Pacific Region
Regional Solicitor ™ -
Director, Bureau of Indian Affairs
Assistant Solicitos, Bsanch of Tribal Government & Alaska

CVMT-2011-001262




Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 183 of 281

DOCUMENT NO. 62



DATE:

REPLY TO
ATTH OF;

SUBJECT:

TO:

Case 1:11-cv-00160-RWR Document 68-4  Filed 06/01/12 Page 184 of 281

1
UN[TED S'I'P\TE]S GOVERNMENT

cay o -9 27 , 'MQ @ﬂ. U.m

Superintendent, Central California Agency

ALl it S UNAL

Notice of Appeal of lewa Burley, California Valley Miwok Tribe {227 L

Regional Director, Pacific Region, Bureau of Indian Affairs

Attention: Regional Tribal Operations Officer

The Bureau of Indian’ Affairs, Central California Agency, is in receipt of a Notice of

Appeal filed pursuant to 25 CFR §2.9(a) by Silvia Burley. The Appellant is

appealing the Superintendent’s letter of November 6, 2006, wherein the Bureau of

Indian Affairs, Central California Agency, will assist the California Valley Miwok

Tribe (formerly Sheep Ranch Rancheria of the Me-Wuk Indians of California) in its
efforts to reorganize a formal governmental structure that is representative of all
Miwok Indians who can establish a basis for their interest in the Tribe and is
acceptable to the clear majority of those Indians. The Notice of Appeal was received
at the Agency on November 13, 2006.

The Agency also received the Appellants Statement of Reasons on December 13,
2006. Both the Notice of Appeal and the Statement of Reasons were timely filed
pursuant to 25 CFR § 2.10 (c). In addition, the Agency is in receipt of an Answer of
Interested Party dated December 12, 2006, filed pursuant to 25 CFR § 2.11 (a) to the
Appeal of Silvia Burley, submitted by Chadd Everone, Deputy, on behalf of Yakima
Dixie and Velma Whitebear. The Agency received the Answer of Interested Party on
December 14, 2006,

The following is a brief narrative and description of the events that have occurred
leading to this appeal:

Backeround

The California Valley Miwok Tribe (formerly the Sheep Ranch Rancheria of Me-Wuk
Indians of California) was purchased August 5, 1916, by the United States Government
for landless or homeless California Indians and is recognized and eligible for funding
and services pursuant to Section 104 of the Acl of November 2, 1994, (P L. 103-454;
108 Stat 4791, 4792). The Tribe voted in 1933 to accept the terms of the Indian
Reorganization Act; however, they never formally organized.

Pursuant to the provision of the California Rancheria Act P.L. 85-671, 72 Stat. 619; as
amended, a Plan of Distribulion of the Assets of the Sheep Ranch Rancheria, was
approved by the Associate Commissioner of Indian Affairs on October 12, 1966, which
listed Mabel (Hodge) Dixie as the sole distributee entitled to participate in the
distribution of the assets of the Sheep Ranch Rancheria. On July 11, 1971, Mable
(Hodge) Dixie passed away and an Order of Determination of Heirs was made
regarding the estate of Mable Dixie listing Merle Butler, husband; Richard Dixie, son;

OPTIOHAL FORM MO. 10
GSA
[REV. 1-04}
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Yakima Edward Dixie, son; Melvin Dixie, son; and Tommy Dixie, son. Yakima Dixie,
is one of the two remaining heirs, and was considered the spokesperson of the Tribe
until April 1999.

On August 5, 1998, a letter signed by Yakima Dixie, Spokesperson/Chairman of the
Sheep Ranch Rancheria, was provided to the Central California Agency accepting
Silvia Fawn Burley as an enrolled Tribal member of the Sheep Ranch Rancheria along
with her daughters Rashel K. Reznor and Angelica J. Paulk, and granddaughter,
Tristian S. Wallace.

A transcription of a meeting videotaped on September 8, 1998, between Brian Golding,
Sr., Tribal Operations Specialist, Raymond Fry, Tribal Operations Officer, Central
California Agency, and Yakima Dixie, Chief, Sheep Ranch Rancheria and Silvia
Burley, prospective member of the Sheep Ranch Rancheria, indicates that the meeting
was held at the Sheep Ranch Rancheria, to discuss the process of formally organizing
the Tribe, the status of the Tribe, membership, governance, grant funding, Bureau costs
associated with organizing, and other issues. Mr. Dixie states (page 8 of transcript) that
his main concern is to help Mrs. Burley because no one will help orlisten to her. Mr.
Raymond Fry, Tribal Operations Officer, (pages 8, 19, 20, 21, 23, 24 and 25) discusses
the benefits possible to Silvia Burley, as a tribal member, from the Bureau’s
Scholarship Program and Housing Improvement Program (HIP), Mr. Fry also addresses
the various membership criteria Mr. Dixie may choose on how to organize the Tribe.
The Agency’s position was to provide technical assistance for the organization of the
Tribe and not dictate the membership criteria, but advised Mr. Dixie that he had the
right to choose the membership criteria, which may possibly include a larger
community. A follow-up meeting was also proposed to discuss draft resclutions and
additional details of the organization process but it was never formally completed.

Shortly thereafter, a letter titled “Formal notice of resignation” was provided to the
Agency by Mrs. Burley, stating that Yakima Dixie was resigning as Chairman on
Tuesday, April 20, 1999, and it shall serve as formal notice within the Tribe and to the
United States Government. The Tribe also provided a notice of “SPECIAL MEETING
CALLED TO ORDER ON THE 20™ OF APRIL 1999,”which states, “The General
Council has agreed to accept the resignation of Chairperson from Mr. Yakima Dixie and
appoint Mrs. Silvia Burley as the new Chairperson of the Sheep Ranch Rancheria. The
Agency is in receipt of a letter to Silvia Burley, dated April 21, 1999, wherein Mr.
Dixie, notifies Mrs. Burley that he cannot and will not resign as Chairman of the Sheep
Ranch Rancheria but gives Mrs. Burley the right to act as a delegate to represent the
Sheep Ranch Indian Rancheria. In correspondence dated December 26, 1999, Mr. Dixie
requested a reeting with the elected officials for the purpose of clearing up the matter
of who is the proper Chairperson at this time.

Issues

Since the resignation letter of Mr. Dixie was submitted to the Central California
Agency in April 1999, Ms. Burley has initiated a number of actions to recognize herself
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as Chairperson and her daughters as the only members of the Tribe. Meeting Notices
were provided to the Agency by Ms. Burley, showing that the Tribe was proposing to
adopt a Constitution and ordinances for the purpose of organizing the Tribe. Prior to
this, the Tribe had never formally organized or requested assistance for the organization
of the Tribe even though the Tribe voted to accept the provisions of the 1934 Indian
Reorganization Act (IRA). Mr. Dixie claims that he did not resign as Chairperson and
he did not submit the letter to the Agency. To this day, both parties have been in a
constant dispute as to who is the rightful Chairperson of the Tribe.

It has been past practice of the BIA to assist tribes that are unable to work together as a
tribal government. In 1999, Agency staff began working with a number of tribes within
the jurisdiction of the Central California Agency experiencing the same political issues
of the California Valley Miwok Tribe and provided technical assistance in completing
the process of formally organizing,

The Bureau of Indian Affairs (BIA) has a responsibility to determine that it is dealing
with a govemment that is representative of the Tribe, as a whole. In a letter dated
March 7, 2000, to Silvia Burley, the Agency stated that it would not interfere in the
internal matters of the Tribes unless the dispute regarding the composition of the
governing body of the Tribe continues without resolution, and the government to
government relationship between the Tribe and the United States may be compromised
and in such situations, the Agency will advise the Tribe to resolve the dispute internally
within a reasonable period of tine. To date, both parties have been unable to resolve
their dispute within a reasonable time period.

Beginning in 1999 the Agency provided technical assistance to the Tribe for the
purpose of awarding a P.L.93-638 Contract. This process was to assist in the
development of the Tribe and organization for the benefit of future tribal members.
During this period, the Agency continued to work separately with Mr. Dixie and Mrs,
Burley and provide technical assistance for the purpose of organizing,

Then, in Agency correspondence dated March 26, 2004, to Ms. Burley, the Agency
addressed its concerns regardirig a constitution Mrs. Burley had submitted to the
Agency attempting to demonstrate that the Tribe is organized. The Agency advised
Mrs. Burley, that she was considered as a person of authority within an unorganized
tribe, for the purpose of receiving grants and services from the United States
Government, such as the P.L.-638 grant. The Agency addressed the fact that the BIA
also has g responsibility to determine that the organizational efforts reflect the
involvement of the whole tribal community and that the Constitution provided did not
demonstrate involvement of a greater tribal community. In fact, a Constitution, ratified
March 8, 2000, submitted by Mrs. Burley, under Article I, Membership, identified the
base roll, consisting of only five living members: Silvia Burley, Yakima Dixie, Rashel
Reznor, Anjelica Paulk and Tristian Wallace. In a document dated January 9, 2006,
submitted by Mrs. Burley, a revised Official Tribal Roll excludes Mr. Dixie. Inan
effort to provide technical assistance to the Tribe, the Agency has made numerous
attempts to work with both factions and assist them with the organization of the Tribe.
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Conclusion

It is the Agency’s position that both factions are at an impasse and cannot come to an
agreement for the organization of the Tribe. It is not the goal of the Agency to
determine membership of the Tribe. The purpose of the November 6, 2006, letter
was 1o bring together the “putative group” who believe that they have the right to
participate in the organization of the Tribe, contrary to Mrs. Burley’s assertions. It
was, and is not, the intent of the Agency to determine who the members of the Tribe
will be. Then the “putative” group can define the criteria for membership. As in past
cases (Jone v. Area Director and Pinoleville v. United States) the Bureay assisted
various tribes to work together and resolve their differences and retain a government-
to-government relationship. Therefore, the Superintendent stands by his November 6,
2006, decision to assist the Tribe in its efforts to organize a government that will
represent the Tribe as a whole.

We are transmitting the Notice of Appeal and the Agency’s Administrative Records to
your office for appropriate action. Please contact Carol Rogers-Davis, Acting Tribal
Operations Officer, at (916) 930-3764 should you require additional information.

Zénal

Attachments
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& [United States Department of the Interior

Ms, Silvia Burley
10601 Escondido Place
Stockton, California 95212

CERTIFIED MAIL NC. 7003 1680 0002 1798
RETURN RECEIPT REQUESTED

Mr. Yakima K, Dixie

¢/o Mr. Chadd Everone

2054 University Avenue, #407 .
Berkeley, California 94704

Dear Ms, Burley and Mr. Dixie:

The purpose of this letter is to follow-up on our November 6, 2006, letter, which offered the
Bureau’s assistance to the California Valley Miwok Tribe, akn, Sheep Ranch Rancheria (Tribe),
in its efforts to organize. In that letter, the Agency indicated that it would publish a notice in the
newspapers within the Miwok region, a general council meeting of the Tribe. Because of our
past relationship with you relating to the Tribe, we would like to meet with you to discuss the
process by which the Tribe will organize, prior to publishing the motice. .

We would like to schedule this meeting to be held at the Central California Agency sometime in
mid-March 2007. Please contact the Agency in writing concerning your willingnessto
participate in the meeting and your avzilability. If you do not respond within 10 business days
of receiving this letter, the Burean will- assurne that you do not wish to participate in this process.-

Prior to the meeting, we will send you another letter with & draft of the general council meeting
notice we propese to publish and an explanation of the approach and process for reorganization,
This tentative date for the meeting is to have a discussion with you sbout the notice of the
general council meeting, who would be eligible to attend that meeting, and to offer g fuller

explanation of the process we are proposing:

The Agency bas had success working with other ribes in our jurisdiction with their
organizational process. By cxplaining our involvement and offering you an opportunity to
provide input, we believe we can resolve any concems you may have about our plan and the
general council meeting. -

.
L3 bk
[3 -

(RN
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You are welcoine 1o bring one or two advisors with you, We bave invited the mediator from the

" District of Columbia Cincuit Court of Appeals to attend this meeting.

.— EZ,

Superint

cc;

Phillip Thompson, Esq.

601 Pennsylvania Ave., Suite 300
South Puilding -

Upper Marlboro, MD 20772-3665

Karla D. Bell, Esq.

Sanders & Bell LLP

4717 Admiralty Way, Suite 580
' Marina Del Rey, CA 50292

Tim Vellmann, Esq.
3301-R Coors Rd. N'W. #302

Albuquerque, NM 87120

Elizabeth Walker, Esq.
Walker Law L1.C
157 South Fairfax St. # 127

Alexandria, VA 22314

Mark Haag, Esq. -

William Lazarus, Esq.

Appellate Section -

Environment and Natural Resources Division
U.S. Department of Justice

P.0. Box 23795

‘Washington 20026-3795

Bureau of Indian Affairs
Director, Burean of Indian Affairs

.— Attention-MS 4606-MIB—.. .. N—

1849 C Street, NW., MS-4513-MIB
Washington, DC 20240

Bureau of Indian Affairs
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Deputy Director- Field Operations
" 1849 C Street, NW., M5-4513-MIB
Washington, DC 20240

* Associate Solicitor
Division of Indian Affairs
ATTN: Jane M., Smith, Office of the Solicitor
MS 6456-MIB
U.S. Department of the Interior
1849 "C" Street, NW.
Washington, DC 20240

~ Deputy Director Tribal Services
ATTN: Chief, Tribal Govt. Services
Burezu of Indian Affairs
1951 Constitution Ave., NJ'W.
' MS-320-SIB ‘
'Washington, DC 20240

Regional Solicitar

Pacific Southwest Regional Office
U.S. Department of the Interior
2800 Cottage Way, Room E-1712

Sacramento, CA 95825
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
] . ‘ Pacific Regional Office
N REIY REFER TO: S 2800 Cottage Way
i Sacramento, California 95825

APR -2 2587

CERTIFIED MAIL NO. 7006 0810 0001 4950 9008 -
RETURN RECEIPT REQUESTED

Ms. SilviaBurley
10601 Escondido Place
Stocktoq, Cglifornia 95_212

Dear Ms. Burley:

The purpose of this correspondence is to inform you of my decision regarding your Notice of
Appeal dated November 10, 2006, filed pursuant to 25 Code of Federal Regulation {(CFR) Part 2,
from the decision dated November 6, 2006 of the Bureau of Indian A ffairs (BIA),
Supetintendent, Central California Agency (Agency), which noticed you and Yakima Dixie,
because of your leadership claims, of the Agency’s commitment to assist the California Valley
Miwok Tribe, California (formerly the Sheep Ranch Rancheria of Me-Wuk Indians of
California), with the Tribe’s efforts to organize a formal govemnmental structure that is
representative of all Miwok Indians who can establish a basis for their interest in the Tribe. Your
Notice of Appeal, Statement of Reasons, Answer of Interested Party and the Administrative
Record of the Superintendent were all received on January 11, 2007. The Superintendent has
indicated that your Appeal was timely filed.

Tt is a well established BIA policy that the federal government not intervene in internal tribal
disputes where there is no threat to govemnment-to-government relationship. However, in this
situation, where the BIA does not recognize a tribal government we feel that such a threat™
appears imminent, and we believe that the better course of action would be to allow the Agency
to assist the Tribe to sort out the situation. Therefore, based on our analysis, it was concluded
that I remand this matter back to the Superintendent and allow the Agency to continue with its
plans to assist the Tribe with its organizational efforts. We present our analysis of the situation

as follows.

BACKGROUND

An August 13, 1915 letter from Special Indian Agent to the Commissioner of Indian Affairs,
Washington, D. C., reported his finding and in part, stated that, “ The census the Indians
designated Sheepranch-Indians only a ggregating 12 in number, constitutes the remnant of once a
Jarger band of Indians ....”. A census of the Indians at and near Sheep Ranch in Calavaras
County, California was attached to the August 13 Jetter that listed the follows individuals; Peter

" Hodge (1/2 Indian blood), Annie, wife (4/4 Indian blood), their children Malida, Lena, Tom, and

TAKE PRIDE ‘et -
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Andy, Jeff Davis (4/4 Indian blood), Betsey, wife (4/4 Indian blood), Mrs. Limpey (4/4 Indjan—
blood), John Tecumchey (4/4 Indian blood) and his wife Pinkey (4/4 Indian blood), and Mamy
Duncan, granddaughter of Jeff Davis (3/4 Indian blood). Further states that the “to some extent
tie Indians of Sheepranch, Murphys, Six-Mile, Avery and Angles are interchangeable in their
relationchips.” These communities are all located in Calavaras County, California. -

On April 5, 1916, the Sheep Ranch Rancheria, comprising of 0.92 acres located in Calaveras
County, California was purchased and held in trust by the United States of America for the use
and benefit of certain homeless California Indians. L

On June 8, 1935, the approved list of Voters for Indian Reorganization Act (IRA) for the Sheep

_ Ranch Rancheria, Calaveras County, only listed a Jeff Davis, who voted to accept the terms of
ihe IRA. Although Mr. Davis voted in 1935 to accept the terms of the IRA, the Tribe never

formally organized under a constitution approved by the Secretary of the Interior. There were no:

documents located that referenced Mr. Davis attempted to organize the Tribe under the IRA or

any record requesting the Agency to assist in the Tribe’s efforts to organize. -

On August 18, 1966, pursuant to the Rancheria Act (P.L. 85-671, 72 Stat. 619), as amended,
whereby the.distribution of the Rancheria’s assets were made to one distributee, a Mabel Hodge
Dixie. On April 11, 1967, the property was deeded to Mrs. Dixie; however, the transfer of title
was nullified by a quit claim deed executed by Mrs. Dixie on September 6, 1967, which reverted
title of the property to the United States of America. Prior to the complete implementation of the
distribution plan, Mabel Hodge Dixie passed away on July 11, 197 1. As aresult of a probate
decision in 1990, the Rancherta was distributed to five heirs, listed as follows; Richard Dixie,

and Merle Butler, Mrs. Dixie’s common-law husband. Melvin Dixie and Yakima Edward Dixie
are the only two remaining heirs. BIA records reflect that the Rancheria land is held in trust for

the heirs of Mable Hodge Dixie.

A Notice of Termination was never published in the Federal Register or other letter or notice
stating the federal government’s intention to terminate services to and/or relations with the Sheep
Ranch Rancheria. Furthermore, as evident by the earliest publication of federally recognized
iribes in a booklet published.in 1972 entitled “American Indians and Their Federal _
Relationship.” The Sheep Ranch Rancheria was listed therein as a recognized tribe eligible for
funding and services from the Bureau by virtue of their status as an Indian tribe, This notice and
subsequent notices were published pursuant to Section 104 of the Act of November 2, 1994
{(Pub. L. 103-454; 108 Stat. 4791, 4792). The Federal Register, dated November 25, 2005; Sheep
Ranch Rancheria is listed as the California Valley Miwok Tribe. For the above reasons, the BIA
has never viewed this Tribe as a “restored” tribe, which is a term that refers to a tribe once
acknowledged as a federally-recognized tribe, then was “terminated,” and subsequently

“restored” to federal recognition.

DISCUSSION ' ‘ - CoTrTT

The BIA has recognized Mr. Yakima Dixie, one of the two remaining heirs, as the spokesperson
of the Tribe until April 1999. This recognition was based on the fact that Yakima Dixieis a
lineal descendant of the sole distributee, his mother Mable Hodge Dixie. Mrs. Dixie was
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identified in the Plan for the Distribution of assets of the Sheep Ranch Rancheria, as approved by
the Associate'Commissioner of Indian Affairs on October 12, 1966. Yakima Dixie was also one
of two remaining heirs identified in the Order of Determination of Heirs issued on November 1,°
1971 and reaffirmed by a subsequent Order issued on April 14, 1993. :

On August 5, 1998, by letter signed by Yakima Dixie, as Spokesperson/Chairman of the Sheep
Ranch Rancheria informed the Agency that he had accepted you and your daughters; Rashel K.
Reznor and Angelica J. Paulk, and granddaughter Tristian S. Wallace as enrt?ll_eq 1:11embers of the
Tribe. However, he did not provide the criteria he used to determine your eligibility 'Eo-b? _
enrolled into the Tribe; what documentation that you provided to substantiate your el1g.1b111ty‘to
be enrolled and his authority to initiate this enrollment action. The above individuals, including
. Melvin Dixie, comprised the total membership of the Tribe. - .

On September 8, 1998, a meeting was held at the Rancheria between the Agenf:y staff, you and
Yakima Dixie, Spokesperson/Chairman of the Tribe. The purpose of the meeting was to discuss
the process of formally organizing the Tribe, the status of the Tribe, mem.bf.f:rship, govermarnce,
grant funding and other issues. The Agency staff advi.se.d ﬂlat.YakJma Dixie, as the
Spokesperson of the Tribe and as one of the two remaining heirs, had the right to chioose the

membership criteria, which may possibly, include a larger community.

Since the resignation letter dated April 20, 1999 of Yakima Dixiej, which you submiFted to the
Agency, you had initiated a number of actions such as; to recognize yqurself as Chairperson and
your daughters as the only members of the Tribe. You p.rov‘lded Meeting Notices to the Agency
indicating that the Tribe was proposing to adopt a Constitution and ordinances for the purpose of
organizing the Tribe. Prior to this, the Tribe had never formalloy organized or requested N
assistance for the organization of the Tribe even though the Tribe voted to accept the provisions

of the 1934 Indian Reorganization Act (IRA).

On April 21, 1999, by letter from Yakima Dixie, he notified you that he cannot and will not
resign as Chairman of the Tribe; however, he gave you theright to act asa delegate to represent
the Tribe. This began the constant dispute between you and Yakima Dixie as to who is the

rightful Chairperson of the Tribe. ) . .

The Agency continued to provide technical assistance to the Tribe for the purpose of awarding a
P.L.93-638 Contract. This process was to assist in the dev-elopn}ent o'f the Tribe and ‘
organization for the benefit of future tribal members. During t.hxs perx‘od, the Agency continued
to work separately with you and Mr. Dixie by providing technical assistance for the purpose of

organizing.
On March 7, 2000, by letter to you, the Agency stated that it would not interfere in the internal

matters of the Tribe unless the dispute regarding the composition of the gove:ming‘ body of the
Tribe continues without resolution; and the government-to-government relationship between the .

Tribe and the United States may be compromised and in such situations, the Agency will advise

{he Tribe to resolve the dispute internally within a reasonable period of time.
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On March 26, 2004, by letter to you, the Agency addressed its concemns regarding the —
constitution you had submitted to the Agency in which you attem;:ted to demonstrate that the_
Tribe is organized. The Agency advised you, that you were considered as a person of'author;?y
within an unorganized tribe, for the purpose of receiving P.L. 93-638 contract/grants and services
from the United States Government. The Agency addressed the faqt.that the BIA alsohas a
responsibility to determine that the organizational efforts reflect the involvement of the whole
tribal community and that the Constitution provided did not demonstrate m_vqlverggnt ofa
greater tribal community. In fact, a Constitution, ratified March 8, 2000, which you submitted,
under Article III, Membership, identified the base roll, consisting of .on'ly five living members:
Silvia Burley, Yakima Dixie, Rashel Reznor, Anjelica Paulk, al}d Tn.stlan Wallac_e. Ina =
document dated January 9, 2006, you submitted a revised Official Tribal Roll w}ugh excllluded

. Yakima Dixie, indicating that he was disenrolled.

Since the purported resignation of Yakima Dixie and his disen;o'll'm?nt, for the purpose of |
organizing the Tribe, you and Yakima Dixie separately began initiating a num!:aer 'of actions stich
as; recognizing each of yourselves as Chairperson, proposing to adqpt a Copstl'guhon and .
ordinances, and creating lists of potential members. The documents for which you bo.th pr0v1c.led
to the Agency were returned by the Agency without action or passed back for further information
in order to process requests for which you requested. -

The Agency has been meeting with the both of you and with your repr.es.entat'ivas to discuss and
offer assistance in your organizational efforts of the Tr1‘EJe.. I:Iowevca'r, it is evident thett th:a,
ongoing leadership dispute between you and Yakima Dixie is at an impasse and the likelihood of
this changing soon seems to be remote. The Age:_lcy cx:lrrently recognizes you as the auﬂ"lorlze'd
representative of the California Valley Miwok Tribe with .whom govel:flment.-releﬁed b.usmes.s is
conducted; however, the Agency does not yet view the Tribe to be an orgamzed. Indian Tribe.
This is due to the fact that both of you have failed to identify the whole community who are.
entitled to participate in the Tribe’s efforts to organize, w_hlch t}}e_Agency has been mentioning
in prior.correspondences and meetings with you and Yakima Dixie. -

CONCLUSION:

Please be advised that Federal Law requires that we know with whom we are dealing with when
we contract on a government-to-government basis with tribes pursuz}nt tp, for example,‘ the 1974
Indian Financing Act, 25 U.8.C. 1451; the 1975 Indian Self-Determination and Education
Assistance Act, Public Law 93-638; the 1978 Indian Child Welfare Act., 25 U.5.C. 1901, and;
other federal statutes intended to benefit Indian tribal governments. In mstances‘ where thereis a
dispute as to the identity of the rightful tribal leaders gmpowered.to conduct busme.ss on behalf
of the tribe and it is apparent that no tribal resolution is forthcoming, we are autl‘lonz'ed to .
determine whether or not to continue our government-to-government relationship with the tribe.

Congiess has delegated to the Secretary of the Interior broad authori?y qver-“pubiic.b}léiness .
relating to ... Indians.” 43 U.S.C. § 1457.! At the core of this authority is a responsibility to-
ensure that Secretary deals only with a tribal government that actually repre._sents the members of

' In turn, the Secretary has delegated this responsibility to the BIA and the Principal Deputy Assistant Secretary -
Indian Affairs. _
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atribe. As early as 1942, when the government still held lands in trust for many tribes, the
.. Supreme Court stated that the Department had a duty to conduct business only with lawfully-
constituted governing bodies who represent the tribal membership. '
" It is the Agency’s position that both factions are at an impasse and cannot come to an agreement -
for the organization of the Tribe. We believe it is not the goal of the Agency to determine

- membership of the Tribe or the intent of the Agency to determine who the members of the Tribe
will be. ‘The purpose of the November 6, 2006, letter was to bring together the “putative group”
who believe that they have the right to participate in the organization of the Tribe, contrary to
. your assertions, We belicve that the main purpose was to assist the Tribe in identifying the
whole community, the “putative”-group, who would be entitled to participate in the Tribe’s
efforts to organize a government that will represent the Tribe as a whole. A determination of
. who is a tribal member must, however, preclude any determination of who is a tribal leader. Itis
our belief that until the Tribe has identified the “putative” group, the Tribe will not have a solid
foundation upon which to build a stable government. -

In all faimess to the current tribal membership and the “putative” group, and for the reasons
stated above, I agree with the Superintendent’s proposed actions as stated in his November 6th
letter to assist the Tribal in its efforts to organize. Therefore, to further assist.the Tribe regarding

this matter, I am, by.copy of this letter, remanding this matter back to the Superintendent, Central
California Agency to implement the actions mentioned in his November 6™ letter, and as soon as

_possible publish a Notice in the newspapers, within the Miwok region, of the Agency’s plan to
assist in identifying the “putative” group of the Tribe. Furthermore, the Superintendent will
provide personal oversight to assure that the proposed actions outlined in his November 6" letter
are fully implemented and completed. :

This-decision may be appealed to the Interior Board of Indian Appeal, 801 North Quincy Street,
Arlington, Virginia 22203, in accordance with regulations in 43 CFR § 4.310 - 4.340. Your
Notice of appeal to the Board must be signed by you or your attorney and must be mailed within
30 days of the date you receive this decision. It should clearly identify the decision being
appealed. If possible, attach a copy of the decision. You must send copies of your Notice of
Appeal to (1) The Assistant Secretary - Indian Affairs, 4140 MIB, U.S. Depariment of the
Interior, 1849 C Street, N. W. Washington, D.C. 20240, (2) each interested party known to you,
and (3) this office. Your Notice of Appeal sent to the Board of Indian Appeals must certify that
you have sent copies to these parties. If you file a Notice of Appeal, the Board of Indian Appeals
will notify you of further appeal procedures. If no appeal is timely filed, this decision will
‘become final for the Department of the Interior at the expiration of the appeal period. No

extension of time may be granted for filing a Notice of Appeal.

Sincerely,

' Regi;nal Director ‘

cc: See List of Interested Paities
TOMdj/03/21/2007/1236-P5Burley
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Sarving Amador County Slnce 1855

Home : Legals : All Legal Announcements : View Item
THE BUREAU OF INDIAN AFFAIRS

Description

PUBLIC NOTICE The Bureau of Indian Affairs, Central California Agency (Agency) plans to
assist the Califomia Valley Miwok Tribe, aka, Sheep Ranch Rancheria (Tribs) in its efforts to
organize a formal governmental structure that is acceptable to all members. The first step in
the organizational process Is to identify putative members of the Tribe who may be eligible to
participate in all phases of the organizational process of the Triba, Therefore, if you believe you
are a lineal descendant of a person(s) listed below, you will need to complete Form
OMB#1076-0153, Bureau of Indian Affairs, Request for Certificate of Degree of Indian or
Alaska Native Blood, and provide a certified copy of a birth certificate, death certificate, or
other official documentation as required to establish your relationship to a person(s) listed
below or other documents accepiable to the Secretary of the Interior (Secretary), and submit
them to the Bureau of Indian Affairs, Centraj California Agency, 650 Capitol Mall, 8-500,
Sacramento, California 95814, postmarked on or before May 25, 2007, You may contact Carol
Rogers-Davis, Acting Tribal Operations Officer, at (916) 930-3764, or Tia Sam, Tribal
Operations Specialist, at (916) 930-3765, Bureau of Indian Affairs, Central California Agency,
for the necessary information and to obtain the forms that wilf assist the Bureau Team in
determining your eligibility, 1. August 13, 1915 - Census of Indians at or near Sheepranch,
Calaveras County, California, which listed the following: 1. Peter Hodge 2. Annie Hodge 3.
Malinda Hodge {Daughter of Peter and Annie Hodge) 4. Lena Hodge (Daughter of Peter and
Annie Hodge) 5. Tom Hodge (Son of Peter and Annie Hodge) 6. Andy Hodge ( Son of Petar
and Annie Hodge) 7. Jeff Davis 8. Betsey Davis 9. Mrs. Limpey 10. John Tecumchey 11, Pinkey
Tecumchey 12. Mamy Duncan (Granddaughter of Jeff Davis) 2. June 6, 1935, Approved List of
Voters for Indian Reorganization Act of Sheep Ranch Rancherla, Calaveras County, California,
which listed the following: 1. Jeff Davis 3, August 11, 1964, Approved Plan for Distribution of
the Assets of the Sheep Ranch Rancheria, in accordance with provisions of Public Law 85-671,
approved August 18, 1958, and amended by Public Law 88-419, which listed the following: 1.
Mahe! Hodge Dixle All individuals who have been determined to be eligible to participate in the
organization of the Tribe will be notified by letter from the Agency. All individuals not
determined eligible will be noticed of their right to appeal to the BIA, Pacific Regional Director
within 30 days of receipt of decision. Upon rendering final decisions regarding appeals filed,
the Agency will notify all individuals determined to be eligible of the organizational meeting
which will Include an agenda of the next actions to be taken by the group. 4/11, 4/18/07
CNS-1116998# AMADOR LEDGER DISPATCH April 11, 18 2007-5473

Details
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CALIFORNIA VALLEY MIWOK TRIBE

10601 Escondido P1, Stockton CA 95212 Bus: (209} 931-4567 Fax: (209) 931-4333
9450 Pennsylvania Ave., Suite 4, Upper Marlboro MD 20772 Bus: (703) 779-8783 Fax: (202) 905-0057
kttp://www.crtliforn."rzvallevmiwoktribe-nsn.gov

Transmitted By Certified Mail -
Return Receipt Requested

April 16, 2007

Interior Board of Indian Appeals
801 North Quincy Street

Suite 300

Arlington, VA 22203

Re: Notice of Appeal
Dear Sirs:
This letter constitutes a Notice of Appeal by the California Valley Miwok Tribe (Tribe)

to a decision made by the Regional Director of the Bureau of Indian Affairs (BIA),
Pacific Regional Office in a letter dated April 2, 2007. (See Attachment) TIn that

and restored; that the California Valley Miwok Tribe was an unorganized Tribe; that the -

BIA had the authority to determine tribal membership; that the BIA has the authority to
determine tribal government; that the BIA can determine a “putative” class of tribal
membership even though that term has no meaning in Federal Indian Law; and that the
BIA can hold a general counci] meeting for the Tribe outside the specific permission or
authority of the Tribe’s governing body.

Assistant Secretary — Indian Affairs, the Regional Director of the Pacific Regional office
and to the Central California Agency Offices at the below listed addresses.

CVMT-2011-001502




1
L
Case—=

“+1+-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 204 of 281

If you have any questions or require any additional information, please do not hesitate to

contact me.

Sincerely,

s

et
/
et -
//%%I / 4

# PhillipE. Thompson,
. General Counsel
California Valley Miwok Tribe

Copies Transmitted By Certified Mail Return Receipt to:

Assistant Secretary —Indian Affairs

U.S. Department of the Interior
MIB 4140
1849 C Street, N.'W,

. Washington, D.C. 20240

Clay Gregory
Regional Director
Pacific Regional Office
2800 Cottage Way
Sacramento, CA 95825

Mr. Troy Burdick
Superintendent

Centra] California Agency
650 Capital Mall

Suite 8-500
Sacramento, CA 95814

Cc:  Chairperson Burley
Tribal Council

CVMT-2011-001503




€

#05100-1L0Z-LNAD

T_::“::_:m:_:::_q______mn—__:;:—_m_1:_;_:__:
G-t -COTET - LTRSS QLTEASIFTES 108
THLE - QEEES U HOMOY NLH

O HONGY oJHIHE BLETT
BIXIO

SEIMgJ
0 Ad 3804

MEAN JO MITHIAE AJTLON

LD FBESE

Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 205 of 281

T IZM LGS

oL EREtEeg

ouey desus
Ly x0gd 'O'd

peoy youey deays g L1}

i -

o R

a1 BLIeA

#000Z '2°Q ‘UCIBUIUSBAA

‘Buipiing yinosg 006 dXINS

) any elueadsuuad L0g
ey s9)212088Y Uosdwoy ..

o+




Case 1:11-cv-00160-RWR Document 68-4  Filed 06/01/12 Page 206 of 281

GOSLO0-L1L02-LINAD

no-

:m—m:“h:mﬁ.wm_:m:___zm;:::J:mw:.h:m:z:m_:m*: w.l

y0.L16 VO ‘Aseleg
Z00# oAy Jonneus ovle
auoland ppeun

T pid £00T AV ST

¢l FOT BAESITTa

rspeia

"o

P

#000¢ '9°Q ‘uoibuiysem
Buipying Yyinos 006 @)ng
oAy elueAlAsuUad 109
sojeoossy wosdwioy ]




9051001 L02-LWAD

S | hd i1 { e o i 0 1 T A O -4 3 %o < S -

28956 VO 18D
1@ Buiumog 1.2
12RGB)YAA BUEA

1 T Nd L0007 AW BT

T0T YA s3ITINA

Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 207 of 281

#000Z 2'd uolBujlsen
Buip|ing YINOG 006 9ING
BAY B|UBAMSUUSS LD
sajeln0ssy yosdyjoyl

»

106} L0-62-AW

Weisald GA-HONd

198~

YoB/e00°d

8ve-4




Case 1:11-cv-00160-RWR Document 68-4 Filclad 06/01/12 Page 208 of 281
WAY-20-07  15:07 FROM~HD Pregran T-B67  P.002/004  F-B46

Declaration of
. Velma WhiteBear

Under penalty of perjury, I hereby declare the following,

I am an Interest Party of Record in all matters before the Interior Board of Indiaﬁ Appeals

(Board) that concem the Calx“ifonﬁa Valley Miwok Tribe, Califomia (formerly the Sheep Ranch
. Rancheria of Me-Wuk Indians of Califomia).

On: ‘251 2007 T1eceived a letter from Thompson Associates which included a
copy of a cover letter from C:

alifornia Valley Miwok Tribe to the Board that was dated April 16,
2007, a copy of which I havelincluded herein as an exhibit. That cover letter makes r=fercnce £

AiRAaCS ISEeICiie 1o
a Notice of Appeal that was filed on April 2, 2007 and to "Sec Attachment®.

The above cited "Attachment] was not incladed ia the letter to me,

Velma WhiteBear, Executive Direcior

FrdiNamm e Bt WMl T, Mo
-~ ::.!.:,‘.G.:::‘.:z.:: =’.'.:5.i$_‘7 Miwok Ts :-If.rﬁ, Califormia

Sheep Ransh Rancheria of Me-Wuk Indians of California

|
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OFFICE OF HEARINGS AND APPEALS
INTERIOR BOARD OF INDIAN APPEALS
801 NORTH QUINCY STREET
SUITE 306
ARLINGTON, VA 22203

CALIFORNIA VALLEY MIWOK TRIBE, : Dre-Docketing Notice and-Ordes. - ___.
Appellant, : Concerning Service - .

V.

Docket No. IBIA

PACIFIC REGIONAL DIRECTOR,
BUREAU OF INDIAN AFFAIRS, :
Appellee. ¢ May 1, 2007

On April 20, 2007, the Board of Indian Appeals (Board) reccived a notice of appeal
from the California Valley Miwok Tribe (Tribe), through Phillip E. Thompson, Esq. 1/
The appeal seeks review of an April 2, 2007 decision of the Pacific Regional Director,
Bureau of Indian Affairs {Regional Director; BIA). The Regional Director rejected Sylvia
Burley’s appeal from a November 6, 2006 decision of the Central California Agency
Superintendent, BIA, to assist the Tribe in its efforts to organize, and remanded the marter
back to the Superintendent to atlow him to continuc with his plans 1o assist the Tribe with

its organizational efforts.

Procedural regulations governing administrative appeals to the Board are found in
43 Code of Federal Regulations {C.F.R.) Part 4. A copy of these regulations is enclosed for

non-Federal partes.

1/ The appeal is styled as being on behalf of the Tribe, and Mr. Thompson idencifies
himself as General Counsel for the Tribe. The appeal challenges a decision by the Regional
Dirccror which, among other things, indicates that BIA does not recagnize the Tribe as
having an organized government. Although the Board captions this case according 1o the
manner in which the appeal is styled, the caption shall not be construed as a detérmination
by the Board regarding the authoricy of cither Mr. Thomson or Ms. Burley to bring an
appeal on bcimlf of the Tribe.

Aﬁoth(.r case related o the Tribe’s internal d'spatc is before the Board, Chadd Everone
and Velma Whitehear v, Pacific Regional Director, Docker No. IBIA 06-70-A. In that
case, the appellants contend thar Ms. Burley should not be recogmized by BIA as an
authoriry for or as representing the Tribe. Ms. Burley has moved to dismiss that appeal on

jurisdicuonal grounds.

CVMT-2011-001508
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Asa prcliminary matzer, the Board notes thart the Tribe filed its notice of appeal —
withour certifying or otherwise indicating that it had served copics on Chadd Everone,
Velma White Bear, and Yakima Dixic, who are appellants or who have been identified as
interested parties in the Everone appeal. Section 4.333 of 43 C.F.R. requires thar an notice
of appeal be served on all known interested parties, which includes individuals who are
known to be claiming interested parry status. Therefore, the Board will require the
Tribe to complete this service requirement.

On or before May 18, 2007, the Tribe shall send a copy of her notice of appeal to
Chadd Everone, Velma White Rear, and Yakima Dixie, as shown on the amached
distribution list, and by thar dare shalf file a starement with the Board that it has done so. If
the Tribe fails ro comply with this order, this appeal may be dismissed withour further

Notice.

The Regional Dircector is requested 1o rake the following steps in accordance with
the procedural regulations inn 43 C.E.R. § 4.335. Within 20 days after receipt of a copy of
the notice of appeal or after receipe of this norice from the Board:

1. Assemble and transmit the administragive record to the Board.
The administragive record shall include, but not be limired to,
a copy of the decision being appealed; all documents that were
before the deciding official when he or she issued the decision;
alt documents, petitions, or applications by which the appeal
was Initieted or which ser forth claims of interested parties; and
copies of any transcripts of restimony taken;

2. Prepare a table of contents to serve as an index o the record;
and
3. Include as part of the record a written confizmation that it

contains all information and documents utilized by the deciding
official in rendering the decision appealed.

1f the Regional Direcror is unable to wansmit the record within 20 days, he should
inform the Board and the partics when the record will be senr.

In accordance with 43 C.E.R. § 4.336, this case will be assigned a docker number 20
days aficr the dage of receipt noted above uniess the Board has been properly notified before
chat date that the Assistant Sceretary - Indian Affairs has assumed jurisdiction over che

appeal. Upon receipr of the record, a Notice of Docketing, setring forth the briefing

2
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scheduie or other procedures, will be sent to all interested partics as shown by the —=
administrative record. If the Assistant Secretary - Indian Affairs properly notifies the Board
of an assumption of jurisdiction under 25 C.E.R. § 2.20(c) and 43 C.F.R. § 4.332(b), the
parties will be so informed, and the administrative record will be transmirted to him.

. s
Steven K. Linscheid
Chief Administrative Judge

Enclosure (for non-Federal parties)
Distribution: See artached list.
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United States Department of the Interior 7%
QFFICE OF HEARINGS AND APPEALS (:\\ R

INTERTO BOARD OF INDIAN APPEALS
801 NORTH QUINCY STREET
SUTTE 300
ARLINGTON, VA 22203

CALIFORNIA VALLEY MIWOK

Order Denying Request for Dismissal, éz
TRIBE,

i
Norice of Dockering, and Order t//
Sctring Briefing Schedule \N, bag B 15

SRRV /D

Appellane,

V.
Docker No. IBIA 07-100-A"
PACIFIC REGIONAL DIRECTOR,
BUREAU OF INDIAN AFFAIRS,
Appellee.

L e o

June 13, 2007
On April 20, 2007, the Board of Indian Appeals (Board) recerved a notice of-appeal - - -

from the California Valley Miwok Tribe (Tribe or Appellant), through Phillip E.

Thompson, Esq. The appeal sceks review of an April 2, 2007, decision of the Pacific

Regional Director, Burcau of Indian Affairs (Regional Direcror; BIA). The Regional

Director rejecred Sylvia Burley’s appeal from a November 6, 2006, decision of the Central

California Agency Superintendent (Superintendent), BIA, to assist the Tribe in its efforts to

organize, and remanded the marter back to the Superintendent to allow him to continue

with his plans to assist the Tribe with its organizational efforts. The Board issued a Pre-

Dockering Norice and Order Concerning Service on May 1, 2007.

In this order, the Board (1) declines to dismiss chis appeal based on Appeilant’s
failure to comply with the Board’s May 1 order, and (2) gives notice of docketing of this

appeal and schedules briefing, wich special briefing instructions.

Compliance with the Board’s Mav 1. 2007, Order

In 1ts May 1 order, the Board ordered Appellant, on or before May 18, 2007, o
serve irs notice of appeal on Chadd Everone, Velma WhireBear, and Yakima Dixie “and by
that date [to] file a starement with the Board that it has done s0.” Order at 2 (emphasis in
original).

The Board has never received a stacement from Appellanr certifying thart it complied
with the service requirements of the Board’s May 1 order, and therefore the Board finds that
Appcellant failed o comply with that poruon of the Board’s order. On June 4, 2007, the
Board received from Chadd Everone a request that the appeal be dismissed on the grounds
that Appellant’s service to Everone, WhiteBear, -
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therefore failed to comply with the Board’s order — because it failed to include a copy of
the artachment referenced in the notice of appeal. Included with Everone’s request were

copies of the notice of appeal served on Everone, WhiteBear, and Dixie, and declarations
from those individuals that they did not receive the attachment.

Appellant’s failure to comply with the Board’s order is troubling, given the clear
instructions from the Board. However, the evidence submitted by Everone indicates that
Appellant did comply, except for the attachment, with the portion of the Board’s May 1
requiring service the notice of appeal on Everone, WhiteBear, and Dixie. Although
Appellant should have included the attachment, the referenced attachment was to a copy of
the Regional Direcror’s April 2, 2007, lerter. The Regional Director had provided Everone,
WhiteBear, and Dixie with a copy of thar letter when it was issued, and therefore they were
not prejudiced by Appellant’s failure to send them another copy. Appellant also failed to
comply with the portion of the Board’s order requiring that certification of completion of
service be filed with the Board, thus risking summary dismissal of this appeal. However,
because it is now clear that Appellant did serve the notice of appeal on Everone, WhiteBear,
and Dixe, the Board finds that Appellant’s faiture to comply with this portion of the
Board’s order does not warrant dismissal of this appeal.’

Notice of Dockering and Order Setting Briefing Schedule
with Special Briefing Instructions

The Board received the administrative record in this case on May 30, 2007,
including a including a table of contents for the record. A copy of the table of contents is
enclosed for the benefit of the partics. The administrative record in this case is available for
nspection at the Board’s office and also in the office of the Regional Director. The Board is
not able to handle large-volume copying requests. Therefore, if a party desires to obtain
copies of documents in the administrarive record, and the volume of the documents soughe
exceeds 100 pages, the Board requests that the party make arrangements with the Regional
Director to obrain the desired copies.

Pursuant ro 43 C.E.R. § 4.336, on May 10, 2007, the appeal was assigned the above -
case name and docket number, which should be cited in all firrure correspondence or
inquiries regarding the matter,

Regulations governing appeals to the Board are found in 43 C.F.R. Part 4. A copy
of these regulations was mailed ro non-Federal parties with the Board’s May 1, 2007,
pre-docketing norice.

! In effect, Everone’s filing saved Appellant’s appeal from summary dismissal.

2
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Copies of all pleadings filed with the Board must be served on all interested parties.
43 C.F.R. §§ 4.310(b), 4.333(a). If U.S. mail is used for service and filing, it does not
need to be by certified mail; partics may use regular first-class mail, unless they wish to
obrain a receipe for their own records. If counsel is appearing for an interested party,
counsel should enter an appearance, after which service should be made on counsel. A
certificate or affidavit evidencing service shall be filed concurrently with the document
furnished to the Board.

The parties are advised that the Board will not accepe any filing by facsimile
transmission (fax) unless the Board has first granted permission for the filing of that
particular document by fax. The Board may grant permission to file by fax in extraordinary
circumstances. Because documents filed with the Board are filed as of the date of mailing,
extraordinary circumstances do not include the fact that a filing is due rthac day. Any

document filed by fax without permission will not be accepted.

Briefing Schedule

In accordance with 43 C.E.R. § 4.311(¢), Appellant’s opening brief is due on or
before Tuly 27, 2007. Appellant is advised that it bears the burden of demonstrating

jurisdiction for this appeal and for proving error in the decision being appealed.

Opposing parties or their counsel may file an answer(s) within 30 days from receipt
of Appellant’s opening brief or statement. Appellant shall have 15 days from receipt of any
answer brief(s) in which to file a reply brief, '

Special Briefing Instructions

This appeal apparently involves a dispute within the Tribe, and raises several
jurisdictional issues that will likely need to be addressed.

First, the appeal was filed in the name of the California Valley Miwok Tribe as the
appellant, through counsel. Silvia Burley, to whom the Regional Director’s decision letrer
was addressed, did not appeal either individually or in an official capacity as an officer of the
Tribe, bur either she or someone else apparently instructed counsel to file this appeal'in the
name of the Tribe irself. While Burley may well have had standing to file an appeal in an
official capacity based on a claim of the starus as an officer or representative, it is unclear
what legal or facrual basis exists for this appeal to be brought in the name of the Tribe itself.
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Therefore, the Board orders that during briefing, the parties address whether there is
a factual or legal basis for the Board to consider this appeal in the name of the Tribe as Appellant.

Second, it is not clear whether or how the Regional Direcror’s decision caused injury
to the Tribe, thus raising a question of sranding, Alchough the Board, as an Executive
Branch forum, is not limited by the same constirurional and prudential constraints that
apply to the exercise of judicial authority, the Board has a well-established practice of
adhering to those jurisdictional constraints as a matter of prudence in the interest of
administrative economy. See Pucblo of Tesuque v. Acting Southwest Regional Divector,

40 IBIA 273, 274 (2005). These constraints include the requirement that an appellant
demonstrate that it has standing. Arizona State Land Dep’t v. Western Regional Director,

43 IBIA 158, 163 (2006). The Board follows the three elements of standing described in
Lufan v. Defenders of Wildlifz, 504 U.S. 555, 560-61 (1992): an appellant must show that
(1) it has suffered an acruat or imminent, concrete and particularized injury to or invasion of
1 legally-protected interest; (2) the injury is fairly traceable to the challenged action; and

(3) the injury will likely be redressed by a favorable decision.

The Regional Director remanded the matter to the Superintendent to “allow the
Agency to continue with its plans to assist the Tribe with its organizational efforts.”
Decision at 1. It is not clear, however, whether or how this decision caused the Tribe
“actual or imminent, concrete and particularized injury to or invasion of a legally-protected
interest.” See Lujan, 504 U.S. at 560-61. ‘

Therefore, the Board orders that during briefing, the partics address whether the
Tribe has standing to bring this appeal.

Third, given the procedural character of the Regional Director’s decision, it is not
clear whether this appeal is ripe for Board review. Cf UerT Redevelspment LLC v. Acting
Northwest Regional Dirvector, 44 IBIA 240 (2007) (dismissing appeal for lack of ripeness);
Wind River Resources Corp. v. Western Regional Drrector, 43 IBIA 1, 3 (2006) (describing
the considerations for determining ripeness). Thus, even if the Tribe can demonstrate
standing, it may be appropriate for the Board to consider whether the appeal is ripe.

Therefore, the Board orders that during briefing, the parties address whether this
matter is ripe for Board review.

Briefing for the above issues will not be bifurcated from briefing on the merits, and

therefore the above issues shall be addressed in the parties’ briefs in addition to any
arguments they may wish to make on the merits of the appeal,
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The Board’s Internet website, containing a searchable database of its decisions, is
currently off-line, due to a court order. However, its decisions can be searched on the free,
private website www.ibiadecisions.com and on the for-fee websites of WestLaw and Lexis-
Nexis. Although there is some delay in providing Board decisions to the operators of these
sites, they are relatively current.

Alternative Dispute Resolution

The Board understands that this appeal may involve disputed issues that are not
subject to easy resolution. However, in keeping with long-standing policy, the Board
strongly encourages the real parties in interest to consider whether volunrary resolution of
this dispute may be possible. Such efforts toward resolution might take the form of
traditional settlement discussions, or might involve the use of some form of alternative
dispute resolution (ADR), such as mediation.

If the parties wish to discuss the possibility of settling this dispute or engaging in
ADR, they should so inform the Board. Upon receiving such notification, the Board may
stay further proceedings before it while the parties are exploring other possibilities.

If the parties would like to use mediation or another form of ADR, but have
questions about the process, would like assistance in locating a neutral, or have other
concerns, they may contact either the Board, which will refer them to the Department’s
Office of Collaborative Action and Dispute Resolution (CADR), or they may contact
CADR directly. CADR does not normally provide neutrals, but can answer questions
about ADR processes and assist parties in locating 2 mutually acceptable neutral.

The parties are also advised that the Board reviews all appeals, usually on several
occasions, to determine whether it believes that the parties might benefit from the use of
ADR. If it believes that the parties might benefit from the use of ADR, the Board may
order them to participate in an assessment conference to determine whether ADR is likely
to be successful. The Board will not, however, order the parties to mediation or any other
form of ADR over their objections.

Iy /-"

l w ’ * 7~
.,/&//;;NM/WJ
Steven K. finschcid
Chief Administrative Judge

Enclosure

Distribution: See artached list.

CVMT-2011-001518



Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 218 of 281

DOCUMENT NO. 68



Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 219 of 281

United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Central California Agency
A30 Capitol Mall, Suite $-300 INREFLY
Sacramento, CA 935814

CERTIFIED MAIL NO. 7003 1630 0005 3923 7721
RETURN RECEIPT REQUESTED '

JUN 1 9 2007

Mr. Yakima Dixie .
Attention: Mr. Chad Everone
Post Office Box 41

Sheep Ranch, Califomnia 95250

Dear Mr. Dixie:

The purpose of this correspondence is to provide a response to your correspondence of June
5, 2007, requesting the Bureau of Indian Affairs (BIA or Agency) to make an immediate
determination to suspend or withdraw its recognition of Silvia Burley as spokesperson and
an “authorized representative of the California Valley Miwok Tribe (Tribe) with whom
govemment-related business is conducted.” This request is being made as a result of the
June 4, 2007, letter from the State of California Gambling Control Commission, in which

. the Commission intends to resume the disbursement of Revenue Sharing Trust Funds to Ms,
Burley as the “authorized representative” of the Tribe at the Stockton address,

The BIA is unable to comply with this request to withdraw its recognition of Silvia Burley as
an authorized representative of the Tribe. Currently, the Agency recognizes Ms. Burley as a
“person of authority” in dealing with the Tribe's P. L. 93-638 contract only. Ms, Burley has
contracted the Aid to Tribal Government program on behalf of the Tribe to provide program
services to its membership. The BIA does not recognize the actions taken by Ms. Burley
under the 638 contract to organize the Tribe to be representative of the will of the larger
tribal community, referred to as the “putative group.” Therefore, the BIA does not
recognize a tribal governing body or governmental leader.

As you are aware, the Regional Director, Pacific Region, rendered a decision on April 2,
2007, on the appeal of Ms. Silvia Burley, filed pursuant to 25 C.F.R,, Part 2, from the
decision dated November 6, 2006, of the Superintendent, Central California Agency. In the
November 6, 2006 letter, the Agency committed to assist the Tribe with its efforts to
organize a formal governmental structure that is representative of all Indians who can
establish a legitimate basis for their interest in the Tribe. In rejecting Ms. Burley's challenge
of the November 6, 2006 letter, the Regional Director determined that “In all fairness to the
current tribal membership and the 'putative* group,” and for the reasons explained in his
decision, he remanded this matter to the Agency Superintendent. The Superintendent was
“to implement the actions mentioned in [the] November 6, 2006, letter, and as soon as
possible publish a notice in the newspapers, within the Miwok region, of the Agency's plan
to assist in identifying the 'putative’ group of the Tribe. Furthermore, the Superintendent
will provide personal oversight to assure that the proposed actions outlined in his November
A letter are fitllv imnlemented and cnmnleted ™
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The BIA is committed to assisting the Tribe in its efforts to establish a formal governmental
structure that represents all Indians who can establish a legitimate basis for their interest in
the Tribe. In accordance with the April 2 Regional Director's decision, the Agency is now in
the process of completing the proposed actions outlined in the November 6, 2007, letter.!
The Agency’s main purpose is to assist the Tribe in identifying the greater tribal community,
the “putative” group, that is entitled to participate in the Tribe's efforts to oIganize a
government that will represent the Tribe as a whole. The tribe must first determine its
membership and its govermmental organization before it can determine its leadership. In
tum, the Agency cannot recognize any leader until the Tribe has gone through the above

steps.

As directed, the Agency placed the notice during the second and third week of April 2007,
for publication in local newspapers within the Miwak region, establishing May 25, 2007, as
the deadline for individuals to respond to the notice, Approximately 485 individuals
responded to the notice and the Agency staff is currently processing these requests. The
Agency will notify all individuals who have been determined to be eligible to participate in
the organization of the Tribe by letter. The Agency will notify all individuals not determined
eligible of their right to appeal to the BIA, Pacific Regional Director, within 30 days of
receipt of decision. Upon rendering final decisions regarding appeals filed, the Agency will
notify all individuals determined to be eligible of the organizational reeting which will
include an agenda of the next actions to be taken by the group. The Agency anticipates this
process to be completed by the latter part of July or the first part of August of 2007.

Please contact Ms. Carol Rogers-Davis, Acting Tribal Operations Officer, at (916) 930-3764
should you require further assistance in this matter.

Sincerely,

ADS perintendent

t .
cc Cyrus J. Rickards, Chief Counsel, State Gambling Contro} Commission
See List of Interested Parties

' Ms. Burley has appealed the Regional Directar's decision to the Interior Board of Indian Appeals (TBIA).
This has the effect ofmspendingmesmuimendem'sdwisionpcndingm!uﬁon of ber appeal by the
IBIA. Rather than halt the reorganization process, the Agency is going ahead with its assistance but will
not recognize the results of the organization process unti} the IRIA has issued its decision
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EXHIBIT B

to

Affidavit of Robert J. Uram in Support of Plaintiffs'
Motion for Preliminary Injunction

Letter from Edith Blackwell, Associate Solicitor, Indian Affairs, to Peter Kaufman,
California Deputy Attorney General (Dec. 2, 2008) (the "Solicitor's Letter")
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Washington, D.C. 20240

1M REPLY REFER TO!

In reply, please address to:
Main Interior, Room 6513
Peter Kaufman, Esq.
Deputy Attorney General '
110 West A Steeet, Suite 1100 DEC 1 2 2008
San Diego, CA 92101

Dear Mr. Kaufinan:

This letter is in response to your telephone inguiry requesting information on the status of
the leadership for the California Valley Miwok Tribe (CVMT). CVMT presents the
Bureau of Indian Affairs (BIA) with a unique situation. The follawing summarizes the
history of the Tribe and the current leadership dispute.

*VMT began es a rancheria set up for 12 individual Indians in 1916, The government
set aside .92 acres of land on which those twelve individuals could live, In 1935, the sole
adult member of the rancheria voted not to reject the Indian Reorganization Act (iRA).
In 1966, the Federal government andertook to terminate the rancheria by, among other
things, distributing the assets of the yancheria to the rancheria’s residents. Ultimately, the
Federal government failed to take the steps necessary to complete tenminate of the
Federal relationship with the rancheria and the rancheria continued to exist. There was
one resident, Mabel Hodge Dixie. For reasons that are not relevant to your inquiry, the
government did not conivey the propexty 1o Ms. Dixie successfully and ultimately held it
in trust for her. When she died, her heirs inherited the 0.92 acre held in trust by the
goverpment, In 1998, Ms. Dixie’s son, Yakima Dixie, resided on the rancheria land and
wag its only known member. That same year, Silvia Burley, a distant relative of Mr.
Dixie, approached Mr. Dixie about adopting her, her two daughters, and her
granddaughter into the Tribe so that they would be eligible for Indian health 20d
education benefits. Mr. Dixie adopted Ms. Burley and her family.

M, Dixie and Ms. Burley becarne interested in organizing the tribe formally- that is
establishing a tribal government. In 1995, the two of them approached the BIA. for
assistance. At that time, Mr. Dixie acted s the Tribe’s leader and he held the title of
«Chairmasn.” On Aprl 20, 1999, Ms. Burley submitted a purported letter of resignation

from Mr. Dixie. The next day, Mr. Dixie asserted he never resigned his position and
refused to do so. He claims that Ms. Burley forged his name on the resignation letter.
After Mr. Dixie’s purported resignation, Ms. Buzley became leader of the Tribe, having
been elected by herself and one of her daughters. Ms. Burley claimed the title of

' While it is common for people to refer to the Indians of & reservation as voting to accept the IRA, the act
applled to a rescrvation unless a majority of the Indians voted against its application within a year, later
extended for another year. See25U.S.C. § 478,
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«Chairman.” The BIA accepted her in this position but noted the leadership dispute
between her and M. Dixie. On March 7, 2000, the BIA wrote in a letter to Ms. Burley
that it would not interfere in the dispute unless the dispute continued without resolution
and the government-to-government relationship between the United States and the Tribe
became threatened. If the govemment—to-govemment relationship were to become
threatened, the BIA advised, it would advise the Tribe to resolve the dispute within a
reasonable period of time.

Ms. Burley and her daughters responded by attempting to organize the Tribe. Initielly,

they sought to organize the government under the provisions of the Indian Reorganization
Act, but the BIA failed to call the requisite election on the proposed constitution.

In 2002, counsel purporting to represent the California Valley Miwolk Tribe and Ms.
Burley filed suit in the United States District Court for the Eastern District of California
claimed the United States had breached its trust responsibilities and violated the
California Rancheria by conveying the less than one acre of land to Ms. Dixie in 1967
when the tribe had potentially 250 members. The court dismissed the suit on grounds
that it was filed beyond the six-year statute of limitations. The Ninth Cireuit Court of
Appeals affimed in an uppublished opinion. See California Valley Miwok Tribe v.
United States, No, 04-16676, 2006 W1, 2373434 (9* Cir., Aug. 17, 2006))

Uliimately, in 2003, Ms. Burley mwed to erganize the Tribe under the Tribe’s inherent
sovereign authority without the supervision of the BIA, Ms. Burley submitted the Tribe’s
constitution to the BIA, for informational purposes. The BIA reviewed the constitution
and determined that it was not valid becaise Ms. Burley had failed in the process of
developing and adopting the constitution to include other Indians with legitimate ties to
the Tribe. On March 26, 2004, the BIA informed Ms. Burley that the Tribe remained
unorganized and had no government. Because the Tribe had no government, it could not
have a governmental leader. The BIA would not recognize Ms. Burley as Chairman, that
is, the governmental Jeader of the Tribe. Instead the BIA would deal with her as a
“spokesperson’ or “person of authority” for the Tribe for the purposes of awarding
Federal contracts.

Meanwhile, Mr. Dixie continued to assert that he was the heteditary leader of the Tribe
and that he had pever resigned his position. Ta March 2005, 2 representative of the
Asgistant Secretary — Indian Affairs decided Mr. Dixie's appeal of the BIA’s acceptance
of Ms. Burley as tribal Chairman. In the letter dismissing Mr. Dixie’s appeal, the Deputy
Assistant Secretary informed Mr. Dixie that Ms. Burley was not the governmental Jeader
of the Tribe. In fact, the letter explained, the Tribe could have no governmental leader
until it had & government developed through an organizational process that included the
broader tribal community of other Indians with legitimate ties to the Tribe.

Thus, the BLA. faced 2 stand-off between Ms. Burley, who jnsisted the Tribe bad
organized properly under her constitution, and Mr. Dixie, who claimed to be the
hereditary leader of the Tribe. Ms. Burley sued the BIA In Federal district court in the

District of Columbia, claiming that the BIA improperly denied her constitution’s validity.
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The district court granted the BIA's mation to dismiss for failure to state & claim. The
Court of Appeals affirmed. See California Valley Miwok Tribe v, United States, 424 F.
Supp. 24 197 (D.D.C. 2006), aff d 515 F.3d 1262 (D.C. Cir. 2008)

When the district court granted its motion to dismiss, the BIA worked with both Ms.
Burley and Mr. Dixie to assist the Tribe in organizing itself. Adter initial efforts by the
BIA. to find 2 mutually agreesble solution, Ms. Burley chose not to cooperate. The BIA
decided to initiate the organization process by identifying those persons who are lineal
descendents of the original twelve Indians for whom the governmuent established the
ranchetia, the single resident who voted in 1935 on the IRA, and the sole distributee,
Mabel Hodge Dixie. Ms. Burley appealed the BIA’s decision to the Interior Board of
Indian Appesals (IBIA), California Valley Miwok Tribe v. Pacific Regional Director,
Docket No.: IBIA 07-100-A. Under the Departments regulations, 2 decision of a
Regional Director that has been appealed to IBIA is not final and effective except under
certain circurnstances, not present here, which effectively stayed the BIA’s effort o assist
the Tribe in organizing itself. See 23 C.FR. §2.6(2).

When the BIA is faced with a situation such as this, when it cannot determine who the
legitimate leader of the Tribe is, the BIA must first defer to the Tribe to resolve the
dispute. See, e.g., Santa Clara Pueblo v. Martinez, 430 U.S. 49, 65 (1978); Fisher v.
District Court, 424 U.3. 382, 386-89 (1976); Smith v. Babbitt, 100 F.3d 556, 359 (8" Cir.
1996); Wheeler v. Department of the Interior, 811 F.2d 549 (10% Cir. 1987). The
difficulty with CVMT is that because it has no government, it has no poverpmental forum
for resolving the dispute. In similar situations, the BIA would turn to a tribe’s general
council, that is, the collective membership of the tribe. Johannes Wanatee v. Acring
Minneapolis Area Directo?, 11 IBIA 93 (1997). But because CYMT has not even taken
the initial step of determining its membership, a general council meating is not possible.

The only answer is for the BlA to wait for the Tribe to orgafize itself. The Tribe will be
able to do 5o once the IBIA decides Ms. Burley's appeal. The [BIA has a significant
workload but the briefing on Ms. Burley’s appeat was completed egsentially a year ago
and the D.C. Circuit Court opinion of earlier this year has been served as suppkemental
authority in the IBIA proceedings so we could expect a decision at any time. In the
meantime, neither the BIA nor any court has authority to resolve the leadership dispute
that is crippling the Tribe. See, Goodface v. Grassrope. 708 F.2d 335 (8™ Cir. 1983).

I hope that this letter provides all the information you need. Should you peed additional
information or have further questions, please contact Jane Sraith (202-208-5808), the
membet of my staff handling this matter.

Sincerely,

AL N

Rdith R. Blackwell
Associate Solicitor, Indian Affairs
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CALIFORNIA VALLEY MIWOK TRIBE, Plaintiff, v. DIRK KEMPTHORNE; GEORGE
SKIBINE, DALE RISLING; and TROY BURDICK, Defendants.

NO. CIV, 8-08-3164 FCD/EFB

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF CALIFORNIA,
SACRAMENTO DIVISION

2008 U.S. Dist. Ct. Motions 107917; 2009 U.S. Dist. Ct. Motions LEXIS 40996
February 6, 2009
Motion for Injunction

COUNSEL: [*1] LAWRENCE G. BROWN, Acting United States Attorney, SYLVIA
QUAST, Assistant United States Attorney, Sacramento, California, Attorneys for Defendants.

JUDGES: Hon. Frank C. Damrell, Jr.

TITLE: MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
PLAINTIFF'S MOTION FOR A PRELIMINARY INJUNCTION

TEXT: INTRODUCTION

Silvia Burley ("Burley"), purporting to be the leader of the California Valley Miwok Tribe
("Tribe"), brings this lawsuit against officials of the United States Department of the Interior
("DOI") and DOI's Bureau of Indian Affairs ("BIA"), challenging the BIA's December 14, 2007
decision to reject her application for funds for calendar year 2008 under the Indian Self-
Determination and Education Assistance Act ("ISDA"). She now seeks a preliminary injunction
"sequestering or ordering the release of the funds." Plaintiff's Memorandum of Law In Support
of Temporary Restraining Order and Preliminary Injunction ("Memo") at 13. However, she fails
to mention another recent federal court action in which she challenged (among other things)
DOI's rejection of her as leader of the Tribe and lost. California Valley Miwok Tribe v, United
States ("CVMT I"). 424 F. Supp. 2d 197 (D.D.C. 2006). [*2] aff'd, California Valley Miwok
Tribe v. United States ("CVMT 11"}, 515 F.3d 1262, 1263-64 (D.C. Cir. 2008). This Court
should likewise reject her attempt to equate herself with the Tribe and her challenge under the
ISDA, which only creates jurisdiction over challenges by tribes and tribal organizations, not
private individuals. Burley's challenge also fails because she opted to pursue administrative
remedies rather than a district court action and then failed to exhaust those remedies. Moreover,
BIA will likely prevail on the merits, since it can only enter into ISDA self-determination
contracts with tribal organizations. Finally, the balance of harms tips in DOI's favor - it is much
too late to seck preliminary relief for funding for last year's activities, and in any event, DOI has
an obligation "to promote a tribe's political integrity, which includes ensuring that the will of
tribal members is not thwarted by rogue leaders when it comes to decisions affecting federal
benefits.” CVMT I 515 F.3d at 1267.
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STATUTORY AND REGULATORY BACKGROUND
I. Tribal "Recognition” and Tribal "Organization"

If an American Indian group [*3] wishes to obtain the protection, services, and benefits that the
Federal government offers to Indian tribes in virtue of their status as tribes, it must be
"acknowledged" or "recognized" by the Department of the Interior. 25 C.F.R. §83.2; CVMT II
515 F.3d at 1263-64. Historically, the federal government recognized tribes through treaties,
statutes, and executive orders, id., but acknowledgment now generally occurs through a
standardized application process administered by BIA. 25 C.F.R. Part 83.

Although formal recognition by DOI may allow a tribe to claim certain federal benefits, other
benefits are available only to tribes "organized" under the Indian Reorganization Act ("IRA").
CVMTIL 515 F.3d at 1264. There are two ways for tribes to organize under the Indian
Reorganization Act ("IRA"). Section 476(a) sets out standards and procedures by which a
federally-recognized tribe that wishes to organize "may adopt an appropriate constitution and
bylaws" and secure the Secretary's approval of those documents. 25 U.S.C. §476(a). Section
476(h) recognizes that tribes may organize pursuant to their inherent [*4] sovereignty as well.
25 U.S.C. §476(h). The difference between the two provisions is that Section 476(a) acts as a
"safe harbor" in that if a tribe follows its procedures the Secretary will necessarily recognize the
constitution and resulting government. CVMT I, 515 F.3d at 1264. A tribe that organizes under
Section 476(h) does not have the benefit of a safe harbor and has no guarantee that the Secretary
will recognize its constitution and resulting government. A tribe that has not successfully
organized under either section is an unorganized tribe and its government is not "recognized."
The IRA does not require recognized tribes to organize, but organized tribes are vested with the
power "[t]o employ legal counsel; to prevent the sale, disposition, lease, or encumbrance of tribal
lands, interests in lands, or other tribal assets without the consent of the tribe; and to negotiate
with the Federal, State, and local governments." 25 U.S.C. §476(e).

I1. The Indian Self-Determination and Education Assistance Act ("ISDA™)

In 19735, Congress enacted the Indian Self-Determination and Education Assistance Act [*5)
("ISDA™), a statute that was designed to foster Indian self-government by permitting the transfer
of certain federal programs to Indian Tribes. See 25 U.S.C. §§ 450, 450a. "'Indian tribe’' means
any Indian tribe, band, nation, or other organized group or community . . . which is recognized as
eligible for the special programs and services provided by the United States to Indians because of
their status as Indians." 25 U.S.C. §450b(e). The ISDA directs the Secretary of DOIL, upon the
request of an Indian Tribe, to enter into "self-determination contract[s]" with "tribal
organization[s]." See 25 U.S5.C. §§ 450{f(a)(1), 450b(I). A "self-determination contract” is a
contract "entered into . . . between a tribal organization and the [Secretary of DOI] for the
planning, conduct and administration of programs or services which are otherwise provided to
Indian tribes and their members pursuant to Federal law." § 450b(j). "'[T]ribal organization'
means the recognized governing body of any Indian tribe; any legally established organization of
Indians which is controlled, [*6] sanctioned, or chartered by such governing body or which is
democratically elected by the adult members of the Indian community to be served by such an
organization and which includes the maximum participation of Indians in all phases of its
activities. . . ." §450b(1).
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Under the ISDA, if an Indian Tribe wishes to take over the planning, conduct, or administration
of programs or services which are otherwise provided by DOI, it may authorize a tribal
organization to "submit a proposal for a self-determination contract, or a proposal to amend or
renew a self-determination contract, to the Secretary for review." See 25 U.S8.C. §450f(a)(2). The
proposal must contain, inter alia, the amount of funding requested for the contract. See 25 C.F.R.
§900.8(h). The Secretary thereafter has 90 days either to (1) approve the proposal and proposed
funding levels and award the contract, or (2) issue a written notification declining all or part of
the proposal for one of five justifications found in §450f(a)(2). See 25 U.S.C. § 450f(a)(2); 25
C.F.R. § 900.16. If the Secretary does not [*7] take action on a contract proposal within 90 days,
the proposal is deemed approved. See 25 C.F.R. § 900.18.

Each ISDA contract has three components: the contract itself, modifications or amendments to
the contract, and, since 1995, annual funding agreements ("AFAs"). See 25 U.S.C. § 450/
(providing for a model contract); id. § 450I(c)(e)(2) (providing for written modifications to the
contract); id. §§ 450(c)(b)(4), (c)()(2) (providing for an AFA). The funding levels for an ISDA
contract are generally described in the AFA.

Although many self-determination contracts remain in effect for more than one year, Tribal
contractors must submit AFA proposals each year, which are then subject to individualized
negotiations with the Secretary. See id. § 4505-1(a)(3)(B); 25 C.F.R. § 900.12. If the parties are
unable to agree on the appropriate funding level, the Secretary can decline the proposal in part or
in full under the declination procedures described above. See 25 C.F.R. § 900.32.

The Secretary may decline, in part or in full, a contract proposal [*8] on one of five statutory
bases. See 25 U.S.C. § 4501(a)(2); see also 25 C.F.R. § 900.22 (reciting statutory bases). In
issuing a partial or full contract "declination," the Secretary must "state any objections in
writing[,]" "provide assistance to the tribal organization to overcome the stated objections," and
provide the organization with an administrative appeals process. See § 450f(b); 25 C.F.R. §
900.31. This administrative appeals process is set forth in 25 C.F.R. §§ 900.150-900.176.

"In licu of” pursuing an administrative appeal, an Indian Tribe or Tribal organization may also
initiate a federal court action under 25 U.S.C. § 450m-1(a). See 25 U.S.C. § 450f(b). Section
450m-1(a) gives federal courts the power to review a Secretary's declination decision for its
compliance with ISDA and, if the decision is in error, to enjoin the Secretary "to reverse the
declination finding . . . or to compel the Secretary to award and fund an approved self-
determination contract." 25 U.S.C. § 450m-1(a) [*9] . The conclusion of an action challenging a
declination 1s an order affirming the decision of the Secretary or an order compelling the
Secretary to enter into a contract.

STATEMENT OF FACTS

1. Tribal Leadership Disputes Within the California Valley Miwok Tribe

In 1916, the United States purchased a small parcel of land near Sheep Ranch, California, in
Calaveras County, for the benefit of approximately 13 Miwok living in the area. CVMT [, 424 F.
Supp. 2d 197 (D.D.C. 2006). The group dwindled to one, and in 1966, the Federal government
transferred the land, known as the "Sheep Ranch Rancheria," to Mabel Hodge Dixie, as the only
Indian still living on it. Id. at 198.
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In 1979, the Sheep Ranch Rancheria of Me-Wuk Indians of California was still a federally
recognized tribe. nl1 44 Fed. Reg. 7235, 7236 (Feb. 6, 1979); 60 Fed. Reg. 9250, 9253 (Feb. 16,
1995). Yakima Dixie ("Dixie"), a son of Mabel Hodge Dixie, claimed to be the hereditary chief
of the Tribe, CVMT 1, 424 F. Supp. 2d at 198. In 1996, Silvia Burley approached Dixie and
requested tribal status for herself and her daughters Rashel [¥10] Reznor and Anjelica Paulk,
and her granddaughter, Tristan Wallace, id., and Dixie adopted them into the Tribe.

—————————————— Footnotes - - - ==~ = -~~~ - = = -
nl The Burley Government purported to re-name the Tribe the California Valley Miwok Tribe in
June 2001.

On September 24, 1998, BIA advised Dixie that he, his brother Melvin Dixie, Burley, and
Burley's daughters and granddaughter "possess[] the right to participate in the initial organization
of the Tribe" under the IRA. Id. This group established a tribal council with Dixie as chairman.
Id. Shortly thereafter, Dixie allegedly resigned that position, and on May 8, 1999, the group held
a "general election” at which Burley was elected Chairperson and Dixie was elected Vice
Chairperson. Id. BIA recognized Burley as tribal chairperson on June 25, 1999. Id.

In late 1999, a leadership dispute developed within the Tribe between Dixie and Burley, which
has spawned several lawsuits and administrative proceedings. Dixie complained about this
dispute to BIA as well as internally, id, at 199, [*11] and eventually filed an action in this Court,
Sheep Ranch Miwok v. Silvia Burley, No. 01-1389-LKK-DAD (E.D. Cal. 2002), in which he
challenged Burley's claim to be Chairperson. On January 24, 2002, this Court dismissed his case
because he failed to exhaust his administrative appeal of BIA's February 2000 decision rejecting
his request to reverse BIA's recognition of Burley and the award of the self-determination
contract to Burley's tribal government.

Later in 2002, Burley filed California Valley Miwok Tribe v. United States, No. 02-0912-FCD-
GGH (E.D. Cal. 2002), in which she alleged the United States violated the California Rancheria
Act and breached a fiduciary duty to the Tribe when it transferred title to the Rancheria to Mable
Hodge Dixie in 1967. The apparent goal of the lawsuit was to use the land taken into trust to
build and operate a casino. California Valley Miwok Tribe, No. 02-0912-FCD-GGH (E.D. Cal.
July 1, 2004) (Document 80 at p.6). Burley's complaint asserted that, as of April 2002, the Tribe
had a potential membership of 250 people. CVMT I, 515 F.2d at 1265. This court dismissed on
sovereign immunity and statute of limitations grounds, [*12] and was affirmed by the Ninth
Circuit in California Valley Miwok Tribe v. United States, 197 Fed. Appx. 678 {Sth Cir. 2006).

In 2003, Dixie filed an administrative appeal challenging BIA's June 1999 recognition of Burley
as tribal Chairperson and seeking to nullify his 1998 adoption of Burley, her daughters and
granddaughter into the Tribe. On February 11, 2005, the Principal Deputy, Acting Assistant
Secretary-Indian Affairs dismissed Dixie's appeal on procedural grounds. CVMT 1, 424 F. Supp.
2d at 200. Among other things, he found that Dixie's challenge to BIA's recognition of Burley as
tribal Chairperson was rendered moot by a BIA decision of March 26, 2004, rejecting the Tribe's
proposed constitution. The decision explained that "BIA did not recognize Silvia Burley as
Tribal Chairperson, but as a 'person of authority' within California Valley Miwok Tribe," and
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"that BIA would not recognize anyone as the Tribal Chairperson until the Tribe had organized as
described in the March 26, 2004 letter." CVMT I, 424 F. Supp. 2d at 200.

In March 2005, BIA convened a series of meetings in an attempt to resolve the leadership
dispute and other [*13] issues besetting the Tribe. CVMT I, at 200-01. This attempt failed, and
later that year, the Tribe purportedly "disenrolled" Dixie. Id.

II. DOT's Rejection of Burley's Attempts to Obtain Approval of a Constitution

Burley engaged in a series of attempts to obtain BIA approval of tribal constitutions developed
by her and her supporters (i.e., her daughters) during her ongoing leadership dispute with Dixie.
Her first attempt came in March 2000 when they adopted a constitution and requested that BIA
conduct a Secretarial election to ratify it under the IRA. CVMT II, 515 F.3d at 1265; CVMT 1,
424 F. Supp. 2d at 199; 25 U.S.C. § 476 (c), (d). The election did not happen and on June 7,
2001, she withdrew her request. CVMT II, 515 F.3d at 1265; CVMT I, 424 F. Supp. 2d at 199.

Her second attempt came a few months later in September 2001 when her group submitted an
amended version of the tribal constitution to BIA for approval. CVMT II, 515 F.3d at 1265;
CVMT], 424 F. Supp. 2d at 199, On October 31, 2001, BIA returned the amended

constitution [*14] without taking action on it, and advised that BIA would "continue to
recognize the Tribe as an unorganized Tribe and its elected officials as an interim Tribal Council
until the Tribe takes the necessary steps to complete the Secretarial election process,” CYMT |
424 F. Supp. 2d at 199-200 (emphasis deleted), and further offered agency staff to provide
technical assistance. Burdick Declaration Exhibit 5.

Her third and final attempt came in February 2004. CVMT 1L, 515 F.3d at 1265; CVMTI, 424 F.
Supp. 2d at 200. On March 26, 2004, BIA advised Burley that it still considered the Tribe to be
unorganized and that she would at least need to attempt to involve the entire tribe in the
organizational process before it could approve a constitution. CVMT II, 515 F.3d at 1265-66;
CVMT 1, 424 E. Supp. 2d at 200. Specifically, BIA explained that:

Where a tribe that has not previously organized seeks to do so, BIA also has a responsibility to
determine that the organizational efforts reflect the involvement of the whole tribal community.
We have not seen evidence that such general involvement was attempted [*15] or has occurred
with the purported organization of your tribe. For example, we have not been made aware of any
efforts to reach out to the Indian communities in and around the Sheep Ranch Rancheria, or to
persons who have maintained any cultural contact with Sheep Ranch. To our knowledge, the
only persons of Indian descent involved in the tribe's organization efforts were you and your two
daughters.

Burdick Declaration Exhibit 4. It further reiterated the Agency's continued willingness to
"facilitate the organization or reorganization of the tribal community™ through Public Law 93-
638 self-determination contracts and other forms of assistance. Burdick Declaration Exhibit 4.
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I1I. Burley's Unsuccessful Attempt in the D.C. Circuit to Establish Her Leadership of the
Tribe

Rather than file an administrative appeal of BIA's decisions, on April 12, 2005, Burley filed a
complaint in the federal district court in the District of Columbia, challenging BIA's rejection of
her government, its documents, and her claims to chair the Tribe. CVMT 1. 424 F. Supp. 2d at
201; Complaint in CVMT I PP 57-59 (alleging "actions of the Defendant in declining to
recognize [*16] Silvia Burley as tribal chairperson . . . not in accordance with law"). Among
other things, she sought a declaration that the tribe was organized for purposes of the IRA and
approval of a tribal constitution that conferred tribal membership exclusively upon her, her two
daughters, and their descendants. CVMT II, 515 F.3d at 1266; CVMT I, 424 F. Supp. 2d at 201,
203 n.7; Complaint in CVMT I (Appendix A attached hereto), at p.13 (requesting declaratory
relief that DOI February 11, 2005 leiter stating that BIA did not recognize Burley as Tribal
Chairperson was "invalid"), On March 31, 2006, the district court granted the government's
motion to dismiss for lack of jurisdiction and failure to state a claim. CVMT I, at 203 n.8. It
explained that Burley predicated her claims on the mistaken view that, under 25 U.S.C. § 476(h),
the Secretary was required to recognize the Burley government and its government documents
even though Burley was elected, and the governing documents were adopted, without the
participation of the majority of the Tribe's potential membership. CVMT I, at 201-203.

Burley appealed, and the court of [*17] appeals affirmed the district court on February 15, 2008.
CVMTIL 515 F. 3d 197. In so doing, the court explicitly rejected Burley's attempt to equate
herself with the Tribe, CVMT IL. 515 F.3d at 1263 n.1 & 1266 n.7, and noted that although the
Tribe "has a potential membership of 250, only Burley and her small group of supporters had a
hand in adopting her proposed constitution. This antimajoritarian gambit deserves no stamp of
approval from the Secretary." CVMT II, 515 F.3d at 1267.

IV. The ISDA Contract at Issue

Shortly after the BIA's initial recognition of Burley as tribal chairperson in 1999 and before the
tribal leadership squabbles began in earnest, BIA and the Tribe entered into an ISDA self-
determination contract (also known as a Public Law 93-638 coniract) pursuant to 25 U.S.C. §
450f. CVMT 1, 424 F. Supp. 2d at 198. Under this contract, BIA provided funding to support and
assist the Tribe in becoming organized through the development of a tribal constitution and
organized government. Burdick Declaration P 7, CVMT I, 424 F. Supp. 2d at 198. In

January [*18] 2004, the BIA determined that the self-determination contract was a "mature
contract” under the ISDA. n2 Complaint at P 13. The amount of this funding varied each year,
ranging from approximately § 166,000 to almost § 353,000. CVMT 1. 424 F. Supp. 2d at 203,
n.7; Burdick Declaration P 7. n3

—————————————— Footnotes - - - - - - ---------

n2 A "mature contract" is one that has been continously operated by a tribal organization for
three or more years, and for which there are no significant and material audit exceptions in the
annual financial audit of the tribal organization. 25 U.S.C. § 450b(h). Burley's assertion that a
mature contract may not be declined (Complaint P 21} is incorrect.

CVMT-2011-001581



Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 233 of 281

n3 At one point, the Tribe also received additional funding from the California Gambling
Control Commission, a state agency that makes payments to non-gaming tribes from the
California Revenue Sharing Trust Fund. These payments are made on a per-tribe basis, not on
the number of tribe members, and amounted to over $§ 1 million in 2005. CVMT I, at 203 n. 7.
———————————— End Footnotes- -~ -----------[*19]

In light of the February 11, 2005, decision by the Principal Deputy, Acting Assistant Secretary-
Indian Affairs, discussed supra at p.7, which in part stated that BIA did not recognize Burley as
tribal chairperson and that it "would not recognize anyone as the Tribal Chairperson until the
Tribe had organized," BIA suspended the contract on June 19, 2005, but subsequently reinstated
it. CVMT I, at 200.

On October 1, 2007, Burley submitted a proposal to renew the contract's annual funding
agreement for 2008. Memo at 7. On December 14, 2007, BIA informed Burley that it was
returning her application for funding under the ISDA (P.L. 93-638), citing the definition of
"tribal organization" under the Act, and explaining that DOI did not recognize the California
Valley Miwok Tribe as having a governing body, and that it would only consider applications
submitted by federally recognized tribes with a recognized governing body. Burdick Declaration
Exhibit 2. It further cited CVMT I in support of DOI's position. Id. BIA's [etter informed Burley
that she had thirty days from the date she received notice of BIA's decision to appeal, citing and
enclosing the administrative appeal [¥20] regulations in 25 C.F.R. Part 2, and informed her of
the procedures for filing an administrative appeal. Id.

Burley received the letter on December 17, 2007, and thirty-one days later, on January 17, 2008,
requested that the BIA commence an informal conference pursuant to 25 C.F.R. § 900.154.
Memo at 7-8. Because Burley submitted her request late, BIA did not comunence the informal
conference. Id.; Burdick Declaration Ex. 1. On March 28, 2008, Burley filed an administrative
appeal of the December 14 letter before the Interior Board of Indian Appeals, but the appeal was
deemed untimely. Id.; Memo at 8. Rather than challenge that final agency action, Burley filed
this lawsuit. Memo at &. n4

—————————————— Footnotes - -~ - -----------

n4 Burley sought to renew ISDA funding for the current fiscal year as well. The BIA rejected
this application on the same grounds that it rejected her fiscal year 2008 application. Burdick
Declaration P 6. Although she refers to the October 16, 2008 BIA letter rejecting her request,
Memo at 7 n. 1, she does not challenge that decision here.

------------ End Footnotes- - - - - -~ - = - - = - - - [¥21]

ARGUMENT
I. Preliminary Injunction Standard

Burley misstates the standard for a preliminary injunction. Memo at 2-3. In Winter v, Natural
Res. Def. Council, Inc., 129 S. Ct. 365, 376-77 (Nov. 12, 2008), the Supreme Court rejected the
"possibility of harm" standard as "too lenient." 129 S. Ct. at 376 . Reversing the Ninth Circuit,
the Court held that a plaintiff must always show, inter alia, that he is likely to suffer irreparable
harm in the absence of preliminary relief. 129 8. Ct. at 376. Moreover, the Court held in Munaf
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v. Geren, 128 S. Ct. 2207 (Mar. 25, 2008), the Court held that an injunction may not properly
issue based on "questions so serious, substantial, difficult and doubtful, as to make them fair
ground for [itigation and thus for more deliberative investigation." Id. at 2219 (internal quotation
omitted). Instead, "a party seeking a preliminary injunction must demonstrate, among other
things, 'a likelihood of success on the merits." 128 S. Ct. at 2219 (quoting Gonzales v. O Centro
Espirita Beneficente Uniao do Vegetal, 546 U.S,. 418, 428, 126 S. Ct. 1211 (2006)). [*22]

Even when a statute directs a court to issue an injunction, the court still is to follow traditional
equitable principles in determining whether injunctive relief is appropriate. See Hecht Co. v.
Bowles, 321 U.S. 321, 329, 64 S. Ct. 587 (1944) (finding that court was to use discretion in
determining whether injunction should issue under the Emergency Price Control Act,
notwithstanding statutory language that injunction "shall be granted"); Rondeau v. Mosinee
Paper Corp., 422 U.S. 49, 60-65, 95 S. Ct. 2069 (1975) (finding that injunction should not issue
for violation of securities laws without demonstrating irreparable harm, even when violation of
statute was conceded). "A preliminary injunction is an extraordinary remedy never awarded as of
right." Winter, 129 S. Ct. at 376. To obtain an injunction, the plaintiff "must establish that he is
likely to succeed on the merits, that he is likely to suffer irreparable harm in the absence of
preliminary relief, that the balance of equities tips in his favor, and that an injunction is in the
public interest." Winter, 129 S. Ct. at 374. The court must "balance the competing [*23] claims
of injury" and "consider the effect on each party of the granting or withholding of the requested
relief." Winter, 129 §. Ct. at 377 (quoting Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531,
542,107 8. Ct. 1396 (1987)). The public interest may preclude an injunction even if the other
requirements are satisfied. 129 S. Ct. at 381. See also Weinberger v. Romero-Barcelo, 456 U.S.
305.313, 102 8. Ct. 1798 (1982); Lands Council v. McNair, 537 F.3d 981, 1003-04 (9th Cir.
2008) (en banc). Applying those standards, an injunction is not proper here.

II. This Court Lacks Jurisdiction Because Burley Is Neither A "Tribe" Or A "Tribal
Organization" For Purposes Of The ISDA

Burley asserts that this Court has jurisdiction over this action based on the judicial review
provisions in the ISDA. Complaint PP 3,4. The ISDA provides that when DOI declines to enter
into a self-determination contract with a tribal organization, it shall provide the tribal
organization with an administrative appeal "except that the tribe or tribal organization may, in
lieu of filing such [an] appeal, exercise the option [*24] to initiate an action in a Federal district
court and proceed directly to such court pursuant to section 450m-1(a) of [the ISDA]." 25 U.S.C.
§ 4501f(b). Thus, only a tribe or tribal organization is allowed to sue under § 450f. Burley is
neither, regardless of how she captions her complaint. Accordingly, this Court lacks jurisdiction
over her complaint because the ISDA does not authorize private individual to bring an action.

The ISDA defines "Indian Tribe" to mean "any Indian tribe, band, nation, or other organized
group or community . . . which is recognized as eligible for the special programs and services
provided by the United States to Indians because of their status as Indians." 25 U.S.C. § 450b(e).
Burley is obviously not a tribe herself, nor is she the recognized leader of the California Valley
Miwok Tribe. The D.C. Circuit recently upheld BIA's determinations that the California Valley
Miwok Tribe has no recognized governing body and that Burley is not the recognized Tribal
chairperson, and rejected her attempt to equate herself with the Tribe. CVMT I, 424 F. Supp. 2d

CVMT-2011-001583



Case 1:11-cv-00160-RWR Document 68-4 Filed 06/01/12 Page 235 of 281

at 200-203, aff'd CVMT II. 515 F.3d 1262. [*25] She is estopped from relitigating these issues
here, as they are identical to the ones alleged in the D.C. Circuit litigation, were actually litigated
by Burley, and their determination was a critical and necessary part of the judgment in that
litigation. See Town of N. Bonneville v. Callaway, 10 F.3d 1505, 1508 (9th Cir, 1993)
(discussing elements of collateral estoppel). See also Fireman's Fund Ins. Co. v. Int'l Mkt. Place,
773 F.2d 1068. 1069 (9th Cir. 1985) ("Federal law governs the collateral estoppel effect of a
federal case decided by a federal court."). Accordingly, this Court should reject her attempt to
pass herself off as the Tribe for purposes of this lawsuit.

Moreover, she does not qualify as a "tribal organization,” which the ISDA defines to mean "the
recognized governing body of any Indian tribe; any legally established organization of Indians
which is controlled, sanctioned, or chartered by such governing body or which is democratically
elected by the adult members of the Indian community to be served by such [an] organization
and which includes the maximum participation of Indians in all phases of its activities. . . ." §
450b(l). [*26] Again, the D.C. Circuit upheld BIA's determinations that the California Valley
Miwok Tribe has no recognized governing body. CVMT 1, 424 F. Supp. 2d at 200-203, aff'd
CVMT I, 515 F.3d 1262. Nor does she qualify as a "legally established organization of Indians .
.. which is democratically elected by the adult members of the Indian community to be served
by such organization and which includes the maximum participation of Indians in all phases of
its activities" because she and her daughters were not democratically elected. CVMT II, 515 F.3d
at 1267. She is thus also estopped from arguing that she represents a "tribal organization" since
the California Valley Miwok Tribe has no recognized govermning body, let alone a
"democratically elected body." For these reasons, the Court should dismiss this action.

IT1. This Court Lacks Jurisdiction Because Burley Failed to Exhaust Her Administrative
Appeals

Tribal organizations with whom DQI has declined to enter into self-determination contracts have
two options under the jurisdictional provision in the ISDA: they can file an administrative appeal
under rules and regulations [*27] promulgated by DOI, or "in lieu of filing such appeal," they
may "exercise the option to initiate an action in a Federal district court and proceed directly to
such court pursuant to section 450m-1(a).” 25 U.S.C. § 4501(b). Rather than choosing one or the
other, however, Burley chose both. She first filed an administrative appeal from the December
14, 2007 letter, which she failed to exhaust, and then filed this action directly challenging BIA's
decision. The ISDA does not permit this - it says "in lieu of filing" an administrative appeal, not
"in addition to filing" such an appeal. Accordingly, this Court should dismiss Burley's action
because she failed to exhaust her administrative remedies.

Burley acknowledges that she filed an administrative appeal of BIA's December 14, 2007, letter
returning her ISDA annual funding application. Memo at 7-8. She began by requesting an
informal conference pursuant to the ISDA rules and regulations at 25 C.F.R. § 900.154. n5 Id.
However, she missed the 30-day deadline for filing her request, and BIA did not commence the
conference. Id. She then filed an appeal to the Interior Board of Indian [*28] Appeals ("IBIA")
on March 28, 2008, which the IBIA dismissed because she missed the 30-day cut-off for
initiating her appeal. Id.; Memo at 8. Although she could have appealed the IBIA's decision to
the district court under the Administrative Procedure Act, 5 U.S.C. § 704. she did not do so.
Instead, she chose to start anew by filing an action in this Court. Memo at 8.
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-------------- Footnotes - - -~ - - -«wuwuuun

n5 The December 14 letter stated that she could file an administrative appeal pursuant to 25
C.F.R. Part 2 within 30 days of receipt of the letter. Burdick Declaration Exhibit 2. Part 2
provides default administrative procedures for decisions where no other regulatory route of
appeal is provided. Burley filed her appeal pursuant to 25 C.F.R. §§ 900.150 through 900.176,
which provides the ISDA administrative appeal procedures, and also allows 30 days from the
date or receipt to file an appeal. 25 C.F.R. §§ 900.154, 900.158.

------------ End Footnotes- - - - - - - - - - - - - - [*29]

The ISDA does not countenance this, and the Court should not either. Exhaustion of remedies is
a well-established doctrine of administrative law, which serves the purpose of giving the agency
an opportunity to correct its own mistakes and also promotes efficiency, since "[c]laims
generally can be resolved much more quickly and economically in proceedings before an agency
than in litigation in federal court." Woodford v. Ngo, 548 U.S. 81, 89 (2006). Moreover,
"[p]roper exhaustion demands compliance with an agency's deadlines and other critical
procedural rules because no adjudicative system can function effectively without imposing some
orderly structure on the course of its proceedings." Id. at 90-91. Because Burley did not exhaust
her administrative remedies, this Court should dismiss for lack of jurisdiction.

IV. Burley is Not Eligible For An ISDA Seif-Determination Contract Because DOI Can
Only Enter Into Such Contracts With Tribal Organizations

DOI may only enter into ISDA self-determination contracts with tribal organizations. See 25
U.S.C. §450b(j) (defining "self-determination contract” as a contract [*30] "entered into . ..
between a tribal organization and the [Secretary of DOI] for the planning, conduct and
administration of programs or services . .. ."); 25 U.S.C. § 450f(a)(1) ("The Secretary is directed,
upon the request of any Indian tribe by tribal resolution, to enter into a self-determination
contract or contracts with a tribal organization to plan, conduct, and administer programs . . . .");
25 U.8.C. § 4501(a)(2) ("If so authorized by an Indian tribe . . . a tribal organization may submit
a proposal for a self-determination contract, or a proposal to amend or renew a self-
determination contract, to the Secretary for review."). As previously noted, the ISDA defines
"tribal organization" to mean "the recognized goveming body of any Indian tribe; any legally
established organization of Indians which is controlled, sanctioned, or chartered by such
governing body or which is democratically c¢lected by the adult members of the Indian
community to be served by such [an] organization and which includes the maximum
participation of Indians in all phases of its activities. . . ." § 450b(l). Because the California
Valley Miwok Tribe [*31] has no recognized governing body or other democratically elected
organization, there is no "tribal organization" with which to contract under § 450f. Accordingly,
BIA was correct to return Burley's application for an annual funding agreement under the ISDA.,
n6

-------------- Footnoteg ~- - -~ - - - - = == - - -

n6 There was no need for BIA to address the five statutory bases for declining an ISDA contract,
25 U.S.C. § 450f(a)(2), 25 C.F.R. § 900.22, because Burley could not satisfy an even more
fundamental requirement in the statute - the requirement that DOI contract with a "tribal
organization."
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Burley notes that BIA has been contracting with the Tribe for a number of years under the ISDA
and alleges that the governing body of the Tribe has not changed over time. Complaint PP 11,
32. However, what is conspicuously absent from her filings is any mention of CVMT 1, let alone
CVMT II. BIA initially recognized Burley as tribal chairperson on June 25, 1999, and entered
into a self-determination contract [*32] with the Tribe with her as Tribal Chairperson one month
later. CVMT I, 424 F. Supp. 2d at 198. Under this contract, BIA provided funding to support and
assist the Tribe in becoming organized through the development of a tribal constitution and
organized government. Burdick Declaration P 7; see CVMT 1. 424 F. Supp. 2d at 198. Over time
and after repeated undemocratic attempts to limit membership in the Tribe to Burley's direct
descendants, BIA began to reconsider its view of Burley and her claim to lead the Tribe and
question her ability or willingness to properly organize it. This culminated in the CVMT I court's
upholding BIA's determination not to recognize her as Tribal Chair or the Tribe as having a
governing body, which BIA subsequently relied on to reject her application for yet more self-
determination funding in 2007. n7 Ironically, it is in part because Burley's so-called "governing
body" had not changed over time that BIA ultimately rejected her application.

-------------- Footnotes - - - - - - - - -~ v v

n7 Burley cites the possible loss of the Tribe's "privileged status” if "the BIA deems the Tribe's
government to be unorganized and hence unworthy of 638 funding.” Memo at 9. She does not
appear to grasp that BIA has already deemed the Tribe to be unorganized and ineligible for 638
(i.e. ISDA) funding.

———————————— End Footnotes- - - - - - - - - - - - - - [*33]

V. The Traditional Equitable Considerations for Preliminary Injunctive Relief and the
Public Interest Tip in BIA's Favor

For the foregoing reasons, Burley cannot establish that she is likely to succeed on the merits.
This is sufficient grounds for denying her motion for a preliminary injunction. Winters, 129 S.
Ct. at 374. Balancing the equities and the public interest would tip the balance in DOI's favor in
any event. Id. BIA informed Burley on December 14, 2007, well over a year ago, that it would
not accept her funding application for one year's worth of funding in 2008, If the failure to obtain
that funding actually presented the likelihood of irreparable injury, the time to seek preliminary
relief from this Court was in December of 2007, before the funding year started, not on January
15, 2008, two weeks after it ended. This Court should not reward such a gross example of laches.

Burley also cites the threat that the Tribe will be precluded from entering the tribal self-
governance program if it does not get the 2008 funding. Memo at 2, 8; Complaint P 19. The
Tribe has much more fundamental problems that prevent it from entering into the ISDA [*34]
self-governance program. This program, which is established in section 450h(a) of the ISDA,
provides, "The Secretary of the Interior is authorized, upon the request of an Indian tribe . . . to
contract with or make a grant or grants to any tribal organization . ..." 25 U.S.C. §450h(a). As
has already been discussed, the Tribe fails to satisfy the definition of "tribal organization" in the
ISDA. 25 U.S8.C. § 450b(1). There is no "recognized governing body" and no "legally established
organization of Indians . . . which is democratically elected by the adult members of the Indian
community to be served by such organization and which includes the maximum participation of
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Indians in all phases of its activities" because Burley and her daughters were not democratically
elected. § 450b(1); see CVMT I, 515 F.3d at 1267. As a result, the Tribe is not eligible for ISDA
self-govermance contracts. n8

-------------- Footnotes ~ =~~~ =c--=-----

n8 For the same reasons, an "annual audit” is not the only thing standing between the Tribe and
self-governance status. See Memo at 2, 8.

———————————— End Footnotes- - - - - - - - - - - - - - [*35]

Finally, the public interest weighs strongly in favor of withholding relief, As the district court in
CVMT I noted, the Secretary of the Interior has broad authority over "public business relating to
... Indians." CYMT 1, 424 F. Supp. 2d at 201, quoting 43 U.S.C. § 1457. "At the core of this
authority is a responsibility to ensure that [the] Secretary deals only with a tribal government that
actually represents the members of a tribe.” CVMT 1. 424 F. Supp. 2d at 201. Moreover, the
Secretary has an obligation "to promote a tribe's political integrity, which includes ensuring that
the will of tribal members is not thwarted by rogue leaders when it comes to decisions affecting
federal benefits." CVMT 11, 515 F.3d at 1267. In light of these considerations and Burley's
history of dealings with the Tribe, as evidenced by CVMT I and CVMT II, this Court should
abstain from giving her any relief.

CONCLUSION

For the foregoing reasons, the Court should deny the motion for a preliminary injunction and
dismiss this case.

Dated: February 6, 2009

LAWRENCE G. BROWN
ACTING UNITED STATES [*36] ATTORNEY

By: /s/ Sylvia Quast
SYLVIA QUAST Assistant United States Attorney

DECLARATION OF TROY BURDICK IN SUPPORT OF OPPOSITION TO
PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION

I, Troy Burdick, declare as follows:

1. I am the Central California Agency Superintendent of the Bureau of Indian Affairs ("BIA") in
the United States Department of the Interior, and have been with BIA in this capacity since June
2005, and have been with the agency since October 1990. As the Superintendent, I am
responsible for ensuring that programmatic activities are properly coordinated to deliver services
to the Tribes within my jurisdiction. I have administrative jurisdiction over 54 federally-
recognized tribés in Central California, one of which is the California Valley Miwok Tribe
("Tribe"). I make this declaration based on my personal knowledge and experience and, if called,
would testify to the same facts at trial.
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2. Attached hereto is Exhibit 1, which is a true and correct copy of the Interior Board of Indian
Appeals June 10, 2008, decision rejecting Silvia Burley's appeal of my December 14, 2007
decision (a true and correct copy of which is attached hereto as Exhibit 2) [*37] to return her
application for annual funding for 2008 under the Indian Self-Determination and Education
Assistance Act ("ISDA"), P.L. 93-638.

3. Attached hereto is Exhibit 3, which is a true and correct copy of the Acting Assistant Secretary
- Indian Affairs's letter rejecting Yakima Dixie's appeal filed October 30, 2003,

4. Attached hereto is Exhibit 4, which is a true and correct copy of a March 26, 2004 letter
rejecting Burley's third proposed tribal constitution for the Tribe.

5. Attached hereto is Exhibit 5, which is a true and correct copy of a October 31, 2001 letter
rejecting Burley's second proposed tribal constitution for the Tribe.

6. Silvia Burley submitted an application in the name of the California Valley Miwok tribe for
ISDA funding for fiscal year 2009. On October 16, 2008, the BIA rejected this application on the
same grounds that it rejected her fiscal year 2008 application.

7. BIA first entered into an ISDA contract with the Tribe in 1999. Under this contract, BIA
provided funding to support and assist the Tribe in becoming organized through the development
of a tribal constitution and organized government. Over the course of the years, the amount of

the funding [*38] under the contract varied each year, ranging from $ 166,160 in one fiscal year
to $ 352,821 in another.

8. Each Exhibit provided with my declaration is a true and correct copy of a document kept in
the ordinary course of business and located in files in the BIA's offices in Sacramento,
California.

I declare under the penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

Executed at Sacramento, California, this 5th day of February, 2009.
By: /s/ [Signature]

TROY BURDICK

Superintendent

Central California Agency
Bureau of Indian Affairs

[SEE APPENDIX A IN ORIGINAL]

[SEE EXHIBIT 1 IN ORIGINAL]
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[SEE EXHIBIT 2 IN ORIGINAL]
[SEE EXHIBIT 3 IN ORIGINAL]
[SEE EXHIBIT 4 IN ORIGINAL]

[SEE EXHIBIT 5 IN ORIGINAL]
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CALIFORNIA VALLEY MIWOK TRIBE, Plaintiff, v. DICK KEMPTHORNE, Secretary of The
United States Department of the Interior; GEQORGE SKIBINE, Acting Deputy Assistant
Secretary for Policy and Economic Development-Indian Affairs; DALE RISLING, Regional
Director of the Bureau of Indian Affairs; TROY BURDICK, Superintendent of the Central
California Agency of the Bureau of Indian Affairs, Defendants.

NO. CIV, S-08-3164 FCD/EFB
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF CALIFORNIA

2009 U.5. Dist. LEXIS 13465

February 23, 2009, Decided
February 23, 2009, Filed

PRIOR HISTORY: Cal. Valley Miwok Tribe v. United States, 380 U.S. App. D.C. 39, 515
F.3d 1262, 2008 U.S. App. LEXIS 3209 (2008)

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff Tribe sued defendants, Secretary of the United States
Department of Interior {DCQI), federal agencies and state agency, in which they challenged
the denial of the Tribe's annual funding agreement (AFA). The Tribe moved for a preliminary
injunction.

OVERVIEW: The Tribe asserted that defendants failed to renew its AFA based on a
misreading of the applicable law. The Tribe further asserted that the denial of the AFA
caused the Tribe to shut down tribal operations and precluded the Tribe from entering into
the self-governance program which permitted the Tribe to provide certain programs and
services to its members on behalf of the federal government. Defendants asserted that the
Tribe failed to exhaust its administrative remedies. The court found that under 25 U.S.C.S.
§ 450f{h), the Tribe could have filed this action "in lieu of" filing an administrative appeal
under the DOI regulations and proceed directly to the court, but it chose the latter and
proceeded first through the administrative channels. The plain language of the statute did
not give the Tribe discretion tc do both. Once it chose to proceed through the administrative
process, the Tribe had to complete that process before filing suit. Even if the court had
jurisdiction, the motion for a preliminary injunction would fail on the merits because
defendants had grounds to reject the Tribe's AFA on the basis of the Tribe's failure to have a
recegnizable "tribal organization.”

OUTCOME: The action was dismiss for lack of jurisdiction. The motion for a preliminary
injunction was denied.

¥ Available Briefs and Other Documents Related to this Case:
U.S. District Court Motion(s) U.S. District Court Pleading(s)

COUNSEL: [*1] For California Valley Miwok Tribe, Plaintiff: Manuel Corrales, Ir. «, LEAD
ATTORNEY, Law Offices of Manuel Corrales, Jr., San Diego, CA.

For Dick Kempthorne, Secretary of the U.S. Dept. of the Interior, George T. Skibine, Acting
Deputy Assistant Secretary for Policy and Economic Development Indian Affairs, Dale
Risling, Regional Director of the Bureau of Indian Affairs, Troy Burdick, Superintendent of
the Central California Agency of the Bureau of Indian Affairs, Defendants: Sylvia Ann Quast,
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LEAD ATTORNEY, United States Attorney's Office, Sacramento, CA.
JUDGES: FRANK C. DAMRELL, JR. «, UNITED STATES DISTRICT JUDGE.
OPINION BY: FRANK C. DAMRELL, JR. ~

OPINION

MEMORANDUM AND ORDER

This matter is before the court an California Vailey Miwok Tribe's ("plaintiff" or "the Tribe")
motion for preliminary injunction against defendants * {"defendants,” "BIA" or "the
government"). # Plaintiff contends that defendants' failure to renew its annual funding
agreement ("AFA") is based upon a misreading of the applicable law, and that the denial of
the AFA has caused plaintiff to "shut down tribal operations” and "threatens to preclude the
Tribe from entering the Self-Governance Program," which permits the Tribe to provide
certain programs [*2] and services to its members on behalf of the federal government.
(Pl.'s Mem. in Supp. of TRO and Prelim. Inj. ("Pl.'s Mem."), filed Jan. 15, 2009, at 2.)
Plaintiff requests the court sequester or disburse to it the funds allocated to the Tribe for the
2008 program year, pending resolution of this action. (Id. at 13.)

FOOTNOTES

1 The named defendants are: Dick Kempthorne, Secretary of The United States
Department of the Interior; George Skibine, Acting Deputy Assistant Secretary for Policy
and Economic Development--Indian Affairs; Dale Risling, Regional Director of the Bureau
of Indian Affairs; and Troy Burdick, Superintendent of the Central California Agency of the

Bureau of Indian Affairs.

2 On January 15, 2009, plaintiff filed a motion for temporary restraining order ("TRC"}
and preliminary injunction, setting the matter for hearing on March 6, 2009, the court's
next available law and motion date {Docket # 7-2). In conjunction with the motion,
plaintiff filed an ex parte application to shorten time on the motion, indicating it needed a
decision on or before March 2, 2009, the alleged date by which the Tribe had to apply to
be a "Self-Governance Tribe." Considering that March 2 deadline, there [*3] was no
need to hear the motion as a TRO, and accerdingly, the court set the matter for hearing
on plaintiff's request for a preliminary injunction for February 20, 2009, the court's next
regularly set law énd motion date preceding March 2. (Minute Order, filed Jan. 16, 2009.)

Thus, contrary to plaintiff's argument in its reply, the government properly responded to
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the motion as a motion for preliminary injunction, not a motion for TRO. Regardless,
however, the standard for a TRO is essentially the same as for a preliminary injunction,
and the court's decision herein would be the same whether considering a motion for TRO

or preliminary injunction.

Upon the government's denial of the Tribe's 2008 AFA, the Tribe appealed the decision to
the Department of the Interior, Board of Indian Appeals {"the Board"), thus initiating the
administrative appeals process. See Cal. Valley Miwok Tribe v. Cent. Cal. Agency
Superintendent, Bureau of Indian Affairs, 47 IBEA 91, Docket No. IBIA 08-58-A (June 10,
2008) (denying the Tribe's appeal as "untimely"). Rather than exhausting its administrative
remedies by appealing the Board's decision to the district court, pursuant to the
Administrative Procedures [*4] Act ("APA™), 5 U.S.C. § 706, plaintiff filed the instant
action, asserting direct claims against defendants based on their denial of the AFA. Under
the doctrine of exhaustion of remedies, this court lacks jurisdiction over this matter, and
plaintiff's complaint must be dismissed for that reason.

However, even if this court had jurisdiction over this case, plaintiff would not prevail on its
rmotion. A recent district court decision found that the Tribe lacks a recognizable governing
body (see Cal. Valley Miwok Tribe v. United States, 424 F. Supp. 2d 197, 202-03 (D.D.C,
2006) ("CVMT I"})); the government relied on CVMT I in rejecting the AFA, Because having a
recognizable governing body is a prerequisite for the government to contract with an Indian
tribe, plaintiff cannot demonstrate a likelihood of success on the merits of its claims
sufficient to obtain a preliminary injunction.

For the reasons set forth in more detail below, this action is dismissed for plaintiff's failure
to exhaust administrative remedies, or, alternatively, plaintiff's motion for preliminary
injunction is denied on the merits as plaintiff cannot demonstrate a reasonable likelihood of
success on its claims. 2

FOOTNOTES

3 Because [*5] oral argument will not be of material assistance, the court orders this

matter submitted on the briefs. E.D. Cal. L.R. 78-230(h}.

BACKGROUND

For the past decade, the California Miwok Tribe, a federally recognized Indian tribe (Cal.
Valley Miwok Tribe v. United States, 380 U.S. App. D.C. 39, 515 F.3d 1262, 1265 (D.C. Cir,
2006} ("CVMT II") {citing 70 Fed. Reg. 71,194, 71,194 (Nov. 25, 200%))), has been mired in
internal leadership disputes, bringing into question the legitimacy of the Tribe's
organizational structure. The BIA has, on several occasions, refused to recognize the Tribe's
governing body. In 2006, a district court ruled in favor of the government, finding that the
government was not required to recognize the Tribe as an "organized tribe" when the
purported leadership only represented a small percentage of the potential tribal
membership. CVMT I, 424 F. Supp. 2d at 202-03. The following represents a chronology of
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relevant facts and tribal dealings leading to the 2006 litigation and the current litigation.
1. The 2006 Litigation: The Tribe's Attempt to Obtain Approval of their Constitution

In November 1998, upon recommendation of the BIA, the Tribe established a tribal council.
CVMT I, 424 F. Supp. 2d at 198. [*6] The Tribe subsequently elected Silvia Burley
{"Burley") as chairperson of that council in 1999. Id. In 2000, in an attempt to become
organized under federal law, Burley requested that the BIA review and approve the Tribe's
newly-adopted constitution. Id. at 199; CVMT II, 515 F.3d at 1265. The BIA failed to do so
in a timely manner and Burley subsequently withdrew her request. CVMT I, 424 F. Supp. 2d
at 199, CVMT II, 515 F.3d at 1265. A second effort to organize was similarly unsuccessful.
In 2001, the Secretary of the BIA informed Burley that the Tribe's constitution was
"defective and the [T]ribe still unorganized." CYVMT I1, 515 F.3d at 1265. Forming the basis
for the BIA's position was the current leadership’s failure to "attempt to involve the entire
tribe in the organizational process."” Id.

Burley, in the Tribe's name, then sued the government for its failure to recognize the tribe
as organized, seeking declaratory and injunctive relief. Id. at 1266. The Tribe alleged that
the BIA had violated 25 U.S.C. section 476(h) by not recognizing the Tribe's "government,
its documents, and its chairperson.” CVMT I, 424 F. Supp. 2d at 201. The District Court for
the District of Columbia found [*7] in favor of the government, holding that the BIA was
not required to recognize the Tribe's governing body and its governing documents when the
leadership did not actually represent the tribal membership. CVMT I, 424 F, Supp. 2d at
201-03, The court dismissed the Tribe's action for failure to state a claim. Id. at 203. The
D.C. Circuit affirmed, noting that the government must work to "promote a tribe's political
integrity," which means ensuring that the tribe’s leaders represent the tribe as a whole.
CVMT II, 515 F.3d at 1267 (citing Semincle Mation v. United States, 316 U.S. 286, 296-97,
62 S. Ct. 1049, 86 L. Ed. 1480, 56 Ct. Cl. 561 (1942) and Seminole Nation v. Norton, 223
F. Supp. 2d 122, 140 (D.C. Cir. 2002)). As the court articulated, the Tribe "hafd] a potential
membership of 250, [yet] only Burley and her small group of supporters had a hand in
adopting her proposed constitution. This antimajoritarian gambit deserves no stamp of
approval from the Secretary." Id. at 1267,

2. The Current Litigation: The BIA's Failure to Renew the AFA

On September 30, 1999, the Tribe, through Burley, became a "contracting tribe” under the
Indian Seif-Determination and Education Assistance Act ("ISDEAA"). * (Pl.'s Mem. at 6.)
Pursuant to a contract [*8] between the Tribe and the BIA, the Tribe was responsible for
government organizational tasks, including "drafting a constitution, adopting laws to govern
the Tribe, adopting and implementing tribal member enrcliment criteria and interacting with
the State of California and other states to protect the interests of eligible Miwok Indian
children under the Indian Child Welfare Act, 25 U.S.C. section 1901 et seq.” {Id. at 6-7.)

FOOTNOTES

a A "contracting tribe" is one that enters into a self-determination contract for planning,
conducting, and administering programs and services under one of the ISDEAA's five

delineated purposes. See 25 U.5.C. 53 450f(a)(1)}{A)-(E) .
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Every year from September 30, 1999 to December 31, 2007, the BIA renewed the Tribe's
AFA, which provided funds to the Tribe to "operate programs, functions and activities an
behalf of the Tribe." (Id. at 7.) Colleen Petty, the Tribe's Financial Administrator/Consultant,
submitted the 2008 AFA proposal and resolution to Troy Burdick ("Burdick"), Superintendent
of the Central California Agency of the BIA, on October 1, 2007. (Decl. of Colleen Petty, filed
Jan 15, 2009 ("Petty Decl."), at P 15; Pl.'s Mem. at 7.) In a letter dated December 14,

[*¥9] 2007, Burdick informed the Tribe that the AFA would not be renewed because "[t]he
Department of the Interior does not recognize that the California Valley Miwok Tribe has a
governing body.” (Letter from Troy Burdick, Superintendent, BIA, to Silvia Burley, Dec. 14,
2007 ("BIA's rejection letter"}). Burdick cited the 2006 case, CVMT I, to support the BIA's
position. Id. The letter notified the Tribe that it had 30 days to file an administrative appeal
to the Regional Director of the BIA. Id. *

FOOTNOTES

s In so providing, the letter cited the incorrect appeal procedures; 25 C.F.R. Part 2, cited
in the letter, provides the default administrative appeai procedures for decisions where no
other regulatory route of appeéi is provided. H.owever, whén plainiff appe.aled the BIA's
decision in this case, it employed the correct procedures for appeals under the ISDEAA.
See 25 C.F.R. §900.150-900.176 . Significantly, the 30 day deadline for filing an appeal
is the same under Part 2 as it is under Section 900,150 et seq. , aﬁd thus, plaintiff

suffered no prejudice from the incorrect citation to the appeals process.

The Tribe received the BIA's rejection letter on December 17, 2007 and requested an
Informal conference [*10] 31 days later on January 17, 2008. (Pl.'s Mem. at 7-8.) The BIA
did not respond because the Tribe “missed the 30-day deadline for filing [the] request.”
{Defs." Opp'n, filed Feb. 6, 2009, at 13.) Over three months {ater, on March 18, 2008, the
Tribe appealed to the Interior Board of Indian Appeals ("the Board"). Cal. Valley Miwok Tribe
v. Cent. Cal. Agency Superintendent, Bureau of Indian Affairs, 47 IBEA 91, Docket No. IBIA
08-58-A (June 10, 2008). The Board dismissed the appeal as "untimely.” Id. at 98.

Plaintiff filed the instant action on December 29, 2008, asserting claims for injunctive and
declaratory relief based on defendants' alleged violations of the ISDEAA and DOI
regulations. (Compl. at PP 33-45; Pl.'s Mem. at 11-13.) Plaintiff now moves for a
preliminary injunction, requesting that the court sequaster or release the funds as
proscribed in the AFA pending resolution of this action. = (Pl.’s Mem. 2.)

FOOTNOTES

6 At times in its papers, plaintiff requests that the court "sequester” the subject funds in
order to preserve the status quo during the pendency of this action. However, plaintiff

also requests, more clearly at other times in its papers, immediate disbursement of the
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2008 funds [*11] so that the Tribe can continue to operate its contractual programs
{see Reply, filed Feb. 13, 2009, at 13). As set forth below, to obtain such mandatory
injunctive relief, plaintiff must meet a higher burden. However, the court does not reach
that issue herein because for the reasons set forth below, this action is dismissed for lack
of jurisdiction, and/or plaintiff cannot establish a reasonable likelihood of demonstrating a
viclation of law by defendants, and thus, the court need not consider whether mandatory

injunctive relief is warranted in this case.

ANALYSIS
1. Exhaustion of Administrative Remedies

In response to plaintiff's metion, defendants argue, in the first instance, that this court lacks
jurisdiction because plaintiff failed to exhaust its administrative remedies. 7 {(Defs.' Opp'n at
12-14.) It is a well-recognized tenet of administrative law that "'no one is entitled to judicial
relief for the supposed threatened injury until the prescribed administrative remedy has
been exhausted." Woodford v. Ngo, 548 U.S. 81, 88-89, 126 S. Ct. 2378, 165 L. Ed. 2d
368 (2006) (citing McKart v. United States, 395 U.S. 185, 193, 89 5. Ct. 1657, 23 L. Ed. 2d
194 {1969) {quoting Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51, 58 S. Ct,
459, 82 L, Ed. 638 {1938))). Exhaustion of [*12] remedies protects agency autcnomy,
promotes efficiency, and saves judicial resources. Id. at 89. “Proper exhaustion demands
compliance with an agency's deadlines and other critical procedural rules because no
adjudicative system can function effectively without impasing some orderly structure on the
course of its proceedings." 1d. at 90. The failure to appeal from an administrative agency's
decision is the classic example of a failure to exhaust administrative remedies. See e.g.,
Lichter v. United States, 334 U.5. 742, 792, 68 S. Ct. 1294, 92 L. Ed. 1694 (1948).

FOOTNOTES

7 Defendants also raised the alternative argument that this court lacks jurisdiction
because Burley is neither a "tribe” nor a "tribal organization” and thus cannot bring a
claim under the ISDEAA. (Defs.' Opp'n at 11-12.) The court does not reach that issue

because this case is properly dismissed for failure to exhaust administrative remedies.

Here, 25 U.5.C. section 450f(b} delineates the "[p]rocedure upon refusal of request to
contract.” Specifically, tribal organizations may appeal decisions:

under such rules and regulations as the Secretary may promulgate, except that the tribe or
tribal crganization may, /in lieu of filing such appeal, exercise the option [*13] to initiate an
action in the Federal district court and proceed directf/y to such court pursuant to section
450m-1{a) of this titie.
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Id. (emphasis added). Section 450(f} thus gives plaintiffs the option to either file an
administrative appeal under the DOI regulations or seek review by the district courts.
In this case, the Tribe attempted to do both. It initially sought an informal conference
in accordance with the rules and regulations of the ISDEAA. See 25 C.F.R. § 900.154
(stating that an Indian tribe or tribal organization "shall file its request for an informal
conference with the office of the person whose decision it is appealing, within 30 days
of the day it receives the decision”), The Tribe filed its request 31 days after receiving
the BIA's rejection letter. (Pl.'s Mem. at 7-8.) Due to the Tribe's untimely request, the
BIA did not respond. {Defs.' Opp'n at 13.) The Tribe then appealed to the next level of
review, the Interior Board of Indian Appeals (the "Board"). Cal. Valley Miwok Tribe v.
Cent. Cal. Agency Superintendent, Bureau of Indian Affairs, 47 IBEA 91, Docket No.
IBIA 08-58-A (June 10, 2008). After the Board dismissed the appeal as "untimely" {id.
at 98), plaintiff [*14] did not appeal the Board's decision to the next and final level of
review, the district court, pursuant to the APA, Instead, the Tribe filed this action on
Pecember 29, 2008, asserting direct claims against defendants for alleged violations of
the ISDEAA and DOI regulations; the Tribe did not request review of the Board's
decision under the APA.

Under the governing statute, Section 450f(b), the Tribe could have filed this action "in
fieu of" filing an administrative appeal under the DOI regulations and proceed directly
to this court, but it chose the latter and proceeded first through the administrative
channels. The plain language of the statute does not give plaintiff discretion to do both.
Once it chose to proceed through the administrative process, the Tribe had to complete
that process before filing suit herein.

Plaintiff's reliance on Aleutian Pribilof Isiands Association, Inc. v. Kempthorne, 537 F.
Supp. 2d 1 (D.D.C. 2008) for the contrary proposition is unavailing. In Aleutian, the
BIA declined the tribal association plaintiff's request for funds, indicating that it would
provide those funds to a regional tribal corporation instead. Id. at 5. The plaintiff
requested an informal [*¥15] conference, thus instituting the administrative appeals
process. Id. After the Deputy Regional Director recommended upholding the BIA's
decision, the plaintiff appealed to the Board, which likewise upheld the BIA’s decision,
Id. This is where Aleutian diverges from the present case,

In Aleutian, unlike here, the tribal association plaintiff filed suit in district court,
asserting direct claims against the government under the ISDEAA but also bringing
claims pursuant to the APA, seeking review of the Board's decision. Id. at 7-8. The
Aleutian court did not reach the association's ISDEAA claims and instead resolved the
entirety of the action under the APA. Id. at 6-7. Thus, in Aleutian, the plaintiff
association had fully exhausted its administrative remedies by filing its district court
action at least in part based on the APA,

This court acknowledges that in Aleutian, the district court remarked (notwithstanding
the full exhaustion in that case) that under the governing statute, a plaintiff is not
required to exhaust all administrative levels of review because the statute expressly
permits the filing of a direct action in district court. Id. at 8. This observation is dicta,
and even [*16] if it were not, the court would not find Aleutian persuasive authority
on this point. Contrary to the Aleutian court's finding, the plain language of 450f(h)
clearly provides that a plaintiff may "exercise the option" of foregoing the
administrative appeals process and proceed "directly" to the district court. This choice,
however, is to be made "in lieu of* the administrative appeals process (not "in addition
to" that process), thus indicating that a plaintiff cannot choose to do both. Indeed, to
allow both would be contrary to the interests of promoting agency autonomy, judicial
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efficiency, and consistency of judgments.

Ultimately, to support its statement that exhaustion of remedies is naot required under
the ISDEAA, the Aleutian court relied on Congress's use of the word "may" (i.e., "a
tribe may, in lieu of filing such appeal, exercise the aption to initiate an action in
Federal district court . . . .") Id, at 8. The permissive word "may," however, simply
emphasizes a tribe's choice or "option” of avenues, it does not mean that a tribe may
institute either process at any time.

Because the Tribe here has not sought review of the Board's decision pursuant to the
APA, it has failed [*¥17] to exhaust its administrative remedies, and thus, this court
lacks jurisdiction over this action and must dismiss plaintiff's complaint. *

FOOTNOTES

8 Defendants' incorrect citation to the relevant appeal procedures does not impact
the court's decision. Plaintiff concedes it employed the correct procedures when
effectuating its appeal, and the 30 day deadline was the same under the default

procedures cited by defendants as the applicable procedures.

Nevertheless, the court notes that even if plaintiff had properly exhausted its
administrative remedies and this court had jurisdiction over this matter, plaintiff would
not prevail on the instant motion. Because the government had grounds to reject the
Tribe's AFA on the basis of the Tribe's failure to have a recognizable "tribal
organization," plaintiff cannot demonstrate it is likely to prevail on its claims in this
action, :

2. Injunctive Relief
A. Standard

Typically, to prevail on a motion for preliminary injunction, plaintiff must show: (1) a
likelihood of success on the merits, {2) that plaintiff is likely to suffer irreparable harm
in the absence of preliminary relief, {3) that the balance of equities tips in plaintiff's
favor, and {(4) that an injunction [*18] is in the public interest, Winter v. Nat'l Res,
Def. Council, Inc., 129 S, Ct. 365, 374, 172 L. Ed. 2d 249 (2008). However, "[t]he[se]
standard requirements for equitable relief need not be satisfied when an injunction is
sought to prevent the violation of a federal statute which specifically provides for
injunctive relief." Trailer Train Co. v. State Board of Equalization, 697 F.2d 860, 869
(9th Cir. 1983); see also, United States v. Estate Pres. Serv., 202 F.3d 1093, 1098
{9th Cir. 2000) ("The traditional requirements for equitable relief need nat be satisfied
since fthe statute] expressly authorizes the issuance of an injunction.").

The cases defendants cite are inapposite. Hecht Co. v. Bowles, 321 U.5. 321, 64 S. Ct.
587, 88 L. Ed. 754 (1944) merely gives a court discretion in granting an injunction
where the statute authorizes such relief, emphasizing the flexible nature of equitable
relief. Id. at 329. The statute at issue in Rondeau v. Mosinee Paper Corp., 422 U.S. 48,
95 S. Ct. 2069, 45 L, Bd. 2d 12 (1975) is distinguishable from the statute in this case,
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as it did not expressly authorize injunctive relief. See Hecht Co., 321 U.5. at 323 nn. 1-
4 (delineating the applicable statutory provisions). In fact, Justice Brennan's dissent
implies that fad the statute [*19] expressly authorized such relief, a showing of
irreparable harm would not have been necessary. See Rondeau, 422 U.S. at 65
(Brennan, J., dissenting) (arguing that the statute at issue did in fact impliedly
authorize injunctive relief, and thus, irreparable harm did not need to be shown),

Here, the statute at issue grants district courts the authority to "order appropriate relief
including money damages fand] injunctive relief . . . (including immediate injunctive
relief to reverse a declination finding . . . or to compel the Secretary to award and fund
an approved self-determination contract).” 25 U.5.C. § 450m-1. Thus, the court need
only consider plaintiff's likelihood of success on the merits in determining whether to
grant a preliminary injunction.

Finally, where a plaintiff seeks a mandatory injunction, ke plaintiff's request for
immediate disbursement of the funds here, a court must apply heightened scrutiny to
determine whether the facts and law favor the plaintiff. Dahl v. HEM Pharmaceuticals
Corp., 7 F.3d 1399, 1403 (9th Cir. 1993) (citing Anderson v. United States, 612 F.2d
1112, 1114 (Sth Cir. 1980)).

B. Likelihood of Success on the Merits

In enacting the ISDEAA, Congress [*#20] sought to effectuate a "strong Federal policy
of self-determination” on the part of Indian tribes." 25 U.5.C. § 450a; 25 C.F.R. §
900.3. The Secretary of the United States Department of the Interior ("DOI") is
required, "upon the reguest of any Indian tribe by tribal resolution,” to enter into a
self-determination contract with federaily-recognized Indian tribes, allowing the tribal
organization to plan, conduct, and administer certain authorized *programs or services
which are otherwise provided to Indian tribes and their members pursuant to Federal
law . .. ." 25 U.5.C § 450f(a)(1); 25 U.5.C. § 450b(j).

The ISDEAA provides five specific circumstances under which the Secretary may reject
proposed contracts. * 25 U.S.C. § 450f(a)(2). In doing so, the DOI must provide written
notice to the applicant, clearly demonstrating that the proposed contract falls within
cne of the five statutory bases for denying a contract. Id. Echoing the strong policy in
favor of such contracts, Federal regulations specifically state that the Secretary cannot
"decline an Indian tribe or tribal organization's proposed successor annual funding
agreement . . . if it is substantially the same as the prior annual [*21] funding
agreement.” 25 C.F.R. § 900.32.

FOOTNOTES

9 The five grounds for denying a contract under Section 450f of the ISDEAA are
as follows:
{A) the service to be rendered to the Indian beneficiaries of the particular program or

function to be contracted will not be satisfactory;

(B) adequate protection of trust resources is not assured;
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{C) the proposed project or function to be contracted for cannot be properly

completed or maintained by the proposed contract;

{D) the amount of funds proposed under the contract is in excess of the applicable

funding fevel for the contract, as determined under section 450j-1(a) of this title; or

{E)the program, function, service, or activity (or portion thereof) that is the subject
of the proposal is beyond the scope of programs, functions, services, or activities
covered under paragraph (1) because the proposal includes activities that cannot

lawfully be carried out by the contractor.
25 U.5.C. § 450f(a)(2)

In this case, both parties concede that defendants did not provide written notice
demonstrating that the Tribe's proposed AFA fell within one of the five statutory grounds for
denying a contract. (Pl.'s Mem. at 12; Defs.' Opp'n at 14 n.6.; BIA's rejection letter.)
[*¥22] However, as defendants emphasize,

"[t]here [is] no need for [the] BIA to address the five statutory bases for declining an ISDA
contract . . ., because [the Tribe] could not satisfy an even more fundamental requirement
in the statute--the requirement that DOI contract with a 'tribal organization.”

(Def.'s Opp'n at 14 n.6.) The DOI may only enter into seif-determination contracts with
"tribal organizations.” See 25 U.,5.C. § 450(b) {defining "self-determination contract" as "a
contract . . . entered into . . . between a tribal organization and the appropriate Secretary
for the planning, conduct and administration of programs or services . . . ."). The ISDEAA
defines "tribal organization" as "the recognized governing body of any Indian tribe; any
legally established organization of Indians which is controlled, sanctioned, or chartered by
such governing body or which is democratically elected by the adult members of the Indian
community te be served by such organization and which includes the maximum
participation of Indians in all phases of its activities . . . ." 25 U.5.C. § 450b(i).

Although the BIA renewed the Tribe's AFA every year between 1999 and 2007, it did so
before the courts [*¥23] affirmed the BIA's position that the Tribe lacked a recognized
governing body. CVMT I, 424 F, Supp. 2d at 202-03. In CVMT I, the Tribe brought an action
for declaratory and injunctive relief, alleging that the government had interfered with the
Tribe's internal affairs and, in refusing to adopt the Tribe's constitution, viclated the Indian
Reorganization Act, 25 U.S.C. section 476(h). Id. at 197, 201. In dismissing the Tribe's
claims, the court agreed with the government's contention that the Tribe lacked a
recognized governing body. Id., at 202-03. As the district and appellate courts expressly
stated, the government "ha[s] a duty to conduct business only with lawfully-constituted
governing bodies who represent the tribal membership” and thus the government must
determine "whether a tribe has properly organized itself tc qualify for federal benefits"
before contracting with that particular tribe. CVMT I, 424 F. Supp. 2d at 201; CVMT II, 515
F.3d at 1267.

Defendants rejected the Tribe's 2008 AFA because the Tribe lacked a recognized governing
body; in doing so, defendants expressly relied upon the court's decision in CYMT 1. That
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decision was affirmed by the circuit court. CVMT 1I, 515 F.3d at 1267. [*24] Although the
ultimate issue in those cases may be distinguished from the case at hand, the rationale in
CVMT I and II applies equally here. Like CVMT I and II, the BIA's decision here turned on
whether the Tribe had a recognizable governing body. The BIA's determination that the
Tribe did not was affirmed by the courts in CYMT 1 and II. Based on those decisions, this
court cannot find that plaintiff is likely to succeed on the merits of its claims in this case.

For these reasons, the Tribe cannot establish entitlement to a preliminary injunction,
Therefore, even if this court were to reach the merits of plaintiff's claims, plaintiff's motion
for a preliminary injunction would be DENIED,

CONCLUSION

Based on the foregoing, the court dismisses this action, without prejudice, for lack of
jurisdiction based on plaintiff's failure to exhaust administrative remedies. Alternatively,
even assuming arguendo that the court had jurisdiction, plaintiff has not shown it is likely to
succeed on the merits of its claims because the government's basis for denying the AFA has
been upheld by the courts.

IT IS SO ORDERED

DATED: February 23, 2009.

/s/ Frank C. Damrell, Jr.

FRANK C. DAMRELL, JR.

UNITED STATES DISTRICT [*25] JUDGE
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United States Department of the Interior

OFFICE OF HEARINGS AND APPEALS
INTERIOR BOARD OF INDIAN APPEALS
301 NORTH QUINCY STREET
SUITE 300
ARLINGTON, VA 22203

CALIFORNIA VALLEY MIWOXK ) Order Dismissing Appeal in Part and
TRIRE, ) Referring Appeal in Part to the
Appellant, ) Assistant Secretary - Indian Affairs
)
v. )
}  Docket No. IBIA 07-100-A
PACIFIC REGIONAL DIRECTOR, )
BUREAU OF INDIAN AFFAIRS, )
Appellee. ) January 28, 2010

The California Valley Miwok Tribe (Tribe) (formerly known as Sheep Ranch
Rancheria, and Sheep Ranch of Me-wuk Indians of California), under the direction of
Silvia Burley as the Tribe’s Chairperson,' appealed to the Board of Indian Appeals (Board)
from an April 2, 2007, decision (Decision) of the Pacific Regional Director, Bureau of
Indian Affairs (Regional Director; BIA). The Regional Director affirmed a November 6,
20006, decision of the BIA Central California Agency Superintendent (Superintendent) that
BIA would “assist” the Tribe in organizing a tribal government. To do so, the
Superintendent announced that BIA would sponsor a “general council meeting of the
Tribe,” to which BIA would invite tribal members (apparently numbering six) as well as
“potential” or “putative” members (apparently numbering in the several hundreds). BIA
decided the criteria for (and intends to make individual eligibility determinations for) the
class of “putative” members who would be allowed to participate in the general council
meeting, and whose involvement BIA deemed necessary in order to include the “whole
tribal community” in the tribal organization and membership decisions. BIA concluded
that these actions were necessary because until the tribal organization and membership

' Our caption of the appeal reflects the entity in whose name the appeal was filed. As will
become apparent, Burley’s position and authority to bring this appeal in the name of the
Tribe is disputed by both BIA and by Yakima Dixie (Yakima), a tribal member who claims
to be the “Hereditary Chief” of the Tribe. Our references in this decision to Burley as the
“appellant™ are simply for the sake of identifying actions and positions with the individuals
involved, and do not imply a decision by the Board, one way or the other, on the
underlying dispute over whether Burley has authority to bring this appeal on behalf of the
Tribe.

51 IBIA 103
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1ssues were resolved, a leadership dispute between Burley and Yakima, see supra note 1,
could not be resolved, and resolution of that dispute was necessary for a functioning
government-to-government relationship with the Tribe.

Burley appealed from the Decision, objecting on three grounds: (1) the Decision, as
partially implemented, violated the Tribe’s Fiscal Year (FY) 2007 contract with BIA under
the Indian Self-Determination and Education Assistance Act (ISDA), see Pub. L. No. 93-
638, 25 U.S.C. § 450 et seq., through which the Tribe performed governmental and
enrollment functions; or, in the alternative, that the Decision constituted an unlawful
reassumption of that contract, see 25 C.F.R. Part 900, Subpart P (Retrocession and
Reassumption Procedures); (2} the Tribe is already organized, BIA’s proffered “assistance”
was not requested by the Tribe, and thus BIA’s action constitutes an impermissible
intrusion into tribal government and membership matters that are reserved exclusively to
Indian tribes; and (3) the Regional Director erred in stating that the Tribe was never
terminated and thus is not a “restored” tribe, which 1s a status that is relevant to the Tribe
for purposes of Indian gaming. The Regional Director and Yakima® seek dismissal of this
appeal on the grounds that Burley lacks authority to represent the Tribe, and that
intervening Federal court decisions, in litigation brought by Burley against the Department
of the Interior, are dispositive against her in this appeal.

We need not decide whether Burley has authority to represent the Tribe in claiming
that the Decision, as partially implemented, violated the Tribe’s FY 2007 ISDA contract
because another jurisdictional bar precludes us from considering the claim: the Board does
not have jurisdiction to review an ISDA breach-of-contract claim against BIA. Burley’s
assertion that the Decision constituted an illegal “reassumption” of the ISDA contract
suffers the same fate because it is, in substance, simply a recharacterization of her breach-of-
contract claim, and it rests on a misunderstanding of the applicable regulations concerning
ISDA contract reassumption.

Burley’s authority to represent the Tribe with respect to its second claim is closely
related to the underlying merits of those claims, and because we conclude that we do not
have jurisdiction over the subject matter of those claims, we also dismiss them on

? Yakima claims to represent a class of “putative” tribal members, but the record contains
no basis upon which the Board can make a determination of which, if any, individuals have
authorized Yakima to represent their interests in this appeal, or whether any other
individuals would in fact qualify as interested parties. Yalima does qualify as an interested
party, and whether or not he represents other individuals is not relevant to our
consideration of his pleadings or our disposition of this appeal.

51 IBIA 104
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jurisdictional grounds, independent of whether or not Burley is authorized to represent the
Tribe in this appeal. In 2005, before the Decision was issued, the Acting Assistant
Secretary confirmed as final for the Department a decision made by BIA in 2004 that BIA
does not consider the Tribe to be organized. With exceptions not relevant here, the Board
does not have authority to review a decision of the Assistant Secretary. Moreover, the
Department’s position declining to recognize the Tribe as organized was upheld in Federal
court.

The Regional Director’s Decision, however, goes beyond what was decided or
confirmed by the Assistant Secretary. To the extent that it does, our review would not
necessarily be precluded by the Assistant Secretary’s action. But another jurisdictional
hurdle exists: the Decision decides what is effectively and functionally a tribal enrollment
dispute, for purposes of determining who BIA will recognize, individually and collectively,
as members of the “greater tribal community” that BIA believes must be allowed to
participate in the general council meeting of the Tribe for organizational purposes. The
Board lacks jurisdiction over tribal enrollment disputes. Thus, we lack jurisdiction over
Burley’s appeal regarding BIA’s actions to assist the Tribe in organizing itself. Because this
portion of the Decision effectively implicates a tribal enrollment dispute, we refer Burley’s
second claim to the Assistant Secretary.

With respect to Burley’s third claim — that the Tribe is a “restored” tribe and that
the Regional Director erred in stating otherwise — we conclude that Burley has not shown
that the Tribe has been adversely affected by this statement in the Decision. Thus, the Tribe
lacks standing to raise that claim in this appeal. Even assuming that the Tribe had standing,
we would nevertheless dismiss this claim because it is not ripe for our review. By
dismissing this claim, we leave for another day resolution of this issue regarding the Tribe’s
status.

Background

This appeal involves an Indian tribe whose legal status as a tribal political entity is
undisputed as a matter of Federal law, sez 74 Fed. Reg. 40,218, 40,219 (Aug. 11, 2009)
(Federally recognized tribes list), but whose polity in fact — who or what individuals
collectively constitute, or are entitled to constitute, the “Tribe” for purposes of participating
in organizing a tribal government and establishing membership criteria — is bitterly
disputed within the handful of individuals who have been recognized by BIA as the Tribe’s
currently enrolled members. Some background on the Sheep Ranch Rancheria and the
history leading up to the present dispute will provide context for understanding our
characterization of this appeal and, in particular, our conclusion that the Tribe’s second
claim should be referred to the Assistant Secretary.

51 IBIA 105
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L Historical Background

In 1915, an Indian Agent forwarded to the Commissioner of Indian Affairs a census
“of the Indians designated ‘Sheepranch-Indians’ . . . aggregating 12 in number,” which the
Agent described as constituting “the remnant of once quite a large band of Indians in
former years living in and near the old decaying mining town known and designated on the
map as ‘Sheepranch.” Administrative Record (AR), Tab 94. The Indian Agent
recommended purchasing land for the Indians, and in 1916, the United States purchased
approximately 0.92 acres in Calaveras County, California, which became known as the
Sheep Ranch Rancheria. See AR, Tab 93.

In 1934, Congress passed the Indian Reorganization Act (IRA), which, among
other things, required the Secretary to hold elections through which the adult Indians of a
reservation decided whether to accept or reject the applicability of certain provisions of the
IRA to their reservation, including provisions authorizing tribes to organize and adopt a
constitution under the IRA. See 25 U.S.C. §§ 476 and 478. The IRA voter list for Sheep
Ranch Rancheria identified only a single eligible voter, Jeff Davis, who voted in favor of the
IRA.? AR, Tabs 90-92. Neither Davis, nor any subsequent residents of the Rancheria,
organized a tribal government pursuant to the IRA.

In 1966, during a period in which the Federal government sought to terminate the
Federal trust relationship with various Indians and Indian tribes, BIA prepared a plan to
distribute the assets of the Sheep Ranch Rancheria as a prelude to termination. See AR,
Tab 88; see generally California Rancheria Act of 1958, Pub. L. No. 85-671, 72 Stat. 619,
as amended by Act of Aug. 11, 1964, Pub. L. No. 88-419, 78 Stat. 390. The distribution
plan recited that several Indian families (not identified) had lived on the Rancheria since it
was purchased, but none of the land had been allotted or formally assigned to individuals,
and for the 8 years preceding, the only house had been occupied by Mabel Hodge Dixie.*
BIA determined that Mabel was the only Indian entitled to receive the assets of the

* The IRA defined “tribe” as referring to “any Indian tribe, organized band, pueblo, or the
Indians residing on one reservation.” 25 U.S.C. § 479.

* The 1915 census identified a Peter Hodge and his family as among the Sheepranch

Indians, aithough any relationship between Mabel and Peter is not shown in the record.

51 IBIA 106
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Rancheria, and she voted to accept the distribution plan and was issued a deed to the land.
AR, Tabs 86-88.°

I1. BIA Dealings with the Tribe Between 1994 and 2003.

Mabel was the mother of Yakima, who grew up on the Rancheria. See AR, Tab 73
at 5-6. In 1994.° Yakima wrote to the Superintendent, expressing a need for BIA assistance
for home repairs, and describing himself as “the only descendant and recognized . . .
member” of the Tribe. AR, Tab 76.

Sometime during the 1990s, Burley contacted BIA for information related to her
Indian heritage, which BIA provided, and by 1998 — at BIA’s suggestion — Burley had
contacted Yakima.” On August 5, 1998, Yakima, “[a]s Spokesperson/Chairman” of the
Tribe, signed a statement accepting Burley as an enrolled member of the Tribe, and also
enrolling Burley’s two daughters and her granddaughter. AR, Tab 75.

In September of 1998, Yakima and Burley met at the Rancheria with BIA staff from
the Sacramento Area (now “Pacific Regional™) Office to discuss organizing the Tribe.
Among the issues discussed was developing criteria for membership in the Tribe. BIA staff
suggested during the meeting that Yakima had both the authority and broad discretion to
decide that issue. See,eg., AR, Tab 73 at 7-8, 24-25. Brian Golding, a BIA Tribal
Operations Officer, characterized Yakima and his brother, Melvin, along with Burley and
her adult daughter, as the “golden members” of the Tribe. Because Melvin’s whereabouts
were unknown at the time, Golding stated: “that basically leaves us with three people.”
AR, Tab 73 at 32. Golding continued, “usually what we’ll do is we’ll call that group of

5 In 1967, Mabel executed a quit claim deed to convey the land back to the United States,
and following her death, the Department of the Interior probated the property and
determined that it passed to Mabel’s husband and her four sons, as her heirs. '

® We cannot determine with certainty the date of the letter, but a barely legible portion of a
date stamp appears to read “94.”

7 It appears that Burley may trace her ancestry to a “Jeff Davis” who was listed on the 1913
census: his age (58) in 1913 is consistent with his date of birth (1855) identified in
genealogical information sent to Burley by BIA. See AR, Tabs 77 & 94. As noted, the sole
eligible voter for the Sheep Ranch Rancheria IRA vote in 1935 was also a “Jeff Davis,” but
the date of birth listed for him is not the same as that for the Jeff Davis identified in the
genealogical information sent to Burley. Compare AR, Tab 92 with AR, Tab 77.

51 IBIA 107
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people a general council. They’re the body. They’re the tribe. They’re the body that has
the authority to take actions on behalf of the tribe. So in this case, we’d be looking at,
possibly, three people.” Id.

In a followup letter to Yakima, dated September 24, 1998, the Superintendent
described what BIA considered to be the unusual circumstances in which the Tribe and BIA
found themselves. Typically, according to the Superintendent, California tribes that had
been unlawfully terminated by the Federal government regained Federal recognition
through litigation, and a court judgment identified the class of persons entitled to organize
the tribe — e.g., the distributees and their dependents, and their lineal descendants.
Although the Sheep Ranch Rancheria land had been distributed to Mabel pursuant to a
distribution plan, the Department apparently never published a final notice of termination
and had accepted the land back from Mabel through a quit claim deed, thus essentially
administratively “unterminating” the Tribe before it had been formally terminated. Unlike
terminated tribes that were restored through litigation, there was no court decision for
Sheep Ranch Rancheria to which the Tribe and BIA could look to determine who was a
member of the Tribe or otherwise entitled to organize it.

Under the circumstances, BIA concluded that “for purposes of determining the
initial membership of the Tribe,” BIA must include Yakima and Melvin, as the remaining
heirs of Mabel Hodge Dixie. AR, Tab 72 at 2 (unnumbered). In addition to those two,
BIA recognized that Yakima had adopted Burley, her two daughters, and her
granddaughter, into the Tribe, and therefore those adoptees who were of majority age also
had “the right to participate in the initial organization of the tribe.” Id. The
Superintendent continued:

At the conclusion of [the meeting with BIA staft], you were going to
consider what envollment criterin should be applied to futuve prospective members.
Our undevstanding is that such critevia will be used to identify other pevsons eligible
to participate in the initial ovganization of the Tribe. Eventually, such criteria
would be included in the Tribe’s Constitution.

Id. (emphasis added}.

The Superintendent stated that “given the small size of the Tribe, we recommend
that the Tribe operate as a General Council,” 7d. at 3, which could elect or appoint a
chairperson and conduct business. In order to provide assistance, the Superintendent

offered a $50,000 ISDA grant available for improving tribal governments, and provided a
draft resolution for the Tribe to use in requesting the grant. Id.

51 IBIA 108
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On November 5, 1998, Yakima and Burley signed a resolution establishing a
General Council, consisting of all adult members of the Tribe, to serve as the governing
body of the Tribe. AR, Tab 71. Inless than 5 months, however, a leadership dispute arose
between Burley and Yalkima. In April of 1999, Yalkima purportedly resigned as chairperson
of the Tribe, concurred in General Council action appointing Burley as Chairperson, and
then repudiated his resignation, while still giving Burley “the right to act as a delegate to
represent” the Tribe, subject to his orders. See AR, Tabs 68-70.

There was sufficient cooperation, however, for Yakima, Burley, and the elder of
Burley’s daughters, Rashel Reznor, to submit a petition to BIA asking for a Secretarial
clection to be held, pursuant to the IRA, 25 U.S8.C. § 476, to vote on a proposed
constitution. AR, Tab 66. The proposed constitution (1999 Yakima-Burley Constitution)
identified the “base enrollees” as Yakima, Burley, Burley’s two daughters, Burley’s
granddaughter, and (prospectively) the direct lineal descendants of these base enrollees. It
also provided that all descendants of base enrollees and all descendants of any person who
became a member subsequent to the adoption of the constitution “shall automatically
become members of the Band at birth.” Id., 1999 Yakima-Burley Constitution, Art. I,
Sec. 3(B). Other persons “of Sheep Ranch blood” could also be adopted into membership
by a 2/3 majority vote of the General Council, which consisted of all members 18 years of
age or older. Id., 1999 Yakima-Burley Constitution, Art. IT, Sec. 3(C) & Art. 1II, Sec. 2.
BIA did not call a Secretarial election to vote on the 1999 Yakima-Burley Constitution.

By October of 1999, any remaining cooperation between Yakima and Burley appears
to have evaporated, and Yakima sought assistance from BIA to expel Burley and her family
from the Tribe. See AR, Tabs 57, 62. In December of 1999, Yakima provided BIA with a
tribal constitution, purportedly adopted on December 11, 1999 (1999 Yakima
Constitution). Enclosed with the constitution were documents by which Yakima, as
Chairperson, purported to enroll seven additional individuals as members of the Tribe. The
1999 Yakima Constitution identified the Tribe’s membership as (1) all persons who were
listed as distributees and dependent members of their immediate families in the Sheep
Ranch Rancheria Distribution Plan, (2) lineal descendants of those falling into the first
category, (3) all persons enrolled by Yakima, and (4) all persons approved in the future by
the Chairperson and Tribal Council to become members.

By letter dated February 4, 2000, the Superintendent returned the 1999 Yakima
Constitution to Yakima without action, observing that the body that approved it did not

appear to be the proper body to do so. The Superintendent agreed to a meeting with
Yakima Jater in the month, with notice to Burley.
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Burley and her daughter declined to participate in the meeting between BIA and
Yakima, and on March 7, 2000, the Superintendent sent her a summary of the meeting,.
AR, Tab 8. The Superintendent reaffirmed BIA’s view that the General Council consisted
of Yakima, Burley, and Rashel. The Superintendent reported that BIA had rejected an
assertion by Yakima that he had only given “limited enrollment” to Burley and her family,
and also reported that BIA had advised Melvin, with whom BIA was now in contact, that as
an heir of Mabel Hodge Dixie for the Rancheria land, he was entitled to participate in the
organization of the Tribe.

Meanwhile, Burley and her daughter Rashel adopted their own tribal constitution,
on March 6, 2000 (2000 Burley Constitution). The 2000 Burley Constitution identified
the membership of the Tribe as Yakima, Burley, her two daughters, and her granddaughter,
and provided that any further membership would be decided by a subsequent enrollment
ordinance to be adopted by 2/3 majority vote of the Tribal Council. On October 31, 2001,
the Superintendent wrote to Burley to “acknowledge receipt” of the 2000 Burley
Constitution, as amended and corrected in September 2001. The Superintendent stated
that BIA could not act on it without a formal request. The Superintendent concluded his
letter by stating that “[t]he Agency will continue to recognize the Tribe as an unorganized
Tribe and its elected officials as an interim Tribal Council until the Tribe takes the necessary
steps to complete the Secretarial election process.” AR, Tab 49 at 2 (unnumbered).

Between 1999 and 2003, BIA corresponded with Burley by addressing and
recognizing her as the Tribe’s Chairperson, or sometimes as “Interim Chairperson.” See,
eg., AR Tabs 8, 14 (Nov. 24, 2003, Letter from Superintendent), and 52. Eventually, as
discussed in Part IV of this Background, BIA began to refer to Burley as a “person of
authority” whom BIA considered as representing the Tribe for government-to-government
purposes.

III. The Tribe’s ISDA Contract

Beginning in 1999, and continuing through FY 2007, BIA executed an ISDA
contract with the Tribe for improving tribal government, which apparently included such
functions as developing a tribal enrollment ordinance and membership lists. Initiaily, BIA
seems to have treated Burley as the Tribe’s Chairperson for purposes of executing the
contract. Later, when BIA began referring to her as a “person of authority,” it continued to
relate to the Tribe through Burley for purposes of executing annual funding agreements for
the ISDA contract. The Decision that is the subject of this appeal was issued durmg
FY 2007, when an ISDA contract funded for that year was in effect.
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For FY 2008, the Superintendent returned without action a proposal from Burley to
renew or re-fund the Tribe’s ISDA contract, after concluding (in light of several court
decisions) that Burley had not shown that the Tribe had authorized her to submit the ISDA
contract proposal. See California Valley Miwok Tribe v. Centval California Agency
Superintendent, 47 IBIA 91 (2008). Burley’s attempt to challenge, in court, BIA’ decision
not to renew the Tribe’s ISDA contract for FY 2008, was unsuccessful. See Memorandum
and Order, California Valley Miwok Tribe v. Kempthorne, No. Civ. §-08-3164 FCD/EFB
(E.D. Cal. Feb. 23, 2009), appeal docketed, No. 09-15466 (9th Cir. Mar. 12, 2009).

For FY 2009, Burley again submitted a contract proposal and BIA again returned it
without action on the same grounds relied upon for returning the FY 2008 proposal. The
Tribe, through Burley, appealed that decision, and that appeal is pending before the Board
in California Valley Miwok Tribe v. Central California Agency Supevintendent, Docket No.
IBIA 09-13-A. |

IV.  Superintendent’s 2004 Decision and Acting Assistant Secretary’s 2005 Decision

On March 26, 2004, in a letter that the Acting Assistant Secretary later relied upon
as a final Departmental decision, the Superintendent wrote to Burley, acknowledging
receipt on February 11, 2004, of a document purporting to be the Tribe’s constitution,
which the Superintendent understood had been submitted to demonstrate that the Tribe is
an “organized” tribe. Although the letter was addressed to “Silvia Burley, Chairperson,” in
the text the Superintendent stated that BIA recognized Burley as “a person of authority”
within the Tribe, but did “not yet view [the] tribe to be an ‘organized’ Indian Tribe.” AR,
Tab 40 at 1 (2004 Decision). The Superintendent stated that when a tribe that has not
previously organized seeks to do so, BIA has a responsibility to determine that the
organizational efforts “reflect the involvement of the whole tribal community.” Id. He
noted a lack of evidence of any outreach to Indian communities in and around Sheep Ranch
or to persons who have maintained any cultural contact with Sheep Ranch. I4. at 2. The
Superintendent further stated that “[1]t is only after the greater tribal community is initially
identified that governing documents should be drafted and the Tribe’s base and
membership criteria identified. The participation of the greater tribal community is
essential to this effort.” Id.

The Superintendent expressed concern that the “base roll” submitted by Burley
contained only five names, “thus, suggest[ing] that this tribe did not exist until the 1990%,

with the exception of Yalima Dixie. However, BIA’s records indicate with the exception
not withstanding, otherwise.” Id. According to the Superintendent, BIA’s experience with
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the Tribe’s “sister Miwolk tribes” led BIA to believe that “Miwok tradition favors base rolls
identifying persons found in Miwok tribes,” noting that the Amador County tribes used the
1915 Miwok Indian Census for that County; El Dorado County tribes used a 1916 Indian
census; and Tuolumne County tribes used a 1934 IRA voter list. I4. The Superintendent
emphasized “the importance of the participation of a greater tribal community in
determining membership criteria.” Id. at 3. The Superintendent advised Burley of her right
to appeal the letter to the Regional Director. No appeal was filed.

On February 11, 2005, Principal Deputy and Acting Assistant Secretary - Indian
Affairs Michael D. Olsen dismissed an “appeal” that Yakima had filed in 2003 with the
Office of the Assistant Secretary to challenge BIA’s recognition of Burley as Chairperson of
the Tribe (2005 Decision). The 2005 Decision dismissed Yakima’s appeal on procedural
grounds, finding, among other things, that the 2004 Decision had rendered the appeal
moot." The Assistant Secretary interpreted the 2004 Decision as making clear that BIA did
not recognize Burley as chairperson, and that until the Tribe has organized itself, the
Department could not recognize anyone as the Tribe’s chairperson. The Assistant Secretary
stated that “the Tribe is not an orgamzed tribe,” “BIA does not recognize any tribal
government,” and “[t]he first step in organizing the Tribe is identifying the putative tribal
members.” 2005 Decision at 1-2.

Burley, in the name of the Tribe, filed suit against the Department, challenging the
2004 Decision and the 2005 Decision, and the court accepted the two decisions as final
Departmental action for purposes of judicial review. See California Valley Miwok Tribe v.
United States, 424 F. Supp. 2d 197, 201 n.5 (D.D.C. 2006). The court rejected Burley’s
claim that the Department’s refusal to recognize as valid the constitution proffered by
Burley, the Department’s refusal to consider the Tribe as organized, and the Department’s
insistence on participation of a “greater tribal community” in organizational efforts,
constituted unlawful and improper interference in the internal affairs of the Tribe. The

¥ Perhaps because he concluded that Yakima’s appeal was moot, Olsen did not otherwise
address his jurisdiction to consider such an appeal. Under 25 C.E.R. Part 2, an appeal from
a Regional Director’s decision ordinarily must be filed with the Board, after which the
Assistant Secretary has a 20-day window in which to assume jurisdiction over the appeal.
See 25 C.E.R. §§ 2.4(e), 2.20(c). Yakima did not file his appeal with the Board.
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court dismissed Burley’s suit for failure to state a claim, thus leaving the 2004 and 2005
Decisions intact.”

On appeal, the U.S. Court of Appeals affirmed the District Court’s decision.
Californin Valley Miwok Tribe v. United States, 515 F.3d 1262 (D.C. Cir. 2008). The court
found reasonable the Department’s position that the Secretary’s authority under the IRA
included the power to refuse to recognize the validity of Burley’s proffered tribal
constitution when it “does not enjoy sufficient support from [the] tribe’s membership.” Id.
at 1267. The court noted that, by Burley’s own admission, the Tribe had a potential
membership of 250, and upheld the Secretary’s decision to reject what the court

characterized as the “antimajoritarian gambit” by Burley and her small group of supporters.
1d.

V. BIA Decisions in 2006 and 2007 and Subsequent Actions

After the District Court had issued its decision in California Valley Miwol Tribe v.
United States, but while Burley’s appeal to the Court of Appeals was pending, the
Superintendent issued his November 6, 2006, decision, AR, Tab 19, and, following
Burley’s appeal, the Regional Director upheld the Superintendent, in the April 2, 2007,
Decision, AR, Tab 3, that is the subject of this appeal.

The Superintendent’s 2006 decision was addressed to both Burley and Yakima, and
characterized BIA’s action as an offer to assist the Tribe in the Tribe’s efforts “to reorganize
a formal governmental structure that is representative of all Miwok Indians who can
establish a basis for their interest in the Tribe and is acceptable to the clear majority of those
Indians.” AR, Tab 19 at 1. The Superintendent disclaimed any intent to interfere with the
Tribe’s right to govern itself, but found that the leadership dispute between Burley and
Yakima threatened the government-to-government relationship between the United States
and the Tribe. The Superintendent announced that the Agency

will publish a notice of a general council meeting of the Tribe to be sponsored
by the BIA in the newspapers within the Miwok region. This will initiate the
reorganization process. The notice shall invite the members of the Tribe and

? The development of competing constitutions has not abated. In 2006, an 11-person
group of 12 “initial members” of the Tribe aligned with Yakima purported to adopt a
constitution, which recognized Burley as the 12th “initial member,” but did not recognize
Burley’s daughters or granddaughter as members.
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potential members to the meeting where the members will discuss the issues
and needs confronting the Tribe.

Id.

The Superintendent listed several proposed issues for the general council to discuss,
and described the necessary tasks for the general council as follows:

The general council first needs to determine the type of government your
tribe will adopt. . . . Next, the general council needs to agree to the census or
other documents that establishes the original members of the Rancheria.
That census should be the starting point from which the tribe develops
membership criteria. The immediate goal is determining membership of the
tribe. Once membership is established and the general council determines the
form of government, then the Jeadership issues can be resolved.

Id. at 2. The Superintendent concluded his letter by stating that BIA very much wished to
have both Burley and Yakima participate, but that BIA would proceed with the process
even if one or both of them declined to participate. Id.

Burley appealed the Superintendent’s 2006 decision to the Regional Director,
arguing that BIA had recognized her as a person of authority and thus there was no
leadership dispute; that BIA previously had already decided which individuals had the right
to organize the Tribe; that BIA lacked authority to organize an Indian tribe unless requested
to do so by the tribe’s government; and that BIA lacked authority to establish a class of
individuals entitled to participate in organizing the Tribe as members of a “general council”
convened by BIA. AR, Tabs 14, 17. The Superintendent responded to Burley’s arguments
by stating that

[i]t is not the goal of the Agency to determine membership of the Tribe. The
purpose of the [Agency’s] letter was to bring together the ‘putative group’
who believe that they have the right to participate in the organization of the
Tribe . . .. It was not, and is not, the intent of the Agency to determine who
the members of the Tribe will be. Then the “putative’ group can define the
criteria for membership. . . .

AR, Tab 13 at 4.

In the Decision, the Regional Director first concluded that because BIA did not
recognize a tribal government for the Tribe and because Burley and Yakima were at an
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impasse, the government-to-government relationship was threatened, and thus it was
necessary for BIA to assist the Tribe with the Tribe’s organizational efforts. The Regional
Director recounted the history of the Tribe, and in the course of that background, stated
that a notice of termination was never published in the Federal Register or otherwise issued
for the Sheep Ranch Rancheria, that the Tribe was included in a 1972 list of Federally
recognized tribes, and therefore that BIA has never viewed the Tribe as having been
terminated and then “restored” to Federal recognition. Decision at 2.

The Regional Director also recounted BIA’s dealings with both Yakima and Burley,
concluding that “both [had] failed to identify the whole community who are entitled to
participate in the Tribe’s efforts to organize.” Decision at 4. The Regional Director agreed
that it was not the Superintendent’s goal to determine the membership of the Tribe, but
instead to

bring together the “putative group” who believe that they have the right to
participate in the organization of the Tribe . . . . We believe the main
purpose was to assist the Tribe in identifying the whole community, the
“putative” group, who would be entitled to participate in the Tribe’s efforts
to organize a government that will represent the Tribe as a whole. A
determination of who is a tribal member must, however, [precede] any
determination of who is a tribal leader.

Id. at 5. The Regional Director stated that “{i]n all fairness to the current tribal
mernbership and the ‘putative’ group,” he agreed with the Superintendent’s proposed course
of action. Id. Thus, the Regional Director affirmed the Superintendent’s decision and
remanded the matter for implementation.

On April 10 and 17, 2007, shortly after the Decision was issued and before Burley
filed this appeal, BIA published notices in local newspapers announcing its plans

to assist the [Tribe] in its efforts to organize a formal governmental structure
that is acceptable to all members. The first step in the organizational process
is to idenufy putative members of the Tribe who may be eligible to
participate in all phases of the organizational process of the Tribe. Therefore,
if you believe you are a lineal descendant of a person(s) listed below, you will
need to [submit specified documentation to BIA] . . . that will assist the
Bureau Team in determining your eligibility.
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Calaveras Enterprise, April 10 and 17, 2007, Ex. 1 to Appellant’s Opening Brief.'® The
notice described the putative members as lineal descendants of (1) individuals listed on the
1915 census of the Sheepranch Indians, (2) Jeft Davis (the sole individual on the IRA voter
list in 1935), and (3) Mabel Hodge Dixie (the sole distributee under the 1964 Distribution
Plan). The notice continued:

All individuals who have been determined to be eligible to participate in the
organization of the Tribe will be notified by letter from the Agency. All
individuals not determined eligible will be noticed of their right to appeal to
the BIA, Pacific Regional Director within 30 days of receipt of decision.
Upon rendering final decisions regarding appeals filed, the Agency will notify
all individuals determined to be eligible of the organizational meeting which
will include an agenda of the next actions to be taken by the group.

Id.

Burley, in the name of the Tribe, and represented by counsel, appealed the Decision
to the Board. Burley, the Regional Director, and Yakima filed briefs.

VI.  Arguments on Appeal

Burley characterizes the appeal as “rais[ing] the permissible scope of BIA
involvement in internal Tribal government functions through unlawful reassumption of
[ISDA] contract functions involving enrollment.” Opening Brief at 3. According to
Burley, the issues raised include the Regional Director’s findings that BIA, rather than the
Tribe, can determine tribal membership; that BIA may designate a putative class of
membership; that the Tribe is an unorganized Tribe; that BIA can determine the make up
of tribal government and refuse to recognize the Tribe’s judicial forum; that BIA can hold a
general council meeting for the Tribe without permission from the Tribe’s governing body;
and “lastly,” that the Tribe was never terminated and restored. Id. at 3-4. Burley contends

' Burley objected to the Board that BIA’s public notices violated the automatic stay that
attaches to BIA decisions, sez 25 C.F.R. § 2.6, and were issued after BIA no longer had
jurisdiction over the matter. While not conceding a violation, BIA has represented to the
Board that it has refrained from taking any further action to convene a general council
meeting. Independent of BIA’s authority to publish them, the notices reflect, as a factual
matter, BIA’s understanding of the nature, scope, and intent of the Superintendent’s
November 6, 2006, decision and the Regional Director’s Decision upholding the
Superintendent.
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that she was elected Chairperson of the Tribe and has been so recognized by BIA; that the
five adult members of the Tribe adopted a general council form of government and
thereafter the Tribe was no longer an “unorganized” tribe; that the Tribe is a party to an
ISDA contract with BIA; and that BIA’s actions to implement the Decision by publishing
the newspaper notices constitute an unlawful reassumption of contract functions because
BIA “has engaged its own process of promulgating enrollment standards that differ from
those of the Tribe,” which violates the terms of the ISDA contract. Id. at 11. Burley argues
that BIA has overstepped its authority and impermussibly interfered with decisions on tribal
membership and tribal governance that are reserved exclusively to Indian tribes. Burley also
argues that the Regional Director erred in stating that the Tribe is not a “restored” tribe,
because once fee title to the Rancheria land passed to Mabel Dixie, the Tribe was
terminated, and therefore the Tribe necessarily must be a “restored™ tribe.

The Regional Director contends that the appeal should be dismissed because the
appeal cannot properly be brought in the name of the Tribe. The Regional Director argues
that (1) the Decision was directed at Burley, as a person claiming to be the leader of the
Tribe, and was not directed at the Tribe; (2) the appeal seeks to vindicate Burley’s own
rights as an alleged elected official, and does not represent the interests of the Tribe as a
whole; and (3) the Tribe lacks standing to appeal because it was not adversely affected by
the Decision. In making the standing argument, the Regional Director contends that the
Decision did not violate the ISDA contract or the Tribe’s right to determine its own
membership, and that until the organizational process is complete, it 1s not possible to
determine whether the Tribe was injured. The Regional Director also defends the Decision
on the merits.

Yakima argues that the Superintendent’s 2004 Decision and the Assistant Secretary’s
2005 Decision, as final Departmental decisions, are dispositive of the issues raised in this
appeal and thus prevent the Board from considering the appeal on the merits. Yakima also
contends that this matter constitutes an enrollment dispute, and the Board lacks jurisdiction
to adjudicate tribal enrollment disputes. See 43 C.E.R. § 4.330(b)(1).

Discussion
1. Jurisdictional Principles
The Board has jurisdiction to review an appeal from a non-emergency rescission and
reassumption of an ISDA contract, see 25 C.E.R. § 900.150(¢), but the Board does not

have general jurisdiction over disputes that arise after an ISDA contract has been awarded,
4. §900.151(a) & (b), including claims that a Federal agency has violated an ISDA
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contract, See #d. Part 900, Subpart N (Post-Award Contract Disputes). As a general rule,
the Board has jurisdiction to review a decision of a BIA Regional Director. See 25 C.E.R.
§ 2.4(c);'" 43 C.F.R. § 4.330(a). But, except by special delegation or request from the
Secretary or Assistant Secretary, the Board is expressly precluded from adjudicating tribal
enrollment disputes, sez 43 C.E.R. § 4.330(b)(1), or stated more precisely, from
adjudicating challenges to BIA actions deciding tribal enrollment disputes. See Vedolin v.
Acting Pacific Regional Divector, 43 IBIA 151, 154 n.4 (2006)."* In addition, the Board
does not have jurisdiction to review a decision by the Assistant Secretary. Ramal Navajo
Chapter v. Deputy Assistant Secvetary for Policy and Economic Development - Indian Affairs,
49 IBIA 10, 11-12 (2009), and cases cited therein; Felter v. Acting Western Regional
Director, 37 IBIA 247, 250 (2002).

With these jurisdictional principles in mind, we address each argument raised by
Appellant in this appeal.*®

"' BIA’s appeal regulations refer to decisions made by an “Area Director,” but the position
is now titled “Regional Director.”

12 In Vedolln, the Board noted that regardless of section 4.330(b), the Board lacks
jurisdiction to directly review enrollment (or other) actions by Indian tribes.

% Another jurisdictional principle applied by the Board is that it will only consider matters
that are ripe for review. See, eg., U&T Redevelopment LLC v. Acting Nortinwest Regional
Director, 44 IBIA 240 (2007) (dismissing appeal for lack of ripeness); Wind River Resources
Corp. v. Western Regional Divector, 43 IBIA 1, 3 (2006) (describing the considerations for
determining ripeness). The Board solicited briefing on this issue, and both the Tribe and
the Regional Director contend that this appeal is ripe. Yakima contends that the appeal is
not ripe because Burley is objecting only to a process, and not an outcome, and no definitive
determinations “have . . . been made with respect to denominating the particular putative
members and the broader community who might qualify as members.” Answer of
Interested Parties at 11. Yakima later contradicts himself, however, by asserting that “BIA
has, now, formally defined the class of individuals with whom it will [meet] to organize the
Tribe.” Id. at 14. Except with respect to the Decision’s conclusion that the Tribe is not a
“restored” Tribe, see nfra at 122-23, we agree that this appeal is ripe, and that no purpose
would be served by dismissal without deciding those issues.
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II.  Analysis
A. Claims Based on Tribe’s ISDA Contract
1. Does the Decision Violate the Tribe’s ISDA Contract?

Burley contends that the Decision, and subsequent notices identifying the class of
putative members whom BIA would invite to a general council meeting of the Tribe,
violated the Tribe’s ISDA contract because the contract includes enrollment functions. As
noted above, the Board lacks jurisdiction to consider claims that BIA breached a tribe’s
ISDA contract, and thus we dismiss this claim without addressing whether Burley would
otherwise be authorized to bring such a claim on behalf of the Tribe.'*

2. Does the Decision Constitute an Impermissible Reassumption of the
ISDA Contract?

Burley argues that the Decision, as partially implemented by the newspaper notices
announcing criteria for “putative” members of the Tribe and announcing BIA’s intent to
convene a general council meeting, constitutes an impermissible “reassumption” of the
Tribe’s ISDA contract. The Regional Director argues that Burley does not have authority
to represent the Tribe in asserting this claim and that the Tribe itself lacks standing because
“until the organizational process is complete, we cannot know whether there has been an
actual injury.” Appellee’s Opposition Brief at 9. We need not address the Regional
Director’s contentions because we conclude that Burley’s impermissible-reassumption
argument is simply a restaterment of her breach-of-contract claim, over which we lack
jurisdiction.

Under the ISDA regulations, “reassumption” means “rescission, in whole or in part,
of a contract #nd assuming or resuming control or operation of the contracted program by

'* We note that an appeal was filed with the Civilian Board of Contract Appeals (CBCA) in
the name of the Tribe, from the same actions challenged in this appeal (Superintendent’s
November 6, 2006, decision; Regional Director’s April 2, 2007, Decision; and April 2007
newspaper notices), arguing that BIA’s actions constituted an impermissible revision and/or
amendment of the contract in violation of the contract and governing statute. The CBCA
dismissed the appeal for lack of jurisdiction because the Tribe had made no claim to the
awarding official and the awarding official had issued no decision. See California Valley
Miwok Tribe v. Depavtment of the Interiov, CBCA 817-ISDA (Sept. 27, 2007) (dismissing
appeal for lack of jurisdiction).
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the Secretary without consent of the Indian tribe or tribal organization pursuant to the
notice and other procedures set forth in subpart P.” 25 C.E.R. § 900.6 (emphases added).
The “rescission” of a contract by one party refers to the “unilateral #nmaking of a contract
tor a legally sufficient reason.” Black’s Law Dictionary 1332 (8th ed. 2004) (emphasis
added). Subpart P of 25 C.F.R. Part 900 prescribes the specific circumstances under which
an agency may rescind an ISDA contract, the specific procedural steps that must be
followed, and the effective date of the rescission and reassumption. See 25 C.E.R.

§§ 900.247 -.253,

In the present case, the Decision did not purport to rescind or terminate the Tribe’s
ISDA contract for FY 2007, and the Regional Director does not argue on appeal that the
contract was rescinded or terminated. Nor does Burley contend that BIA followed the
proper procedures for rescinding the contract. Instead, Burley contends that BIA’s actions
constituted unlawful interference with the Tribe’s ability to perform under the contract by
essentially taking over enrollment activities. Burley describes this as a “reassumption,” but
the actions described, in substance, do not fall within the regulatory definition of that term.
In effect, Burley’s contention is a restatement of her allegation that BIA’s actions either
breached or unlawfully interfered with the Tribe’s still-effective and stili-valid FY 2007
ISDA contract.

Thus, for the same reason that we have dismissed Burley’s express breach-of-contract
claim, we also dismiss Burley’s unlawful-reassumption claim: the Board lacks jurisdiction to
consider what is in substance an ISDA breach-of-contract claim.

B. BIA’s Decision to Convene a General Council Meeting of the Tribe’s Current
and Putative Membership and to Determine Criteria for Putative Membership

Burley contends that the Regional Director erred in stating that the Tribe is
unorganized, and that because the Tribe (i.e., Burley’s faction) did not request assistance
from BIA, BIA has no authority to convene a “general council” meeting of the Tribe, or to
determine the class(es) of individuals who may participate in such a meeting. We conclude,
based on the Assistant Secretary’s 2005 Decision, which included his acceptance of the
Superintendent’s 2004 Decision as final for the Department, that the following
determinations are not subject to further review by the Board in this appeal: (1) the
Department does not recognize the Tribe as being organized or having any tribal
government that represents the Tribe; (2) the Department does not recognize the Tribe as
necessarily limited to Yakima, Melvin, Burley, her two daughters, and her granddaughter,
for purposes of who is entitled to organize the Tribe and determine membership criteria;
and (3) the Department has determined that it has an obligation to ensure that a “greater
tribal community” be allowed to participate in organizing the Tribe. Each of these
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determinations was either explicitly or implicitly accepted in the Assistant Secretary’s
2005 Decision as final for the Department, see supra at 111-12, and the Board lacks
jurisdiction to review a decision by the Assistant Secretary.

That does not end our inquiry, however, because the Regional Director’s Decision
arguably went beyond the above determinations by deciding more specifically what BIA.
would do to implement those determinations. In this appeal, Burley contends that BIA
exceeded its authority in determining who would constitute the “greater tribal community,”
or class of “putative members,” and in deciding that they could participate as part of a
“general council” meeting of the Tribe, to decide membership and organizational issues.'®

As evidenced by the decisions of the Superintendent and the Regional Director, and
the public notices published by BIA in 2007,' BIA apparently has decided to create a base
roll of individuals who satisfy criteria that BIA has determined to be appropriate and who

'* On October 13, 2009, Burley filed a request that the Board “take judicial notice of the
United States Supreme Court’s October 5, 2009, denial of [a petition for a writ of
certiorari] in the Hendrix v. Coffey matter.” See Hendrix v. Coffey, No. Civ. 08-605-M, 2008
WL 2740901 (W.D. Okla. July 10, 1008), affd, 305 Fed.Appx. 495 (10th Cir. 2008)
(unpublished), cert. denied, 130 S. Ct. 61, 2009 WL 1106742 (U.S. Oct. 5, 2009). Burley
characterized the Hendrix decisions as reaffirming well-settled principles of law that Indian
tribes have complete authority to determine all questions of their own membership, and
ascribed significance to the Supreme Court’s recent denial of Hendrix’s petition for a writ of
certiorarl. Counsel for the Tribe, Kevin M. Cochrane, Esq., of Rosette & Associates, PC,
subsequently certified that he had reviewed and endorsed Burley’s request as one made in
good faith and for which a reasonable legal justification exists. Because we lack jurisdiction
to consider the merits of Burley’s second claim, we decline to further consider Burley’s
request or Cochrane’s certification. But see Maryland v. Baltimore Radio Show, 338 U.S.
912, 919 (1950) (Opinion of Justice Frankfurter) (“This Court has rigorously insisted that
such a demial [of certiorari] carries with it no implication whatever regarding the Court’s
views on the merits of a case which it has declined to review.”).

16 BIA published the newspaper notices after the Regional Director issued the Decision,
but before the Tribe timely filed this appeal. Subsequently, the Tribe objected to BIA’s
action as violating the automatic stay. See 25 C.E.R. § 2.6. We agree with the Tribe that
BIA should not have begun to implement a decision that was not effective and that was
subject to appeal. BIA subsequently confirmed with the Board that it cannot take any
action to assist the Tribe in organizing while Burley’s appeal remains pending. See
Appellee’s Opposition to Appellant’s Motion to Enforce Stay at 1; see also supra, note 10.

5] IBIA 121
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will be entitled to participate — effectively as members (albeit in a somewhat undefined
capacity) — in a “general council” meeting of the Tribe to organize the Tribe. Although
the facts of this case render BIA’s decision far from a typical enrollment adjudication, we
conclude that, in substance, that is what it is. Whether or not some or all of the individuals
BIA would determine, under the Decision, to be “putative members™ of the Tribe will
ultimately be enrolled, BIA’s determination of their “putative membership” apparently will
effectively “enroll” them as members of the “general council” that is to meet. And that
general council, as apparently envisioned by BIA, will have the authority to determine
permanent membership criteria.

Understood in the context of the history of this Tribe, and BIA’s dealings with the
Tribe since approximately 1999, this case is properly characterized as an enrollment dispute.
CF. Vedolla v. Acting Pacific Regional Director, 43 IBIA at 155 (Board lacks jurisdiction over
what Is, at its core, a tribal enrollment dispute, notwithstanding an appellant’s
characterization to the contrary; matter referred to the Assistant Secretary); Walsh v. Acting
Eastern Area Director, 30 IBIA 180 (1997) (dismissing appeal from alleged actions and
inactions regarding the development of a proposed final base membership roll for the
Catawba Indian Tribe of South Carolina, and referring matter to Assistant Secretary);
Deardorffv. Acting Portland Avea Divector, 18 IBIA 411 (1990) (dismissing appeal from
BIA decision holding that 58 individuals were qualified to be enrolled in the Crow Creek
Band of Umpqua Tribe of Indians, and referring matter to the Assistant Secretary).
Because the Board lacks jurisdiction to adjudicate tribal enrollment disputes, we dismiss this
claim and refer it to the Assistant Secretary."”

C. Did the Regional Director Err in Stating that the Tribe is Not a “Restored”
Tribe?

A determination whether a tribe is a “restored” tribe may have significant gaming-
related implications when land is taken into trust for such a tribe. See Butte County v.
Hogen, 609 E. Supp. 2d 20, 24 (D.D.C. 2009). It is unclear, however, whether the
Regional Director intended the statement in his Decision that the Tribe is not a “restored”
tribe to constitute a “decision,” or whether it was intended only as background. We

17 Even if we did not conclude that Burley’s second claim presents an enrollment dispute
over which we lack jurisdiction, referral of this claim might still be required because of the
discretionary character of BIA’s decision. See 43 C.E.R. § 4.330(b)(2). The Department
has determined that a “greater tribal community” must be inchided in organizing the Tribe,
but even if we limited our review to the classes of individuals that BIA decided to include, it
is unclear what legal standard we would apply.

51 IBIA 122
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conclude that the Tribe lacks standing to appeal this portion of the Decision because there is
no showing, on this record, that the Tribe was adversely affected by the statement on this
issue in the Decision. Sez 25 C.E.R. § 2.3 (administrative appeals regulations apply to
appeals by persons who may be adversely affected by a BIA decision). The Decision is
directed at neither gaming on tribal lands nor taking land into trust for the Tribe. And
although the statement that the Tribe is not a “restored” Tribe may well have been intended
to signal BIA’s position on the subject, the Decision itself presents no context, nor any
action that BIA intends to take to implement that position in a way that might have an
actual adverse effect.

Even if we were to conclude that the Tribe had shown that it was adversely affected
by the statement, we would nevertheless conclude on this record that the matter is not ripe
for our review. The Board applies the doctrine of ripeness, and three considerations are
relevant for determining whether a matter is ripe: will a delay cause hardship, will Board
intervention interfere with further administrative action, and is further factual development
of the issues required? Wind River Resources, Corp. v. Western Regional Divector, 43 1IBIA 1,
3 (2005). In the present case, the first and third criteria weigh in favor of dismissal for lack
of ripeness. Because there is no indication in the record that BIA intends to take any action
to “implement” the statement, delay will not cause hardship; nor has a factual record been
developed for this issue. Given the lack of context for the Decision’s statement that the
Tribe is not a “restored” tribe, it is unclear whether Board intervention would interfere with
further administrative action, but considering the three factors together, we would conclude
that this claim is not ripe. Thus, whether viewed as an issue of standing or of ripeness,' we
conclude that this claim should be dismissed, and review on the merits must wait.

Conclusion

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the
Secretary of the Interior, 43 C.E.R. § 4.1, the Board (1) dismisses Burley’s claims related to
the Tribe’s FY 2007 ISDA contract; (2) dismisses Burley’s claims that BIA improperly
determined that the Tribe is “unorganized,” failed to recognize her as the Tribe’s
Chairperson, and is improperly intruding into tribal affairs by determining the criteria for a
class of putative tribal members and convening a general council meeting that will include
such individuals; and (3) dismisses Burley’s claim that the Regional Director erred in stating

'® In Wind River Resources, we noted that the doctrines of standing and ripeness are closely
related. See 43 IBIA at 3 n.2.

51 IBIA 123
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that the Tribe is not a “restored” tribe. We refer Burley’s second claim to the Assistant
Secretary. '’

I concur:
// original signed // original signed
Steven K. Linscheid Sara B. Greenberg
Chief Administrative Judge Administrative Judge*

*Interior Board of Land Appeals, sitting by designation.

' In this appeal, briefs filed on behalf of Yakima and purportedly other interested parties,
see supra note 2, have been filed by Chadd Everone, a non-attorney who does not claim to
be a member or putative member of the Tribe but who claims to serve as the “Deputy” to
Yakima. See, eg., Interested Parties’ Response in Opposition to Appellant’s Request to
Reopen Briefing at 1 (Oct. 5, 2009). On November 30, 2009, more than a year after
briefing on the merits had concluded and after the Board had advised the parties that it had
taken this case under consideration, Burley, through counsel, filed a Motion to Institute
Disciplinary Proceedings Against Chadd Everone, asserting that Everone is not authorized
to practice before the Board and that therefore all pleadings filed on behalf of Yakima
should be stricken and not considered by the Board. Burley’s motion, at this late stage of
the proceedings, is untimely and we decline to consider it further. We note that Burley’s
motion selectively quotes 43 C.F.R. § 1.3, and does not address the Board’s interpretation
of that provision. See, e.g., Estate of Benjamin Kent, Sv., 13 IBIA 21, 23 (1984). Moreover,
the motion apparently assumes that Yakima did not sign any of the pleadings himself. Bur
¢f. Interested Parties’ Answer Brief at 15. Finally, even were we to strike all pleadings filed
on behalf of Yakima, we would not resolve this appeal differently.

51 IBIA 124
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, DC 20240

DEC 22 2019

Ms. Sylvia Burley

California Valley Miwok Tribe
10601 Escondido Place
Stockton, California 95212

Dear Ms, Burley:

This letter is to inform you of the Department of the Interior’s response to the decision of the
Interior Board of Indian Appeals (IBIA) in California Valley Miwok Tribe v. Pacific Regional
Director, Bureau of Indian Affairs, 51 IBIA 103 (January 28, 2010} (Decision).

The Decision stemmed from Sylvia Burley’s appeal of the Bureau of Indian Affairs Pacific
Regional Director’s April 2, 2007 decision to affirm the Central California Agency
Superintendent in his efforts to “assist” the Tribe in organizing a tribal government. In the
Decision, the IBIA dismissed each of Ms. Burley’s three complaints for lack of jurisdiction.’
The IBIA did, however, refer Ms. Burley’s second claim to my office, because it was in the
nature of a tribal enrollment dispute. Decision, 51 IBIA at 122.

This letter is intended to address the limited issues raised by Ms. Burley’s second complaint, as
referred to my office by the IBIA: the BIA’s involvement in the Tribe’s affairs related to
government and membership,

Background

This difficult issue is rooted in the unique history of the California Valley Miwok Tribe. A
relatively small number of tribal members had been living on less than 1 acre of land in
Calaveras County, California known as the Sheep Ranch Rancheria, since 1916. In 1966, the
Department was preparing to terminate the Tribe pursuant to the California Rancheria
Termination Act, as part of that dark chapter of Federal Indian policy known as the “Termination
Era.” As part of this effort, the Department had intended to distribute the assets of the Sheep
Ranch Rancheria to Ms. Mabel Dixie, as the only eligible person to receive the assets.

The Department never completed the process of terminating the Tribe, and the Tribe never lost
its status as a sovereign federally-recognized tribe.

! Ms. Burley’s complaints were: 1.) The BIA Pacific Regional Director’s April 2, 2007 decision violated the Tribe's FY
2007 contract with the BIA under the indian Self-Determination and Education Assistance Act, or the Regional
Director’s decision constituted an unlawful reassumption of the contract; 2.) the Tribe is already organized, and
the BIA’s offer of assistance constitutes an impermissible intrusion into tribal government and membership
matters that are reserved exclusively to the Tribe; and, 3.) the Reglonal Director erred in stating that the Tribe was
never terminated and thus fs not a “restored” tribe. Decision, 51 IBIA at 104,

1
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In 1998, Yakima Dixie, a tribal member acting as the leader of the Tribe, adopted Sylvia Burley,
Rashel Reznor, Anjelica Paulk, and Tristian Wallace as members of the Tribe. At that time, the
Departrent recognized those five individuals, along with Yakima Dixie’s brother Melvin, as
members of the Tribe. Decision, 51 IBIA at 108.

On September 24, 1998, the Superintendent of the Bureau of Indian Affairs Central California
Agency advised Yakima Dixie, then serving as Tribal Chairman, that Yakima Dixie, Melvin
Dixie, Sylvia Burley, Rashel Reznor, Anjelica Paulk, and Tristan Wallace were able to
participate in an effort to reorganize under the Indian Reorganization Act. California Valley
Miwok Tribe v. United States, 424 F. Supp. 2d. 197, 198 (D.D.C. 2006). In that same letter, the
Superintendent also recommended that the Tribe establish a general council form of government
for the organization process, and provided the Tribe with a draft version of a resolution to
implement such a form of government, On November 5, 1998, by Resolution # GC-98-01, the
Tribe established the General Council. 74.

Several months afterwards, in April 1999, Yakima Dixie resigned as Tribal Chairman. On

May 8, 1999, the Tribe held a general election, in which Yakima Dixie participated, and elected
Sylvia Burley as its new chairperson. The BIA later recognized Sylvia Burley as Chairperson of
the California Valley Miwok Tribe. Jd.

Shortly thereafter, the Tribe developed a draft constitution, and submitted it to the BIA for
Secretarial review and approval in May 1999.2 During this effort, it is apparent that a leadership
dispute developed between Ms. Burley and Mr. Dixie.

On March 6, 2000, the Tribe ratified its Constitution and Jater requested that the BIA conduct a
review and hold a secretarial election pursuant to the Indian Reorganization Act. J/d. at 199, In
the interim, on March 7, 2000, the Superintendent issued a letter to Sylvia Burley stating that the
BIA “believed the Tribe’s General Council to consist of the adult members of the tribe, i.e.,

Mr. Dixie, Ms. Burley, and Ms. Reznor,? and stated that the leadership dispute between Mr.
Dixie and Ms. Burley was an internal tribal matter.” Jd.

In February 2004, Ms. Burley submitted a document to the BIA purporting to serve as the
Tribe’s constitution. The BIA declined to approve the constitution because it believed that

Ms. Burley had not involved the entire tribal community in its development and adoption, Letter
from Dale Risling, Sr. to Sylvia Burley (March 26, 2004). The BIA noted that there were other
Indians in the local area who may have historical ties to the Tribe. In that same letter, the BIA
indicated that it did not view the Tribe as an “organized’ Indian Tribe,” and that it would only
recognize Ms. Burley as a “person of authority” within the Tribe, rather than the Chairperson.
Letter from Dale Risling, Sr. to Sylvia Burley (March 26, 2004). The Office of the Assistant
Secretary — Indian Affairs affirmed this position in a letter stating:

[TThe BIA made clear [in its decision of March 26, 2004] that the
Federal government did not recognize Ms. Burley as the tribal
Chairman. Rather, the BIA would recognize her has a ‘person of

? The Tribe withdrew its original request for Secretarial review of its constitution in July 1999,
® Pursuant to the Tribe's Resolution # GC-98-01, the General Council shall consist of all adult members of the Tribe,
2
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authority within California Valley Miwok Tribe.’ Until such time
as the Tribe has organized, the Federal government can recognize
1o one, including yourself, as the tribal Chajrman.

Letter from Acting Assistant Secretary ~ Indian A ffairs Michael D. Olsen to Yakima Dixie
(February 11, 2005). At that point, the BIA became focused on an effort to organize the Tribe
under the Indian Reorganization Act, and to include a number of people who were not officially
tribal members in that effort,*

In 2005, the BIA suspended a contract with the Tribe, and later asserted that there was no longer
a government-to-government relationship between the United States and the Tribe, 424 F. Supp.
2d. at 201.

Sylvia Burley, on behalf of the Tribe, filed a complaint against the United States in the United
States District Court for the District of Columbia seeking declaratory relief affirming that it had
the authority to organize under its own procedures pursuant to 25 U.S.C. § 476(h), and that its
proffered constitution was a valid governing document, J7. The United States defended against
the claim by arguing that its interpretation of the Indian Reorganization Act was not arbitrary and
capricious, and that it had a duty to protect the interests of all tribal members during the
organization process — which included those individual Miwok Indians who were eligible for
enrollment in the tribe. See Id. at 202. The District Court ruled that the Tribe failed to state a
claim for which relief could be granted, which was affirmed by the United States Court of
Appeals for the District of Columbia Circuit. Id. at 202; 515 F.3d. 1262,

On November 6, 2006, the Superintendent of the BIA Central California Agency issued letters to
Sylvia Burley and Yakima Dixie, stating, “[i]t is evident, however, that the ongoing leadership
dispute is at an impasse and the likelihood of this impasse changing soon seems to be remote.
Therefore, we renew our offer to assist the Tribe in the organizational process.” Letter from
Troy Burdick to Sylvia Burley and Yakima Dixie (November 6, 2006). The Superintendent then
stated “[t]he Agency, therefore, will publish notice of a general council meeting of the Tribe to
be sponsored by the BIA in the newspapers within the Miwok region. This will initiate the
reorganization process.” Id.

Sylvia Burley appealed this decision to the BIA Pacific Regional Director, who affirmed the
Superintendent’s decision on April 2, 2007. That same month, the BIA Pacific Regional Office
published notice of the reorganizational meeting in a newspaper in the region. Sylvia Burley
appealed the Regional Director’s decision to the IBIA, which subsequently dismissed her claims,
while referring the second claim to my office.

Discussion

* The BIA, Yakima Dixie, and Sylvia Burley ail agreed that there was a number of additional people who were
potentially efigible for membership in the Tribe. See, California Valley Miwok Tribe v. United States, 515 F.3d 1267
- 1268 (D.C. Cir. 2008) {noting that the Tribe has admitted it has a potential membership of 250) (emphasis
added).
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I must decide whether to move forward with the BIA’s previous efforts to organize the Tribe’s
government, or to recognize the Tribe’s general council form of government — consisting of the
adult members of the tribe — as sufficient to fulfill our nation-to-nation relationship.

The Department of the Interior is reluctant to involve itself in these internal tribal matters. To
the extent that Department must touch upon these fundamental internal tribal matters, its actions
must be limited to upholding its trust responsibility and effectuating the nation-to-nation
relationship.

A. Tribal Citizenship

In this instance, the facts clearly establish that the Tribe is a federally recognized tribe which
shares a nation-to-nation relationship with the United States. Moreover, the facts also establish
that Mr. Dixie adopted Sylvia Burley, Rashel Reznor, Anjelica Paulk, and Tristian Wallace as
members of the Sheep Ranch Rancheria in 1998.

The California Valley Miwok Tribe, like all other federally recognized tribes, is a distinct political
community possessing the power to determine its own membership, and may do so according to
written law, custom, intertribal agreement, or treaty with the United States. See, Cohen’s
Handbook of Federal Indian Law, § 4.01[2][b] (2005 Edition); see also, Santa Clara Pueblo v.
Martinez, 436 1U.8. 49, 54 (1978) (“To abrogate tribal decisions, particularly in the delicate area of
membership, for whatever "good' reasons, is to destroy cultural identity under the guise of saving
it”) quoting Santa Clara Pueblo v. Martinez, 402 F.Supp. 5, 18-19 (D.N.M, 1975).

I understand the difficult circumstances facing those individual Miwok Indians living in
Calaveras County, California and who lack an affiliation with a federally recognized tribe.
Affiliation with a tribe lies at the core of Indian identity. This is one reason why the Department
is working to improve the process by which tribes can become federally recognized, and have
their nation-to-nation relationship with the United States restored.

Nevertheless, the United States cannot compel a sovereign federally recognized tribe to accept
individual Indians as tribal citizens to participate in a reorganization effort against the Tribe’s
will, See Santa Clara Pueblo, supra. It is possible that there are other individual Indians in the
area surrounding Sheep Ranch who are eligible to become members of the Tribe. Mr. Dixie and
Ms. Burley, along with the BIA, have previously indicated such. See 515 F.3d at 1267-68

(D.C. Cir. 2008).

There is a significant difference, however, between eligibility for tribal citizenship and actual
tribal citizenship. Only those individuals who are actually admitted as citizens of the Tribe are
entitled to participate in its government. The proper recourse for those individuals eligible for
tribal citizenship, but who are not yet enrolled, is to work through the Tribe’s internal process for
gaining citizenship. '

It is indisputable that Mr. Dixie adopted Sylvia Burley, Rashel Reznor, Anjelica Paulk, and
Tristian Wallace as citizens of the Tribe. Moreover, it is indisputable that the BIA previously
accepted the Tribe’s decision to enroll these individuals as tribal citizens, as evidenced by its
letter of September 24, 1998.
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