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SAN DIEGO, CALIFORNIA, WEDNESDAY, APRIL 6, 2011, 8:58 A.M.

THE COURT: Good morning. Okay. California Valley Miwok
Tribe vs. California Gambling Control Commission.

May I have the appearances, please.

MR. SINGLETON: Good morning, Your Honor. Terry Singleton
and Manny Corrales for the Plaintiffs.

MR. CORRALES: Morning, Your Honor.

MR. PINAL: Good morning, Your Honor. Randy Pinal for the
Gambling Control Commission.

MR. McCONNELL: Morning, Your Honor. Matthew McConnell on
behalf of the Intervenors.

THE COURT: All right. I think we're here because Mr. Larry
Echo Hawk said on April 1st, "By means of today's letter, the December
22nd decision is set aside."

I don't know about you, but that has a big impact on me, so
we're in -- have a couple of issues. One is substantive and the
effect of the letter; and two is procedural on where we stand with the
various motions.

So everyone understands, judgment has not been entered,
and -- but anyway, Mr. Corrales, you want to proceed or --

MR. CORRALES: Mr. Singleton will.

MR. SINGLETON: Yes, Your Honor. I think the most important
issue here -- issues are the procedural issues. Under CCP §438,
Plaintiffs were entitled to have a judgment entered forthwith. We
believe that judgment should be entered. There is no basis for a
motion for reconsideration to either the former Intervenors or to the
State of California or the Commission and the --

THE COURT: Let's make a distinction here. I think I did
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actually dismiss the Intervenor's action.

MR. SINGLETON: That's right. And their only procedural
remedy would be an appeal.

THE COURT: Well, I don't think that's right. I think they
have a 1008 remedy.

MR. SINGLETON: The time's gone.

THE COURT: There's no time when you're the moving party.
Look at the second paragraph of the 1008.

With respect to the State, I think it's more complicated. At
least that's how I -- there's a time limit for a party affected, but
for a party who has made a motion -- I think that's the way it's set
up. I haven't looked at it -- then I don't think there's a time

limit.

MR. SINGLETON: Then that would mean there would be no end

period.

THE COURT: Excuse me?

MR. SINGLETON: That that would mean there would be no end

period if you go on indefinitely. I don't think that's the way that
is structured.

THE COURT: You know, those guys in the Legislature are
really smart, and -- it says -- I have the wrong section here.

The first part, "When an application has been refused or...
any party affected may within ten days." And then part B is "A party
who originally made an application for an order may on new or
different facts" and, you know, apply, et cetera. But there doesn't
seem to be a time limit on subsection B.

More importantly I have the power to sua sponte reconsider,

and which, frankly, as soon as I saw the letter, was my first reaction
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because notwithstanding the general language that I'd considered all
the papers and all that, the most important factor in my decision at
the last hearing denying intervention and granting the judgment on the
pleadings was the December 22nd letter, which in my reading was the
first time there was a clear decision and procedurally a final
decision. Everything else up until that time seemed pretty
wishy-washy and difficult to determine. And, frankly, the language of
the April 1st letter is pretty clear. It says, "I'm setting aside the
December 22nd letter," so I think that puts us back where we were.

MR. SINGLETON: Your Honor, back where we were, I believe --
even though it wasn't as clear as the December letter, I think there
were adequate indications, adequate evidence to establish that this
particular tribe had been recognized by the Department of the Interior
and that, in fact, government-to-government relations had been set up,
so I believe there was certainly enough evidence independent of the
December letter to justify -- to support the Court's decision in terms
of granting judgment on the pleadings.

THE COURT: Okay. And I -- I don't know that I agree with
that. I'm certainly not going to deal with that today. In other
words, the merits, the substantive merits. I think today,
though -- I'm just telling you my view. And I understand that's been
your position from day one. When you filed your suit, there was no
December 22nd letter --

MR. SINGLETON: Exactly.

THE COURT: -- and you thought you could win, then, based on
the history and the prior letters. I understand that.

Let me hear from the others.

MR. SINGLETON: Can I just make one more point, Your Honor?





© 0 N & 1 A W N =

N N N N N N N N N R B R B B |B B |B B §4
® N O 1 A W N B O ©W ® N O Bl & W N KB O

THE COURT: Certainly.

MR. SINGLETON: It seems like to me what they're trying to do
here procedurally can't be done. There has to be some sort of noticed
motion as opposed to bringing this in and have a substantive decision
made on the merits on an ex parte basis.

THE COURT: Well -- and that's troublesome to me as well. I
agree there are some procedural problems, but let me hear -- maybe
someone's got a way out of this, but -- well, there has to be a way.

MR. PINAL: Your Honor, we're not asking the Court right here
right now to make a substantive decision. What we're asking -- it
sounds like the Court has accommodated at least one of our requests
and that is to not enter judgment until the smoke clears, and this
situation that we're faced with now is eerily similar to what happened
in December when the Assistant Secretary issued his last decision.
Plaintiffs came in ex parte and they wanted immediate action.

Now, all we're asking for is to let the dust settle and let's
take the pre-judgment interest motion off calendar. Let's schedule a
CMC to figure out what is the most appropriate vehicle. Whether it be
a motion to stay entry of judgment. If the Court were to enter
judgment today, all we would do is turn around and file a motion to
vacate the judgment, and the Plaintiffs are complaining about the
horrible injustice that would result if the Court were not to enter
judgment forthwith and, in fact, they want judgment entered nunc pro
tunc.

Now, the Court is faced with, as the Court pointed out, a
decision from the Assistant Secretary that clearly sets aside the
December 22 decision in its entirety, but we're not asking for a

merits decision today. We're just asking to set a CMC so we can
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figure out what to do from this point forward.

THE COURT: Why can't we just discuss that today?

MR. PINAL: We can discuss it certainly --

THE COURT: It happens --

MR. PINAL: -- procedurally.

THE COURT: It happens that I -- well, in the real world of
judges, I have some time. I've got a jury out deciding how much
punitive damages to award so I don't think they're going to take very
long, but I don't know, but I have some time right now, so let's talk
about procedure.

There are two issues. There was a judgment on the pleadings.
A judgment was submitted. There were objections. I issued a minute
order that said I want some changes in somebody's form, and then a
revised judgment was submitted. The time normally that we would hold
that for for any further objections ran on Monday, and then on Monday,
I got all this stuff, so I held everything until now. That's where we
are on the judgment on the pleadings.

With respect to the motion for reconsideration, based on that
order, I issued a minute order dismissing the
Complaint-In-Intervention.

MS. MULLIGAN: Not yet. You asked me to send it out the same
day on Monday, and I hadn't done it.

THE COURT: It hasn't gone out -- that got held too?

MS. MULLIGAN: You asked me to hold everything.

THE COURT: I thought that had gone out. So then that hasn't
been done either. I had prepared a minute order to -- again because
that would be what would follow from the denial of intervention, so

then the question is procedurally what to do because it seems -- well,
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it seems to me we should be coming up with a solution to put this case
back to where it was before the hearing on the last two motions
because in the last two motions, the whole issue at least for me was
the December 22nd letter. We may have discussed a few other things,
but that was the focus. I mean I was persuaded that the December 22nd
letter was a final administrative decision, that it was clear that

it -- for the first time -- and -- everything made it clear to me what
the Government wanted to do and I ruled based on that; and now that
that has been set aside, it seems to me that the basis for my

decision, both as to the judgment on the pleadings and intervention,
has been undercut.

So whether the Plaintiffs would still prevail on the merits,
which the Plaintiffs -- which is a more difficult case, certainly at a
minimum, Mr. Corrales, you have to admit your case got better after
December 22nd.

MR. CORRALES: Yes.

THE COURT: I know you firmly believe you had a winner before
then but certainly your case got better and -- but anyway that's what
I feel should be done is that I don't think judgment should be
entered. I don't think that intervention should be -- the
Complaint-In-Intervention should be dismissed, but procedurally I'm
not clear the best way to deal with it.

MR. PINAL: Your Honor, I think the best way to deal with it,
as the Court pointed out it has inherent authority to vacate those
orders and issue new orders. Alternatively, the Court could continue
the deadline for either Intervenors or the Defendants to file a motion
for reconsideration, but I think the easiest solution lies with the

Court's inherent authority.
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MR. McCONNELL: IfI may, Your Honor.

THE COURT: Mr. McConnell.

MR. McCONNELL: The case law, in fact, California Supreme
Court is crystal clear in Le Francois v. Goel, that with respect to
the Court's inherent authority, that it is not improper for a party to
ask the Court informally, e.g., at a status conference to reconsider
an earlier ruling. In fact, that --

THE COURT: Is that the Le Francois case or whatever it is?
Is that the case you're talking about?

MR. McCONNELL: Yes.

MR. PINAL: Yes.

MR. McCONNELL: So --

THE COURT: I probably mispronounced that.

MR. McCONNELL: French is not my specialty.

THE COURT: Right.

MR. McCONNELL: But what the California Supreme Court -- the
point it made in subsequent cases since then is it's procedurally
improper for a party after ten days to bring a motion for
reconsideration under 1008(a) but instead you should bring it to the
Court's attention, and you are permitted to bring it to the Court's
attention through informal means. We are here in an informal means
bringing this to the Court's attention. It is entirely within the
Court's inherent authority under the California Supreme Court decision
to vacate the prior decisions and to put us back into the posture that
we were before those motions were filed.

And I would just point out with respect to intervention, the
only basis for the motion for reconsideration was the December letter.

That was the new facts, changed circumstances that even gave Plaintiff
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the ability to move for reconsiderations so that entire order, that
entire motion -- I mean it's been completely eliminated.

THE COURT: Certainly it was the basis of my decision. I
mean I don't think there's any -- there was no question in my mind --

MR. McCONNELL: So --

THE COURT: -- that's what I was ruling. That was what was
persuasive to me.

MR. McCONNELL: From Intervenor's perspective, we believe the
appropriate procedural task at this point would be for the Court to
exercise its inherent authority to vacate the orders on
reconsideration, denial of intervention and judgment on the pleadings
and then at that point presumably vacate the trial date I would assume
as well and set up a CMC or set a new trial date or however that might
be.

We also believe that, quite frankly, this case until the
BIA's done what it says it's going to do in the April 1 letter, that
really this case ought to be stayed because I don't know what we can
accomplish here until the BIA finishes its process.

MR. CORRALES: Your Honor, may I?

THE COURT: Yes.

MR. CORRALES: In looking at the April 1st letter and talking
to various sources, it is my understanding that the Department of
Interior plans on having an expedited briefing schedule which should
be set out this week and a decision made modifying its decision.

Now, it set aside -- clearly it set aside the December 22nd
letter in order to take away from the Federal Court what the Federal
Court was doing in looking at some issues, so the Department of

Interior wants to modify the decision to make it a little bit more in
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conformity to what it believes to be nonchallengeable so that's -- as
I understand it, that may occur, that final decision may occur
sometime in June. It wants an expedited briefing schedule from the
parties. It's going to set out what it wants to look at this week,

and I think that if the Court is going in this direction --

THE COURT: I'm sorry. There has been communication that I'm
not aware of.

MR. CORRALES: Right, correct.

THE COURT: Okay.

MR. CORRALES: This is my understanding from discussions.

THE COURT: With?

MR. CORRALES: With attorneys.

THE COURT: Okay.

MR. CORRALES: So my -- if the Court is going in this
direction, my suggestion would be that we look at first of all how we
should proceed with the case on the merits, and I think that if we are
given an opportunity to complete what we tried to do before, we had
some discovery, we wanted to talk to some people and get some
evidence, but the Court -- we presented to the Court facts that we
asked the Court to take judicial notice of in addition to the December
22nd letter.

Now, what the Court can do is permit us to continue with that
process and allow us to file another motion. Maybe by that time the
new decision will come out. We don't know, but it looks like it might
be in June and deal with it -- with it that way and perhaps just stay
entry of judgment -- I know that there's a case out there, the Woods
case says you can't stay entry of judgment unless you are reserving

for a future consideration some matters, and I guess this may
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constitute that, but the statute is pretty clear. Forthwith upon
entry of judgment.

But that is taken away if the Court reconsiders sua sponte
its earlier ruling.

But with respect to the former Intervenors, I think the
problem that we have with that is that -- and we raised this at the
last hearing. They have no interest in the presently deposited funds
because they were never members during the time that those funds were
deposited for the tribe, so if something happens where they're allowed
to become members in the future, they would be permitted to claim an
interest on future deposited funds but not on the funds that are
presently deposited so there's an independent basis --

THE COURT: Well, but isn't it more complicated than that?
Because isn't Yakima Dixie a member?

MR. CORRALES: Correct. And one of the --

THE COURT: And --

MR. CORRALES: Yes.

THE COURT: And Yakima Dixie's purpose in intervening isn't
to become a member, it's to -- it has to do with leadership,
governance, as I understand it.

MR. CORRALES: Yes. Leadership and -- and I think we
argued -- and the Court I think considered the fact that the revenue
sharing trust fund money is payable to the tribe.

THE COURT: Right.

MR. CORRALES: And the tribe would be the one that
distributes the funds and his interest would be adequately protected
so in that regard, I think that the former Intervenors, if I may,

should proceed with their appeal of the denial of intervention and
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permit the parties, that is, the Commission and the tribe, to litigate
the issue of whether or not the BIA recognizes the governing body as
established pursuant to Resolution 98-01.

THE COURT: Well, and I may start asking some stupid
questions now because I have never purported to understand the
procedural history of this case. I've read some of those earlier
decisions, and I don't understand them, but isn't it possible for the
Department of the Interior to issue a decision that would in effect be
retroactive? To say that we determine that as of 1996 or 2006 or
whatever -- I can't remember. There was a -- there's some key dates
back there. That as of that date, the leader is so-and-so or the
members are so-and-so or something like that?

MR. CORRALES: No, no, Your Honor, because that would be
contrary to well-established Indian law. The issue that the
Department is grappling with is whether or not the tribe composes of
sufficient members -- members to constitute a right for federal
funding. In other words, there has been federal cases that have said
that in order to qualify for this federal contract funding, a tribe
has to be organized under the Indian Reorganization Act, the IRA, so
that's what they're dealing with; but for purposes of our case,
revenue sharing trust fund money has nothing to do with federal
contract funding and those kinds of issues, and what this Court has to
decide is whether or not the tribe qualifies for revenue sharing trust
fund money under the Compact, and one of the issues, one of the
defenses that the Commission is saying or asserting is that well, the
tribe is not recognized, the governing body is not recognized and
there's no leader.

Well, those issues this Court can decide with respect to what
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the BIA has done in the past as observed by the December 22nd letter
but not decided with respect to the Resolution 98-01 establishing the
governing body of the tribe and other acts that the Court -- that
the -- that the BIA has done to recognize the tribe, and this Court --
excuse me, the Court of Appeal has said, which is the law of the case,
that indeed the trial court will be able --

THE COURT: I'm sorry?

MR. CORRALES: Be better able to --

THE COURT: I'm sorry. Which court?

MR. CORRALES: The Court of Appeal which is the law of the
case in this case.

MR. SINGLETON: Fourth District.

THE COURT: Fourth District.

MR. CORRALES: When it remanded said, "Indeed the trial court

will be better able to explore the legal impact of the tribal
leadership dispute and the BIA's relationship with the Miwok tribe
when the pertinent facts are more fully developed later in the
litigation."

And what the Court of Appeal is doing is giving this Court
permission to consider facts that would constitute recognition of the
tribe by the BIA and that sort of thing for purposes of saying the
tribe qualifies for revenue sharing trust fund money, and that's what
we are trying to do in this case. That's what we thought we -- with
the motion for judgment on the pleadings when the Court said well, the
December 22nd letter says it all, so they get it. And that's why I
indicated there --

THE COURT: And I was very comfortable with that decision.

MR. CORRALES: Yes. And that's why I said well, there's --
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there's independent facts, but if the Court does not feel comfortable
with that, I submit that we be allowed to file another motion, maybe
set another hearing date for that. If the Court wishes, we can set a
trial date of some sort, but I'm very uncomfortable with the former
Intervenors saying they get to come in again because they were never
members during this period of time, and I think the Court considered
those arguments when it said no. There is no interest here for them
to remain in this case.

So I think it's between us and the Commission, and if the
Court wants to have more facts developed, as the Court of Appeal said
that the Court is entitled to consider, then we should do that and
maybe by June, the DOI will have another decision that the parties can
take judicial notice of and certainly the former Intervenors in their
avenue of appeal can ask the Court of Appeal to take judicial notice
of the April 1st letter and any other subsequent letters that come
down from the Department of Interior, and they have their remedy.

THE COURT: Well, the -- go ahead, Mr. McConnell.

MR. McCONNELL: Number one, Intervenors haven't been
officially dismissed from this case.

Number two, this Court previously granted intervention.

Number three, the motion for reconsideration was exclusively
premised on the new facts of the December letter. That letter is
gone. That motion, therefore, has no underlying basis and it should
not be allowed to throw us out of a case when we were previously in
it. That would just be fundamentally wrong and unfair.

The various arguments about we don't have a right to this or
a right to that, that's not before the Court right now. We completely

and entirely disagree with that. We would submit that based on the
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more recent pleadings that Plaintiff has filed, that Plaintiff has
admitted to having no standing now that the December letter is gone,
so there's a whole lot of issues that need to be fleshed out in
detail, in briefing down that path, but for right now, the issue is
what do we do with the prior orders on March 11, and I don't see any
other way around the reality that the motion for reconsideration has
to be vacated in light of the April 1 letter. It has no basis in fact
or law with that December letter being set aside.

THE COURT: Yes.

MR. PINAL: If I may add, and just one more point Mr.
Corrales raised, I'm not familiar with any discussions Mr. Corrales
may have had with attorneys and his sources. I'm assuming their
Interior attorneys, I don't know. I can't read from the Assistant
Secretary's April 1 letter that the decision is going to come down in
June or that the Assistant Secretary intends on simply modifying or
shoring up his decision. All I read from the decision is that it set
aside and he's going to schedule a briefing this week.

THE COURT: And --

MR. PINAL: If Mr. Corrales --

THE COURT: --1 think that's all I can take judicial notice
of is that much, and I appreciate that there's probably a lot going
on, and I would be less than candid if I said I wasn't very curious
about what the subsequent actions were and what happened that
caused -- having worked in the Food & Drug Administration when I was a
very, very young lawyer, I understand how these things happen
sometimes, how an administrative decision gets changed or modified or
stayed through -- how can I say this gently. Through means other than

traditional legal briefs, and I don't know that that's what's going on
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here. I don't know if this is legal, political, has something to do
with Indian law. I have no idea. I'm just curious and I'm sure I'll
never know but what I have in front of me, though, is a set-aside of
the basis for my decision, and that's what I need to deal with.

Mr. Singleton?

MR. SINGLETON: Your Honor, could we have just a two-minute
recess. I'd like to confer with Mr. Corrales just about a couple
points, and then I think we'll have a suggestion that the Court might
consider.

THE COURT: Certainly.

MR. PINAL: Your Honor, if I may complete my thought.

THE COURT: Go ahead.

MR. PINAL: During the break, if Mr. Corrales is convinced
there's going to be a decision coming down from the Interior by June,
I think the best procedural tactic for the Court to take at this point
is to vacate the orders and issue a stay and have a CMC back in June.
If, as Mr. Corrales quoted from the Court of Appeal's decision, if
this Court is supposed to figure out from the development of the facts
what the relationship is between this tribe and the Federal
Government, the best thing to do is to wait for the Interior
Department to make a final determination.

THE COURT: Okay. We'll be in recess.

(9:27 a.m., recess).

(9:29 a.m., proceedings resumed)

MR. SINGLETON: Your Honor, in light of the Court's
indication, we have a suggested solution.

What we would propose is, rather than vacate the orders, that

you just, you know -- there's a stay on the entry of the judgment. At
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least pending the next decision by the Department of the Interior, and
that may give us a determination one way or the other. It may not and
it may just --

THE COURT: Given the history of this case.

MR. SINGLETON: Exactly. And it may not. It may be that
we're back to where we were before the December 22nd letter in which
case we're going to have to have a trial so I would suggest that
pending the next move by the Department of Interior, we go ahead and
proceed with the discovery we had planned. The Intervenors can
participate in the discovery, and we can just start working up the
case for trial. If, in fact, we don't have a final determination in
June or July. We don't know what that letter's going to say but
whatever it does say, unless it kicks us totally out of court, which I
don't think is going to be the case, we're going to have a factual
trial, and so I would suggest -- or we would suggest that we handle it
that way. We think that meets their needs, their concerns, and it
certainly meets our concerns.

THE COURT: And that's certainly the relief that you're
seeking, a stay of entry of judgment. Both -- that's what the
applications are for.

MR. McCONNELL: That's certainly part of it, but I -- again I
don't think that it would be proper at this stage to keep these orders
in place. There's no basis for them at this point.

THE COURT: They're not -- there would be a stay of entry of
judgment and -- a stay of the effect of the orders which would then
put the Intervenors back to where they were. In other words, you
would still be part of the case. You could participate in the case.

The State would not have to disburse the money, which is what this
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case is all about. We sometimes forget that, and I think that is a
fairly elegant solution. Would stay the orders, stay any entry of
judgment, allow discovery to proceed and set a date for a -- I guess
we could call it a CMC. Do we have a trial date?

MR. CORRALES: We did. It was May 13th, Your Honor, so
that's going to have to be adjusted.

THE COURT: I think we would want to -- I think probably the
best thing to do so we don't keep getting messed up with that is
vacate the trial date. I'm just talking out loud now. To vacate the
trial date and then depending on what happens and where things are, we
could set the trial on fairly short notice. I mean as opposed to
going out eight months or something.

MR. SINGLETON: Perfect.

THE COURT: Do that so you're not constantly trying to get
geared up for a trial that's probably not going to happen; and given
the history of this case, whether there's a decision in June or some
other date, I certainly can't predict. Mr. Corrales, I hope you're
right, that there would be a decision that quickly, but let's set a
CMC in June.

MR. CORRALES: And if we had the CMC, the Court would assign
a trial date of some sort or --?

THE COURT: Well, maybe.

MR. CORRALES: Maybe not.

THE COURT: Depending on where we are.

MR. CORRALES: Okay.

THE COURT: Maybe by then the parties would have more
insight, and the other thing is if Mr. Echo Hawk tomorrow says you

know what, I've thought about it again, and I'm reinstating my
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December 22nd letter, or I've got a whole new letter or whatever it
is, simply let me know and we'll --

MR. CORRALES: Okay.

THE COURT: -- you know, do that. Do what we need to do. I
would suggest that an order be prepared, and I guess technically what
it is, that I'm granting the applications, the ex parte applications
for stay even though the relief may not be identical to what was
requested, and if someone would -- maybe Mr. Corrales --

MR. CORRALES: Yes.

THE COURT: -- would draft a letter and submit it to counsel?

MR. CORRALES: Draft an order?

THE COURT: Right. So what I'm -- I'm not staying the case.
I'm only staying the effect of the two orders, the JOP and the
reconsideration order and staying any entry of judge -- both staying
the effect of the order and staying any entry of judgment and allowing
the parties to proceed with discovery, but I am going to stay any
further motions.

MR. CORRALES: Okay.

THE COURT: I don't want to hear any motions.

MR. CORRALES: There's a motion pending. I think the former
Intervenors filed a motion -- a formal motion for reconsideration for
March -- May 13th. That should be taken off calendar?

THE COURT: Yeah, I'd like that -- well...

MR. CORRALES: I mean this makes it moot.

MR. McCONNELL: Well, I would disagree. That was brought
under 10008(b). The problem that I'm having with the Court's thinking
on this is you're staying a reconsideration order that's premised on a

letter that no longer exists. My problem is is whatever happens in
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the future is going to be new and at that point whatever that new
letter, new decision is, it's going to have to be addressed separately
and dealt with, whatever it does say.

THE COURT: Maybe. Maybe --

MR. McCONNELL: T just--T --

THE COURT: If you go back and read the ten years of letters
and decisions in this case, there could very well be a letter in June
that says, "I am reinstating the December 22nd letter," period.

MR. McCONNELL: And if that were to occur, the Court would
certainly have the ability just like it has today with its inherent
authority to reconsider the vacation -- the vacating of these other
decisions.

My problem is it's essentially hanging over the heads of the
Intervenors and the State with these orders that have been granted and
now are stayed, but they've been granted on a basis that no longer
exists and the judgment that's hanging over our heads on a basis that
no longer exists, and it seems to me that the appropriate procedure at

this point is to just vacate everything and let it -- let the chips

fall where they may down the road and whatever happens happens and we

deal with it then. I mean I've never heard of this.

THE COURT: I prefer this solution. That may end up being
what happens. Certainly if there's a new letter, that may be what
happens, but I like this, and I -- you know, I think we'll do it the
way I said, and -- so again so it's clear, the status of the
Intervenors is having the reconsideration motion not effective; that
the Intervenors are part of the case and so the parties need to
do -- I mean if there's other things you need to do like discovery, I

think that should be done because I don't want this case to get
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delayed forever, and although -- let me say this: And I know,

Mr. Corrales, you have a little bit different view of this, but
basically, as I read the cases, I have very little authority of
jurisdiction. The tribe has certain authority. The Department of the
Interior has authority. The BIA has some authority. The federal
court -- excuse me, the federal courts have some authority.

About all I can do is interpret what they have done and say
whether or not that means that the Gambling Commission has to disburse
the money, but I don't know that I'm making any new decisions, and I'm
not quite sure what facts the Court of Appeal's talking about, and I
confess I haven't read that for a while. As things evolved, I was
reading all the motions, there was old stuff and there was a series of
new things that kept happening so it was just adding onto that, but --
so the most tempting thing to me is to at least allow the Department
of Interior to do whatever they're going to do because, as I have said
before, and I was not convinced otherwise, notwithstanding the
arguments of Defendants that as I understand the law, that decision of
the Department of Interior should they now make one in the future is a
final, binding decision and that's what persuaded me before, so if
they do -- if they make a decision, then it makes my job relatively
easy.

One of the problems in this case has been prior decisions at
various levels have not been as clear. The December 22nd letter to me
was the first time that it was black and white. Everything else was
shades of gray. They would make decisions that -- or advice or
whatever you might want to call those letters that were at least to me
were unclear. I know the Plaintiffs view it differently. The

Plaintiffs think decisions have already been made, but at least I had
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trouble with those, and so that's why I like the idea of at least not
having a trial until such time as the Department of Interior issues a
letter. If Mr. Corrales is right and they do it in June, that would

be fantastic, but I -- you know, I have no information about that
other than your indication.

MR. CORRALES: 1If you read the April 1st letter, the
Assistant Secretary said that it was going to do this as expeditiously
as possible in order to resolve these --

THE COURT: I know but in turn -- given the history of this
case, expeditiously has a different term than two months.

MR. CORRALES: Right.

MR. SINGLETON: What it was based upon, Your Honor, were
indications from some of the Indian lawyers who have contacts with the
Interior, which is hearsay upon hearsay, and we'll stipulate that
that's probably not admissible as the Court can take judicial notice
of. That's just the informal indication we get, but the Court's
proposal, I think, really makes a lot of sense because it will allow
us to develop factually clarification for some of those prior
decisions through the discovery we have planned and hopefully even if
the ultimate decision by the Department of Interior is not dispositive
one way or the other, we'll still be in a position to have a
meaningful trial and present evidence, factual evidence to the Court
for decision.

MR. PINAL: Your Honor, if I may, the only part of the order
that troubles me is the discovery. I think the Court expressed some
concern about what the Court of Appeal meant when it said developing
the facts. Contrary to counsel's assertion, we have not argued that

this is not a tribe. What we've argued is the BIA has not recognized
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a government for this tribe and the BIA has not recognized Sylvia
Burley has the authorized leader, and I think that's what the Court of
Appeal meant by sending it back to the trial court to figure out most
importantly whether Sylvia Burley is the authorized leader, and what
we're concerned with is Plaintiffs have served an inordinate amount of
discovery we think for this particular case and we are going to have a
discovery fight.

There was a discovery motion scheduled for March 11th that
was taken off calendar because of how the Court decided the other
motions so I know the Court indicated it didn't want to hear any more
motions, but there are going to be discovery motions coming.

What we would propose, as the Court indicated, what if the
Secretary said tomorrow I'm reconsidering my April 1 order. They're
not going to have any discovery, they're not going to -- can't do
discovery, they gave up their discovery once the December 22nd
decision came out, so we're back into spending a lot of time and money
on discovery unnecessarily, I think, until the Assistant Secretary's
decision comes down.

MR. SINGLETON: Your Honor, in a case where 6 or $7 million
are at issue, I hardly think it inconvenient or unnecessary to have
the discovery that we made up, and my understanding of the Court's
indication of when it said no motions in the interim would be
motion -- any dispositive motions --

THE COURT: I don't want to see any more summary judgments --

MR. SINGLETON: Exactly.

THE COURT: -- or judgments on the pleadings and demurrers,
that sort of thing but yeah, if you're having a discovery dispute, if

you are, I do want to discuss it informally before you file a motion;
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have the opportunity to talk to you.
MR. SINGLETON: On those, Your Honor, should we just get an
ex parte --

THE COURT: Yes.

MR. SINGLETON: -- on an expedited basis and come in and chat

about it?

THE COURT: Yes.

MR. SINGLETON: Okay. Very well.

THE COURT: That's always encouraged. I can't force you to
do that, but it's very helpful.

MR. SINGLETON: The Plaintiff --

THE COURT: And ]I -- and generally if I can't resolve the
entire dispute, I can certainly narrow it. I mean sometimes you get
into an issue -- technical issues like privilege and that, but on
things like relevance and scope and that, I think it's very helpful to
have an informal discussion and solve the State's issue of saving some
money because I know the State needs the money.

All right. Anything else we can accomplish today?

MS. WOODS: Your Honor, as far as scheduling goes, you kept
saying June.

THE COURT: Okay. Let's set a date. Why don't we do it
towards the end of June. You know what, that may even be too
soon because -- I would say -- it sounds like even according to your
rumor -- your double hearsay rumors, that the earliest would be June,
so let's set it in July.

MS. WOODS: Okay. Do you want regular time or afternoon?

THE COURT: Well, let's just set it at the normal time. Ten

o'clock. If something happens before then that you think is going to,
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you know, change things, let me know because at ten o'clock I'm only
able to give you a couple minutes, and if you just come in, here's
what happened, we filed some briefs, looks like this is going to
happen, that's great; but if something happens dramatically, call and
we'll reschedule it for a time when I have a little more time.

MR. CORRALES: What date, Your Honor? What date in July?

THE COURT: I'm sorry. Did you give me a --

MS. WOODS: Any Friday in July is wide open right now.

THE COURT: Let's just say July 15th.

MS. WOODS: Okay.

THE COURT: If that works for everybody.

MR. CORRALES: And the Court said ten o'clock?

THE COURT: That'll be at ten o'clock. And as I say, if

something happens, somebody -- some government agency does something

that you think is significant, let me know, and we can change -- we
can do it sooner or do it at a -- or change the date and time so we
have more time to talk about it.

MS. WOODS: Your Honor, does this also vacate the other
future dates because I had two motions, and I know the TRC and trial
call are vacated but I have two motions.

THE COURT: I want to take off the pre-judgment interest
motion. I want that to go off calendar.

MS. WOODS: Okay.

THE COURT: What was the other one?

MS. WOODS: The other one, I believe, was -- I think the May
13th motion for reconsideration.

THE COURT: Yeah, I want that to go off.

MR. McCONNELL: We'll take that off calendar.
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THE COURT: Yeah.

MR. CORRALES: And I will prepare the order and circulate it
for approval as to form.

THE COURT: All right. Okay. Well, this is an interesting
case. Just as an aside, I mean one of the things I think you need to
be aware of when you come in here -- and you've done a very good
job --is understand that I know nothing about Indian law or any of
that and that in this job you're the ultimate generalist. As a lawyer
you specialize plus you get a lot more time to spend on your cases. 1
mean I'm deciding malicious prosecution, fraudulent conveyance,
construction defect, personal injury, breach of contract,
partnerships, labor law, class actions. I mean just -- and half of
them are things I'd never heard of before, even though I had 31 years
of private practice and thought I knew something. I even had cases
with John Collins when he was a rookie at Luce, Forward, but -- you
know, I mean just like everybody -- you know, you -- as a lawyer, you
tend to narrow your focus, whether you want to or not, you do a good
job on some personal injury case, the next thing you know, you get a
referral of a personal injury case and next thing you know, you're a
personal injury specialist even though you thought you were an
antitrust guy or something. That's how I started. I was an antitrust
guy and got into other things.

So -- anyway I do appreciate where you've tried to educate me
on these things, and this is just a peculiar case because it's -- you
want me to decide things but I don't have the power to decide things.
It's very peculiar.

All right. Thank you.

MR. SINGLETON: Thank you, Your Honor.
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MR. CORRALES: Thanks, Your Honor.
MR. McCONNELL: Thank you.

(9:49 a.m., recess)
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