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MEMORANDUM IN SUPPORT OF DEFENDANTS’ OPPOSITION
TO PLAINTIFF’'S MOTION FOR PRELIMINARY INJUNCTION

INTRODUCTION

The Tribe’s preliminary injunction motion is yet another reflection of the underlying
internal tribal dispute over leadership, membership and organizational issues which constitutes
the very essence of this lawsuit. The Tribe’s motion really amounts to the latest episode in an
ongoing, seemingly interminable, saga of internal tribal turmoil. Defendants strongly oppose
this latest maneuver to avoid confronting the jurisdictional deficiencies in the Tribe’s case,
and request that this Court first consider Defendants’ pending Motion to Dismiss before
ruling on the Tribe’s motion for preliminary injunction.

Plaintiff California Valley Miwok Tribe now challenges the decision of Raymond Fry,

Tribal Operations Officer, Bureau of Indian Affairs’ Central California Agency, contained in the
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October 26, 2005 letter from Mr. Fry to Ms. Silvia Burley, refusing to take action on Tribal
Resolution No. R-1-09-26-2005. See Attachment A hereto. This resolution authorized the
reprogramming of “Tribal Priority Allocation” (TPA) funds in the amount of $3,000 for each of
three years (fiscal years 2006, 2007, and 2008) for the purpose of transferring these funds “into
a special Bureau [BIA Central California Agency] account for the express purpose of expanding
the Realty and Environmental Services [offices of the Agency] in the area of fee-to-trust
acquisitions by funding the California Fee-to-Trust Program.”? The Tribe sent the Resolution to
the Central California Agency for the purpose of having BIA approve it.

As noted, this present challenge (as is true of the Tribe’s challenge to the March 26,
2004 decision of the Superintendent of BIA’s Central California Agency (see Complaint filed
April 12, 2005; Memorandum in Support of Defendants” Motion to Dismiss, filed August 5,
2005 at 1-5)), clearly reflects the underlying internal tribal dispute over leadership and
organizational issues which constitutes the very core of this suit. Plaintiff’s motion unavoidably
implicates the Defendants’ Motion to Dismiss, which, if granted, would dictate denial of the
Plaintiff’s motion. Accordingly, Defendants suggest that the Court first rule on their Motion to
Dismiss on which briefing has been completed. In the alternative, Defendants request the Court
to deny the Tribe’s motion for a preliminary injunction and then rule on the government’s

Motion to Dismiss.

2 Under the Indian Self-Determination and Education Assistance Act, Public Law 93-638, Act of
January 4, 1975, 88 Stat. 2203, commonly referred to simply as “638" (25 U.S.C. § 450 et seq.),
tribes can contract with the BIA to perform services that the BIA would otherwise perform
pursuant to the Tribe’s Tribal Priority Allocation (TPA). The funds in this case were provided to
the Tribe by the BIA pursuant to a “638" contract to enable the Tribe to implement the Aid to
Tribal Government Program and, thus, were Federal government, not tribal monies.

2
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FACTUAL BACKGROUND?

In his February 11, 2005, letter, Michael D. Olsen, the Acting Principal Deputy Assistant
Secretary- Indian Affairs, stressed: “The first step in organizing the Tribe is identifying putative
tribal members. If you need guidance or assistance, Ray Fry... of the Central California Agency
of the BIA can advise you how to go about doing this.” This admonition prompted both tribal
factions to set up meetings to discuss the organization of the Tribe. See Attachment B hereto
(Third Declaration of Raymond Fry, dated January 3, 2006, 12).

Beginning in March, 2005, the Central California Agency’s acting and permanent
Superintendents and Mr. Fry held a series of meetings, attended by Mr. Yakima Dixie,
(hereditary chief of the Tribe, first Tribal Chairperson, and spokesperson for “putative tribal
members,” -- see Motion of Yakima Dixie to Intervene at 2), his tribal consultants, attorneys and
prospective tribal members and, on the other hand, representatives of Ms. Silvia Burley. See
Attachment B (1d., 11 13-17).

The principal subjects of discussion at the foregoing meetings were: (1) identification of
putative members of the Tribe; (2) organizational approaches/methods that should be considered
for use; (3) the concerns of the Yakima Dixie faction about the use of P.L. No. 93-638 contract
funds under Ms. Burley’s leadership; (4) the use of non-gaming revenues by the Burley faction;
and (5) the lack of Ms. Burley’s personal involvement in any of these meetings. 1d., 116.

Tribal Resolution No. R-1-09-26-2005, (dated September 26, 2005), authorized a
reprogramming of “638” funds in the amount of $3,000 for each of Fiscal years 2006, 2007 and

2008 for the purpose of joining the fee-to-trust consortium comprised of numerous federally

¥ The “Factual Background” of this litigation contained in the Memorandum in Support of the
Defendants’ Motion to Dismiss at 5-9 covers the period from 1998 up through February 11,
2005, and is incorporated herein by reference.
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recognized tribes in California. The purpose of the BIA’s Pacific Region Fee-to-Trust Program
is to facilitate putting tribal fee lands into trust. 1d., 1120, 21. The Department of the Interior is
now reviewing the authority for, and appropriateness of, this program. Id., 122.

On September 2, 2005, Mr. Yakima Dixie moved to intervene in this case. Just before
that, on August 30, 2005, Ms. Silvia Burley, the leader of the other faction of the Tribe, notified
Mr. Dixie that he had been officially disenrolled from the Tribe. Id., 111. See also Plaintiff’s
Opposition to Yakima Dixie’s Motion to Intervene, at 7-9.

In a letter of October 26, 2005, addressed to Ms. Silvia Burley, from Raymond Fry,
Tribal Operations Officer for the BIA’s Central California Agency, Mr. Fry stated that he was
returning Tribal Resolution No. R-1-09-26-2005, authorizing a reprogramming of Tribal Priority
Allocation (TPA) funds [that is, “638" contract monies provided to the Tribe by BIA to enable
the Tribe to implement the Aid to Tribal Government Program and thus government, not tribal,
monies], in the amount of $3,000 annually (for Fiscal Years 2006, 2007, and 2008) for use in the
BIA’s Fee-to-Trust Program without taking any action thereon. See Attachment B (Declaration
of Raymond Fry), 1 23, 24. The stated rationale for the refusal to take action was that “ . .. the
BIA does not recognize any governing body for the Tribe, nor do we currently have a
government-to-government relationship with the California Valley Miwok Tribe . ..” Although
Mr. Fry had sent a draft of the letter to Scott Keep, Assistant Solicitor, Tribal Government and
Alaska, in the main Office of the Solicitor in Washington, D.C., neither Mr. Fry nor any other
official of the BIA’s Central California Agency requested Mr. Keep’s approval of the draft
before it was sent to Ms. Burley. See Attachment D hereto (Declaration of Scott Keep, 1 8).

The quoted language was derived from Mr. Fry’s reliance on the decision contained in

the March 26, 2004, letter from Superintendent Dale Risling to M. Silvia Burley. See
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Attachment B hereto (Declaration of Raymond Fry, §24). The gist of the March 26th decision
was that the Tribe was not “organized” because it had not yet identified the members of the
“greater tribal community” and, therefore, the Tribe’s organizational efforts up to then “did not
reflect the involvement of the whole tribal community.” The Superintendent concluded that the
BIA could not recognize the tribal constitution [or, by extension, any other tribal governing
document] or recognize Ms. Burley as Tribal Chairperson. See Attachment A to Defendants’
Reply to Plaintiff’s Opposition to Defendants’ Motion to Dismiss. Mr. Fry’s conclusion that the
BIA “does not recognize any governing body for the Tribe” is fully supported by the March 26"
letter.

However, the March 26" letter does not appear to support the statement that there is no
“government-to- government relationship” between CVMT and the federal government. The
decision embodied in the March 26" letter is at the core of the pending lawsuit, as Defendants’
Motion to Dismiss amply demonstrates, and is likewise implicated by the preliminary injunction
motion because the Fry letter is derivative of the March 26" letter.

On November 2, 2005, the attorney of record for the Defendants, James M. Upton, had a
telephone conversation with Plaintiff’s attorney of record, George Steele. Mr. Steele requested
that the October 26™ Fry letter be retracted. See Attachment C hereto (Declaration of James M.
Upton, 12). In response to Mr. Steele’s specific question as to whether Scott Keep had seen a
draft of the Fry letter before it was sent out, Mr. Upton stated that Mr. Keep had received a draft
of the Fry letter, but that no BIA Central California Agency official checked with Mr. Keep to
obtain his approval of the letter before the letter was sent to Ms. Burley. Id. Mr. Upton told Mr.
Steele that he would attempt to find out as soon as possible whether BIA would be willing to

retract the October 26™ letter. Id. Mr. Upton informed Mr. Keep that Mr. Steele wanted to know
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if BIA was going to retract the October 26" Fry letter. Attachment D (Second Declaration of
Scott Keep, 19). Mr. Keep could not furnish an answer to Mr. Steele’s inquiry, until Mr. Keep
had an opportunity to brief the Acting Principal Deputy Assistant Secretary on this matter. See
Attachment D (Second Declaration of Scott Keep,  11). This briefing still had not occurred
when Mr. Keep was advised that Plaintiff anticipated filing a motion for a temporary restraining
order. Id. 17 12-14.

Subsequent to the November 2™ conversation, Mr. Upton requested that Mr. Keep
contact Mr. Fry directly to determine if the Agency was willing to retract the Fry letter. Mr.
Keep stated that he would contact Mr. Fry. Id., 13

In a November 21, 2005, telephone conversation with Mr. Steele, Mr. Upton stated that
the Central California Agency had not yet responded to Mr. Keep’s request and that he had
nothing to report. Mr. Upton conveyed Mr. Keep’s request that the parties agree on a deadline
for the next telephone conversation. Counsel for the parties agreed on a deadline of December
1, 2005. 1d., 4.

On or about December 2, 2005, Mr. Upton left a message for Mr. Steele that he still did
not have anything to report because the Central California Agency had not yet decided whether
or not it would retract the Fry letter. 1d., 5.

On October 28, 2005, the BIA Central California Agency had notified Ms. Burley that it
was scheduling an on-site “monitoring” visit for the purpose of reviewing the tribe’s use of
“638” contract funds for November 28, 2005. See Attachment B (Third Declaration of Raymond
Fry, 125); see also {1 18, 19 regarding the purposes of the Indian Self-Determination and
Education Assistance Act, 25 U.S.C. 8 450, et seq. (2005). The BIA’s regulations establish a

standard procedure for the annual monitoring of tribal handling of “638” contract funds. See 25
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C.F.R. Part 900 (2005). In addition, the Tribe had agreed to such a visit in the Fiscal Year 2005
Annual Funding Agreement which is a part of the “638” contract between the Tribe and BIA.
Fry Deposition, | 25.

On November 7, 2005, Ms. Burley refused to agree to the November 28" visit. 1d., 11 25,
26, 27. In a December 6, 2005 letter, the BIA scheduled a December 12, 2005, site visit at Ms.
Burley’s residence/office. Ms. Burley cancelled the site visit. The BIA rescheduled the site visit
for December 20, 2005, and, once again, Ms. Burley cancelled the site visit. See Attachment B,
Declaration of Raymond Fry. Id., 1 28-34.

On December 5, 2005, Mr. Upton telephoned Mr. Steele to inform him that the BIA had
decided it would not retract the Fry letter and was standing by the position stated therein. See
Attachment C hereto (Declaration of James M. Upton, {6).

On December 5, 2005, Mr. Chad Everone sent a letter to Superintendent Troy Burdick of
the Central California Agency stating that the California Gambling Control Commission had
filed an interpleader suit in State court against Silvia Burley, Yakima Dixie, Chad Everone, and
Velma Whitebear, in order to resolve the question of how the Commission should handle the
distribution of Revenue Sharing Trust Fund (RSTF) monies to the Tribe. See Attachment F
hereto. The Commission’s Complaint alleges that it “. .. lacks knowledge and authority to
determine the validity of the defendants’ conflicting claims to control of the CVMT’s
government, and authority to represent it, and so cannot determine to whom the RSTF monies
should be distributed, on behalf of the CVMT.” See Exhibit 5 attached to the Tribe’s Motion for
Preliminary Injunction, 114. This Fund is comprised of a fixed portion of the gaming revenues
earned annually by the federally recognized tribes in California that conduct Indian gaming;

these revenues are distributed to the non-gaming tribes, such as the Plaintiff tribe, each year on a
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quarterly basis. 1d. See also Defendants’ Reply to Plaintiff’s Opposition to Defendants’ Motion
to Dismiss at 10-12.
ARGUMENT

. THE UNITED STATES’ MOTION TO DISMISS SHOULD BE
CONSIDERED FIRST.

As set forth above, Defendants filed their Motion to Dismiss on August 5, 2005, arguing
that the Tribe’s case suffers from jurisdictional infirmities. Briefing on Defendants’ Motion to
Dismiss has been concluded and awaits a ruling by this Court. In their Motion to Dismiss,
Defendants argue that: (1) this Court lacks subject matter jurisdiction over this case which, at its
core, is really an internal tribal dispute, or, in the alternative; (2) this suit fails to state a claim
upon which relief may be granted because the suit, in reality, challenges the March 26, 2004
decision of Superintendent Dale Risling, and Ms. Burley failed to exhaust her (or the Tribe failed
to exhaust its) administrative remedies for appealing this decision. Consideration of Defendants’
Motion to Dismiss before the Tribe’s motion for preliminary injunction is appropriate because

this Court must first assure itself that it has jurisdiction. See, e.qg., In re Federal Election

Campaign Act Litigation, 474 F. Supp. 1051, 1053 (D.D.C. 1979) (If a court believes that it is

without subject matter jurisdiction, dismissal is mandatory.). See also Taylor v. Commonwealth

of Virginia Department of Transportation, 170 F.R.D. 10, 12 (E.D. Va. 1996); and Watson v.

Clark, 716 F. Supp. 1354, 1356 (D. Nev. 1989) (Dismissal is mandatory if the court lacks subject
matter jurisdiction). Because Defendants’ Motion to Dismiss challenges this Court’s subject
matter jurisdiction to hear Tribe’s claims, it should be heard prior to the Tribe’s motion for

preliminary injunction.
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1. THE ISSUANCE OF A PRELIMINARY INJUNCTION IS AN
EXTRAORDINARY REMEDY.

The United States Supreme Court has declared that a preliminary injunction constitutes

an “extraordinary and drastic remedy.” Mazurek v. Armstrong, 520 U.S. 968, 972 (1997). The

movant for a preliminary injunction bears the burden of making the following four showings: (1)
a substantial likelihood of success on the merits; (2) movant will suffer irreparable harm if its

motion is denied; (3) injunctive relief would not significantly harm other interested parties; and

(4) the public interest would be served by granting injunctive relief. Katz v. Georgetown Univ.,

246 F.3d 685, 687 (D.C. Cir. 2001); Mova Pharm. Corp. v. Shalala, 140 F. 3d 1060, 1066 (D.C.

Cir. 1998). The federal district court balances the showings made on each of the four factors in

order to determine how to rule upon a motion for a preliminary injunction. Mova Pharm. Corp.,

140 F.3d at 1066. Defendants submit that this balancing process should lead the Court to deny
the motion.

I11.  PLAINTIFF HAS NOT MADE A SHOWING OF A SUBSTANTIAL
LIKELIHOOD OF SUCCESS ON THE MERITS.

Plaintiff must make a “strong showing it is likely to prevail on the merits” - - that is, must

establish “a substantial indication of probable success.” Washington Metro. Area Transit

Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 842-43, 844 (D.C. Cir. 1977). In the

circumstances present here, Plaintiff cannot make the required showing, unless it preliminarily
succeeds in refuting Defendants’ arguments that: (1) this Court lacks subject matter jurisdiction
over this case which, at its core, is really an internal tribal dispute, or, in the alternative; (2) this
suit fails to state a claim upon which relief may be granted because the suit, in reality, challenges
the March 26, 2004 decision of Superintendent Dale Risling, and Ms. Burley failed to exhaust

her (or the Tribe failed to exhaust its) administrative remedies for appealing this decision. Even
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though the PI motion is purportedly aimed at the Fry letter sent to Ms. Burley on October 26,
2005, the Fry letter is really rooted in the March 26" letter, as the Fry Declaration attached
hereto makes readily apparent.?

A. Lack of Subject Matter Jurisdiction.

We reiterate the argument contained in our Motion to Dismiss filed on August 5, 2005,
that, at bottom, this lawsuit amounts to nothing more than an internal tribal dispute, and, as a
general rule, federal district courts lack jurisdiction over internal tribal leadership, membership
and organizational issues. See Memorandum in Support of Defendants’ Motion to Dismiss at 9-

11. If the Court should find that it lacks jurisdiction over this lawsuit, it follows, a fortiori, that

the Plaintiff’s Pl motion must be denied.

B. Failure to State a Claim Upon Which Relief May be Granted.

Neither Ms. Burley nor the Tribe attempted to file an administrative appeal from the
Superintendent’s decision contained in the March 26, 2004 letter, even though the letter
specified the applicable administrative appeal procedures. This failure to exhaust administrative
remedies constitutes a failure to state a claim upon which relief may be granted and the Court
should dismiss the Complaint. If the Court should decide to dismiss the Complaint, then it must
necessarily deny the Tribe’s Pl motion. See Memorandum in Support of Defendants’ Motion to
Dismiss at 12-21 on the argument concerning the failure to state a claim.

In sum, if the purpose of Plaintiff’s Pl motion is to preserve the status quo until such time

as the court can make “a final determination of the merits of the suit” Washington Metro. Area

Transit Comm’n. v. Holiday Tours, Inc., 559 F.2d at 844, but the Defendants have pending a

¥ This does not mean that because the Tribe did not file an administrative appeal from the March
26" decision, it was somehow precluded from lodging an administrative appeal from the October
26™ action.

10
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dispositive motion (based principally on non-merits defenses to the lawsuit), which could be
granted solely on the basis of these non-merits defenses, then the Court should rule on that
dispositive motion first. If the Court were to grant the Defendants” Motion to Dismiss, the Court
would not have to reach the merits of the suit. Accordingly, ruling on the Motion to Dismiss
first has the potential for conserving judicial resources. In this regard, we stress that a plurality
of the Justices in one decision of the United States Supreme Court voiced a strong objection to
having a federal court decide the merits of a case over which the court lacks jurisdiction. Steel

Co. v. Citizens for a Better Env’t, 523 U. S. 83, 101-102 (1998).

If the Court decides it will not rule on Defendants’ Motion to Dismiss first, then,
alternatively, we request that the Court rule on the non-merits defenses set out therein (and
reiterated above), when considering Plaintiff’s preliminary injunction motion.

C. Likelihood of Plaintiff’s Success on the Merits.

Plaintiff contends there are two merits issues in this case: “1) whether CVMT possesses
the right to make its own laws and be governed by them; and 2) whether Defendants are acting
unlawfully by interfering with CVMT’s self-governance.” (Pl. Memorandum at 11). Plaintiff

asserts that the decision in Ransom v. Babbitt, 69 F. Supp. 2d 141 (D.D.C. 1999) stands for the

proposition that the Defendants “. . . have the responsibility to interpret, not approve or reject,
tribal laws.” [Emphasis supplied] Id. However, while Indian tribes have a right to promulgate
their own governing documents, the BIA, nonetheless, has the responsibility to ensure that these
documents reflect the will of the tribe as a whole, including the greater tribal community in the
case of an “unorganized” tribe such as the CVMT. Mr. Fry’s October 26, 2005 letter is
consistent with this responsibility and did not unlawfully interfere with the CVMT’s self-

governance.

11
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The threshold fact here is that the Tribe sent Tribal Resolution No. R-1-09-26-2005 to the

BIA Central California Agency for the purpose of obtaining BIA approval. See Third

Declaration of Raymond Fry, 123 (Attachment B hereto). This reality is totally inconsistent with
the Tribe’s basic argument that the BIA has no responsibility/authority to approve or reject tribal
laws and, in and of itself, should preclude any showing of “a substantial indication of

[Plaintiff’s] probable success.” Washington Metro. Area Transit Comm’n., supra, 559 F.2d at

8427

1. The Will of the Tribal Membership is an Important Element of the
Federal-Tribal Relationship.?

More than three and one-half years ago, the Tribe stated in a previous suit against the
federal government that “ . . . . it was an Indian Tribe with a potential membership of 250
people . ..” [Emphasis added]. See Attachment B to Defs. Memo. in Support of Motion to
Dismiss. As we point out in our Motion to Dismiss, and reiterate here, the Plaintiff has yet to

identify which of the 250 potential members should be made members of the CVMT.Z

The federal-tribal relationship is founded upon the premise that tribal governing

¥ The Department is now reviewing the existing Fee-to-Trust program of the BIA’s Pacific
Regional Office. See Attachment B hereto (Declaration of Raymond Fry, §22).

¥ In their Motion to Dismiss, the Defendants analyze the merits of this suit. Defs. Memo. at 21-
32; to the extent this Opposition may not reiterate all of the merits arguments in support of
Defendants’ Motion to Dismiss this case, it incorporates herein any remaining arguments by
reference.

Tt is ironic that soon after the series of meetings held at the Central California Agency to
facilitate the organization of the Tribe began, Ms. Burley wrote to Acting Superintendent Dale
Morris that Mr. Melvin Dixie, Yakima Dixie’s brother, *. . . may have a right to participate in the
organization of the Tribe.” See Attachment B (Third Declaration of Raymond Fry, Exhibit 6G
attached thereto). This statement could be viewed as an admission by Ms. Burley that at least
some individuals in the Yakima Dixie faction should be made members of the CVMT, thereby
entitling them to participate in the organization of the Tribe.

12
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documents reflect the will of the tribe as a whole. The Secretary of the Interior has the
responsibility to determine whether the governing documents of a tribe with which the Secretary

deals actually represent the will of the tribe as a whole. In Ransom v. Babbitt, 69 F. Supp. 2d

141 (D.D.C. 1999) (a decision relied upon by Plaintiff), the failure of the BIA to determine
whether a proposed tribal constitution was valid led the court to conclude the BIA was “ . ..
derelict in [its] responsibility to ensure that the Tribe make its own determination about its
government consistent with the will of the Tribe and the principles of tribal sovereignty.” 69 F.

Supp. 2d at 153. While Ransom dealt with an organized tribe, the quoted language logically

applies to an “unorganized” Indian tribe, which also should make all of its determinations about
tribal governing documents consistent with the will of the greater tribal community. It appears
that Tribal Resolution No. R-1-09-26-2005 does not reflect the will of the greater tribal
community, because the CVMT has not, as of January 3, 2006, identified which of the 250
potential members should be made tribal members. In this regard, the February 11, 2005,
Olsen letter pointedly states, in pertinent part, as follows: “The first step in organizing the Tribe
is identifying putative tribal members.” Yakima Dixie’s Motion to Intervene, filed on September
2, 2005, echoes Mr. Olsen’s concern, because it asserts that Mr. Dixie “is hereditary Chief, by
lineal descent, of the Tribe and a Spokesperson for the ‘Putative members of the Tribe.”” Dixie
Motion to Intervene at 2.

In sum, Mr. Fry’s October 26" letter is totally consistent with the Department’s
responsibility to ensure that Tribal Resolution No. R-1-09-26-2005 reflects the will of the greater
tribal community - - that is, all or most of the potential membership of 250 people, which,
according to the Plaintiff, existed as of April 25, 2002 (the date the complaint in the prior suit

was signed). It follows, then, that the October 26™ letter did not unlawfully interfere with the

13
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CVMT s right of self-governance.

2. Neither 25 U.S.C. 476(h) nor 25 U.S.C. 3601(4) Makes Plaintiff
Success on the Merits Likely.

Plaintiff relies upon Section 476(h) of the Indian Reorganization Act and Section 3601(4)
of the Indian Tribal Justice Act for the proposition that the BIA may not “ . . . disregard
CVMT’s governing documents and Constitution.” Pl. Memo. at 11-12. Plaintiff is really
arguing that the government must accept whatever tribal constitution and other tribal governing

documents the CVMT has promulgated and has no role to play with respect to these governing

documents. However, this argument ignores the Department of the Interior’s responsibility for
ensuring that an Indian tribe’s tribal constitution and other governing documents reflect the will
of the tribe as a whole. In the circumstances of this case, that duty extends to ensuring that
CVMT’s Tribal Resolution No. R-1-09-26-2005 (the governing document put specifically at
issue by the Pl motion) reflects the will of the greater tribal community, as discussed above. See
Defs. Memo. in Support of Motion to Dismiss at 24-28.

Section 476(a)(1) of the Indian Reorganization Act (IRA) (P.L. No. 383, Act of June 18,
1934, 48 Stat. 984 (25 U.S.C. § 461 et seq.), has been held to allow the Secretary to reject the
results of a Secretarial election held for the purpose of determining whether amendments to a
tribal constitution should be approved, where it was unclear whether the approved amendments

were supported by a majority of the voting members of the tribe. Shakopee Mdewakanton Sioux

(Dakota) Community v. Babbitt, 107 F. 3d 667, 670 (8" Cir. 1997). Clearly, Congress is

presumed to know the law when it enacts new legislation. Garrett v. United States, 471 U.S.

773, 793-94 (1985). This presumption necessarily encompasses awareness that the premise of
the federal-tribal relationship is that tribal governing documents reflect the will of the tribal

membership. Therefore, it follows that when Congress enacted Section 476(h) of the IRA,
14
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Section 476(h) implicitly incorporated the principle that tribal governing documents must reflect
the will of the tribe as a whole. It is well established that sections of the same statute are to be

read together so as to be consistent. King v. Shaefer, 940 F.2d 1182, 1185 (8" Cir. 1991). Since

Section 476(a)(1) has been held to incorporate the Secretary’s responsibility to ensure that tribal
governing documents reflect the will of the tribal membership/the tribe as a whole, it follows,
then, that Section 476(h) implicitly incorporates the same responsibility. Finally, we read
Section 476(h) as freeing tribes from the procedural constraints of Sections 476(a) and (c) that
apply to tribal requests for the calling of a Secretarial election to approve proposed tribal
governing documents (or amendments thereto). Plaintiff has not demonstrated that Section
476(h) effectively negated the Secretary’s authority to find that a tribe is “unorganized” and to
refuse to recognize a tribal governing document because it does not reflect the will of the greater
tribal community (or a majority of the members of that community). Finally, Interior’s reading
of Section 476(h) is entitled to substantial deference given its expertise in interpreting Indian

legislation. Chevron USA, Inc. v. Natural Resources Defense Council, 467 U.S. 837, 844

(1984). The Supreme Court has “... long recognized that considerable weight should be
accorded to an executive department’s construction of a statutory scheme it is entrusted to
administer.” 467 U.S. at 844.

Plaintiff’s reliance on the Indian Tribal Justice Act (P.L. No. 103-176, Act of December
3, 1993, 107 Stat. 2004 (codified at 25 U.S.C. 3601, et seq.)) is misplaced as well. The finding
in Section 3601(4) is outweighed by the fact that the basic purpose of the Actwas “ ... to
improve the administration of justice . .. [in] Indian country and to provide resources to tribal
justice systems.” H.R. Rep. No. 103-205, reprinted in U.S. Code Cong. & Admin. News, 103"

Cong., 1* Sess. (1993), p. 2425. The same report states, in pertinent part, that “ . . . funding for

15
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tribal courts remains a serious problem. * * * The Committee is aware of many Indian tribes that
have not developed tribal justice systems due to a lack of funds.” Id. p. 2429. Unlike Section
476 of the IRA, the Indian Tribal Justice Act does not concern the promulgation of tribal
governing documents and should be deemed irrelevant.

3. Defendants Acknowledge there is a Government-to-Government
Relationship between the Federal Government and the CVMT.

Notwithstanding the language of the October 26™ letter, Mr. Fry’s Declaration establishes
that his letter was, in fact, based upon the March 26, 2004 letter of Superintendent Risling to
Silvia Burley and the letter’s statement that the BIA “does not recognize any governing body for
the Tribe” accurately reflects the decision contained in the March 26" letter, but that the March
26" letter does not appear to support the statement about the absence of a “government-to-
government relationship” between the CVMT and the federal government. Defendants submit
that the lack of a recognized governing body, in and of itself, adequately supports Mr. Fry’s
decision not to take any action on the Tribal resolution. Even though Defendants agree with
plaintiff that the October 26" letter could not operate to abolish the government-to-government
relationship, the Tribe’s fixation with this issue belies the fundamental issue presented by this
case - - namely: the Secretary’s responsibility for ensuring that tribal governing documents
promulgated by an “unorganized” tribe reflect the will of the greater tribal community.

In short, Plaintiff has not met its burden of demonstrating a likelihood of success on the
merits.

V. PLAINTIFF HAS NOT SHOWN IT WILL SUFFER IRREPARABLE

HARM IF ITS MOTION FOR A PRELIMINARY INJUNCTION IS
DENIED.

Plaintiff asserts that the Interior Department’s “unlawful interference with tribal self-

governance constitutes irreparable harm.” Pl. Memo at 16-17. The Tribe cites three decisions - -
16
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(1) Prairie Band of Potawatomie Indians v. Pierce, 253 F.3d 1234 (10" Cir. 2001); (2) Kiowa

IndianTribe of Oklahoma v. Hoover, 150 F.3d 1163 (10™ Cir. 1998); and (3) Seneca-Cayuga

Tribe v. Oklahoma, 874 F.2d 709 (10" Cir. 1989) - - in support of its argument. Id. at 17.

At the outset, we note that the Tribe does not allege that it contemplated the imminent
purchase of land which it would request be put into trust. Thus, the October 26" refusal to act
upon the Tribal Resolution No. R-1-09-26-2005 did not irreparably harm any anticipated efforts
to put tribal land into trust. Also, the premise of the CVMT’s argument is that the BIA Central
California Agency “unlawfully interfered” with the CVMT’s self-governance. To the contrary,
we have demonstrated that the fundamental issue here is whether the BIA has the
responsibility/authority to ensure the tribal governing documents promulgated by an
“unorganized” tribe reflect the will of the greater tribal community, and that the BIA does have
such responsibility/authority. Since the premise for the Tribe’s argument on irreparable harm is
faulty, its argument should be rejected for this reason, as well.

None of the three cited decisions, however, concerns allegedly unlawful actions by the
federal government. Kiowa, for example, involved a series of suits against the tribe in state
court by tribal creditors. These suits presented the prospect of potential seizure of tribal assets
by those tribal creditors and the creation of a bar against the full enforcement of tribal laws

bearing on rights of tribal creditors. In Seneca-Cayuga, the state of Oklahoma sued in state court

to enjoin the operations of a tribe’s bingo games; the federal court granted the tribe’s preliminary
injunction to head off possible loss of revenue from tribal bingo operations and loss of tribal

members’ jobs at the bingo parlor. Plaintiff argues: “As in Kiowa and Seneca-Cayuga,

Defendants’ interference has caused interruptions or complete stoppages of income lawfully due

to the Tribe, and upon which the Tribe depends.” Pl. Memo at 17.

17
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Unlike the Court of Appeals for the Tenth Circuit, the Court of Appeals for this Circuit
has held that “economic loss does not, in and of itself, constitute irreparable harm.” Wisconsin

Gas Co. v. Fed. Energy Regulatory Comm’n., 758 F.2d 669, 674 (D.C. Cir. 1985); National

Head Start Ass’n v. Department of Health & Human Services, 297 F. Supp. 2d 242, 251 (D.D.C.

2004) (held that alleged loss did not amount to a “significant and irreparable loss”). Ata
minimum, an alleged monetary loss which can be compensated at a later time does not amount to

irreparable harm. Smith, Bucklin & Associates v. Sonntag, 83 F. 3d 476, 481 (D.C. Cir. 1996).

While the suit filed in state court against four possible “persons of authority” within the CVMT
by the California Gambling Control Commission (Commission) (Exhibit 5 to Plaintiff’s Motion)
may delay the distribution of RSTF (Revenue Sharing Trust Fund) monies to the CVMT, the
Commission states that it has no [property] interest in the future distributions of RSTF monies to
the CVMT. The Complaint also states that the Commission will deposit the scheduled
distribution by the CVMT that it is now withholding with the Clerk of the Court (the Superior
Court of California for the County of Sacramento).

The current situation does not present the spectre of a permanent, uncompensable loss of
the RSTF monies. This is true, in part, because the monies already being withheld from
distribution to the CVMT have been deposited with the Clerk of the Court and monies to be
scheduled for future distribution to the CVMT will undoubtedly be deposited with the Clerk of
the Court, as well. Furthermore, in a letter of August 4, 2005, the Commission stated that its
““... trustee status under the [Gaming] Compact [between the State and Indian tribes in California
engaged in gaming] demands that we ensure the RSTF contributions go to the [T]ribe for the
benefit of the Tribe and not merely an individual member.” See Attachment E (Commission’s

letter of August 4, 2005). The Commission was implicitly conceding potential liability for

18
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money damages, if the distributions to the Tribe were not properly made. Therefore, any
monetary loss suffered by the Tribe arguably would be “compensable” within the meaning of the

Smith, Bucklin & Associates opinion. Accordingly, these “interruptions or complete stoppages

of income lawfully due to the Tribe [that is, scheduled distributions of RSTF monies to the

CVMT]” (Pl. Memo at 17) cannot constitute “irreparable harm.”¥

Plaintiff also contends it will be “forced to spend time, effort and money” to defend the
state court suit by the Commission. Id. This alleged injury falls into the category of “‘mere’
economic injuries which under Virginia Petroleum Jobbers is insufficient to warrant a stay.”

Washington Area Transit Commission, 559 F.2d at 843 n. 2. Although Virginia Petroleum

Jobbers Ass’n v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958) involved a motion

for a stay of proceedings before the Federal Power Commission pending the Circuit’s review of

certain administrative orders of the Commission, the Washington Area Transit Commission

opinion referenced Virginia Petroleum Jobbers because at that time the factors to be considered

in ruling on a stay also applied to motions for preliminary injunctions. 559 F.2d at 842 n.1. In

Virginia Petroleum Jobbers, the Court of Appeals for the D.C. Circuit held: “mere injuries,

however substantial, in terms of time, money and energy necessarily expended [on the court’s
review of the Federal Power Commission’s orders], are not enough.” [Emphasis added] 259 F.

2d at 925. Similarly the “time, effort and money” that the CVMT allegedly must invest in

¥ |t also appears that any loss suffered would be restricted to the delayed receipt of these RSTF
monies by the CVMT. This type of loss would be compensable by the recovery of interest. The
August 4™ letter of the Commission relates to this issue because in it the Commission stated that
any withheld [delayed] distributions would be paid over to the Tribe together with “appropriate
accrued interest,” once the question of the appropriate person to whom to pay over the quarterly
distribution (then being withheld) was resolved. On the basis of this representation, the CVMT
would likely be able to recover interest from the Commission, which should have accrued on
distributions paid into the court registry during the time it took to resolve the Commission’s suit.

19
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defending the state court suit against the California Gambling Control Commission does not
justify the issuance of a preliminary injunction. Moreover, if the CVMT were to succeed in
getting the state court suit dismissed for lack of jurisdiction, it could seek recovery of its attorney
fees and costs and other litigation expenses incurred in defending the suit by the Gambling
Control Commission.

The Tribe’s failure to make any showing of irreparable harm, in and of itself, strongly
militates in favor of the denial of Plaintiff’s motion. Indeed, on one occasion, this court denied a
PI motion solely on the grounds of a lack of irreparable harm; the Court of Appeals affirmed,

and noted that the plaintiff was unlikely to succeed on the merits, either. Tenacre Foundation v.

Immigration & Naturalization Service, 78 F. 3d 693, 696 (D.C. Cir. 1996).

\2 THE ISSUANCE OF A PRELIMINARY INJUNCTION WOULD CAUSE
SIGNIFICANT HARM TO THE DEFENDANTS.

The Plaintiff argues that “there is no conceivable interest of Defendants that can be
burdened” by the issuance of the requested preliminary injunction. Pl. Memo at 18. To the
contrary, the grant of the requested relief will cause significant harm to the Defendants. First,
issuance of the injunction would make the CVMT believe it was justified in cancelling three

scheduled site visits by the BIA for the purpose of monitoring the Tribe’s administration of

“638” contract funds provided to the Tribe under the present “638” contract between the CVMT
and the BIA, and would strongly encourage it to resist any future site visits. See Attachment B,
Declaration of Raymond Fry, 11 25-34. The governing regulations (25 C.F.R. Part 900)
authorize the BIA to conduct at least one site visit per year for the purpose of monitoring a
tribe’s handling of “638" contract monies. More importantly, the Tribe agreed to the annual
monitoring visit in the Fiscal Year 2005 Annual Funding Agreement which is part of the “638”

contract between the Tribe and BIA. 1d., 125. It is important that the BIA be able to ascertain
20
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how such federal funds are being handled. Second, as documented in Attachment B
(Declaration of Raymond Fry, {1 12-17), the BIA has made a vigorous effort to facilitate the
organization of the CVMT by attempting to bring together the Burley and Dixie factions within
the Tribe/greater tribal community. Although Mr. Dixie, his counsel, consultant and certain
supporters attended the meetings at which both tribal factions were represented, held at BIA’s
Central California Agency, Ms. Burley refused to appear in person at any of these meetings. See
Attachment B (Declaration of Raymond Fry, 116).

The government-to-government relationship between the Tribe and the federal
government is not the “one-way street” that the Tribe’s rhetoric strongly suggests. Rather, the
Tribe, too, has an obligation to cooperate with lawful and reasonable requests of the BIA of the
type described in the preceding paragraph. In short, if the government is not able to conduct
business with tribes in a reasonably cooperative fashion, a “two-way street” cannot exist. This
reality, when viewed in juxtaposition with the absence of a showing of irreparable harm, tips the

“palance of harms” in favor of the Defendants. National Wildlife Federation v. Burford, 835

F.2d 305, 318-19, 326 (D.C.Cir. 1987).2

VI. THE PLAINTIFF HAS NOT SHOWN THAT THE PUBLIC INTEREST
WILL BE SERVED BY ISSUANCE OF THE INJUNCTION.

Plaintiff asserts that the “protection of tribal sovereignty” is the public interest at stake in
this case. Pl. Memo at 19. While the promotion of tribal sovereignty is an important aspect of
federal Indian policy, this must be balanced against the public interest in the “effective and
transparent administration” of federal monies used to finance “638" contracts. Cf. National

Head Start Ass’n v. Department of Health and Human Services, 297 F. Supp. 2d 242, 251

¥ The grant of Plaintiff’s motion would also likely harm Yakima Dixie and other interested third
parties.
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(D.D.C. 2004) (held that the public’s “ . .. strong interest in the effective and transparent
administration of federal grant programs” outweighed the interest of the plaintiff in avoiding a
possible “ ... campaign to discredit Head Start programs as profligate . . . “). In addition, there
is a public interest to be served in having BIA continue to facilitate the organization of the
CVMT which, in turn, will lead to the creation of a workable government-to-government
relationship between the Tribe and the BIA. This organization of the Tribe, not the issuance of
a preliminary injunction, is the only real means of ensuring that state and local agencies with
which the Tribe now does business will no longer be running the present “risk,” emphasized by
the Tribe, of dealing with “unauthorized representatives” of the Tribe. Pl. Memo. at 19.
CONCLUSION

For the reasons set forth above, Defendants respectfully request that the Plaintiff’s
motion for a preliminary injunction be denied.
Dated this 3" day of January, 2006.

Respectfully submitted,

Electronically signed

JAMES M. UPTON

U.S. Department of Justice

Environment & Natural Resources Division
General Litigation Section

P.O. Box 663

Washington, D.C. 20044

Tel. (202) 305-0482

Fax: (202) 305-0506
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Washington, D.C. 20240

Jane Smith

Attorney-Advisor

Office of the Solicitor

U.S. Department of the Interior
Room 6456

1849 C Street, N.W.
Washington, D. C. 20240

Attachments
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Central California Agency
650 Capitol Mall, Suite B-500 INREFLY REFERTO
Sacramento, CA 858144710

0CT 2 6 2003

Sylvia Buztley

Califormia Valley Miwok Trihe
10601 Escaondido PL

Stockton, CA 95212

Dear Ms. Burlay:

This letter shall serve to acknowledge receipt at the Ceatral California Agency of
California Valley Miwok Tribal Resolution No. R-1-09-26-2005, on October 17, 2005.

This resolution muthorized the Tribe to Reprogram Fiscal Year 2006, 2007 and 2008
Tribal Priority (TPA) Allocation funds in the amount of $3,000 annually into the Bureau
of Indian Affairs (BIA) Fee-to-Trust Program

Since the BIA does 1ot recogyiize any governing body for the Tribs, nor do we currently
have a government-to~-government relationship with the Celifornia Valley Miwak Tribe,
we are refurning this resolution withaut action.

If yon have any questions, please do nat hesitate to contact Raymond Fry, Tribal
Operations Officer at (916) 978-3794.

Superimendent
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CALIFORNIA VALLEY MIWOK TRIBE, )
Formerly, SHEEP RANCH OF ME-WUK )
INDIANS OF CALIFORNIA,

Plaintiff,

No. 1:05CV00739
Judge James Robertson

UNITED STATES OF AMERICA,
GALE A. NORTON, Secretary of the
Interior,

JAMES E. CASON, Associate Deputy
Secretary of the Interior,’

Defendants.

N Nt N S Nt St ot S ot Nttt it Nttt S b o st o st

THIRD DECLARATION OF RAYMOND FRY

! David W. Anderson, formerly the Assistant Secretary - Indian Affairs, is no
longer with the Department of the Interior, The position of Assistant Secretary ~ Indian
Affairs is vacant, The duties of the Assistant Secretary have been delegated by the
Secretary of the Interior to the Associate Deputy Secretary by Secretarial Order 3259,
dated February 8, 2005, as amended on August 11, 2005. James E. Cason, Associate
Deputy Secretary is substituted for Mr. Anderson pursuant to Fed. R. Civ. P. 25(d).
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L Raymond Fry, declare;

1.

I am the Tribal Operations Officer for the Central California Agency (CCA), Bureau of
Indian Affairs, located in Sacramento, California and I have personal knowledge of the
facts set forth in this Declaration.

I have held that position since June of 1991, and I have worked and continue to work
extensively with a large number of the 54 federally recognized tribes in our service
area to organize their tribes and develop and strengthen their governmental
infrastructures by conducting tramning conferences for all tribes covering a variety of
subjects and by providing technical support and assistance to these tribes resulting in
an enhanced government-to-government relationship between these tribes and the
BIA.

It was and continues to be the practice within the BIA’s Pacific Region in California,
that if a tribe is federally recognized but has not formally re-organized by adopting a
written governing document at an election duly noticed and open to all adults who are
eligible for membership in the tribe, that the BIA would identify a spokesperson for the
tribe whom we could maintain contact with on behalf of the tribe until such re-
organization ocourred.

On September 7, 1994, I assisted the California Valley Miwok Tribe, then known as
the Sheep Ranch Rancheria, by preparing two documents for the Tribal Spokesperson

Mr. Yakima K. Dixie, to consider and if acceptable sign and I have been working with

California Valley Miwok

2 Tribe v. United States
3rd Declaration of
Raymond Fry
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the California Valley Miwok Tribe since July of 1994, and on tribal leadership issues
since 1998.

5. Mr. Yakima K. Dixie was a son of Mabel Hodges Dixde, the last occupant of the
groups small, 0.9 of an acre Rancheria. As one of four heirs to Ms. Dixie’s estate, Mr.
Dixie is considered a divided interest holder of the former Rancheria land.

6. The other initial members of the group were Ms. Silvia Burley, her two daughters and
minor granddaughter. Ms. Burley’s ties to the Rancheria are remote. In a deposition
taken in an earlier case brought to challenge the transfer of the land to Mr. Dixie,
which Ms. Burley has appealed to the Ninth Circuit Court of Appeals where it is
awaiting a decision, Ms. Burley indicated that Mabel Dixie’s mother was her
grandfather’s sister.

7. By certified letter dated March 26, 2004, from the BIA, to Ms. Silvia Burley (see
Exhibit No. 1), the Superintendent stated that he recognized Ms. Butley as a person of
some authority within the Indian Community, but he did not recognize the Tribe as
being organized or as having any dully adopted governing document. In accordance
with provisions of 25 CFR Part 2, Administrative Appeals, Ms, Burley was provided
notice of her appeal rights and a copy of the regulations, but she failed to file a Notice
of Appeal or an Appeal within the prescribed 30-day timeframe.

8. By letter dated February 11, 2005, to Mr. Yakima Dixie, of the Sheep Ranch
Rancheria of Miwok Indians of California, Michael D. Olsen, Principal Deputy, Acting
Assistant Secretary-Indian Affairs, addressed Mr. Dixie’s appeal as well as referencing

the Central California Agency’s March 26, 2004, correspondence which indicated that

California Valley Miwok
3 Tribe v. United States
' 3rd Declaration of
Raymond Fry
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the tribe was not organized and that the BIA. did not recognize any tribal government

or governing document being in effect. (See Exhibit No, 2) Mr. Olsen further stated:

I encourage you to continue, either in comjunction with Ms. Burley, other
tribal members, or potential tribal members to continue your efforts to
organize the Tribe along the lines outlined in the March 26, 2004, letter so
that th? :m'be can become organized and enjoy the full benefits of Federal
recognition.

9. By letter dated March 7, 2005, addressed to the BIA, CCA, Yakima Dixie made z
formal request for action from Ray Fry, BIA, CCA Tribal Operations Officer "in the
form of a written acknowledgement of his right to organize the tribe . . . in such terms
as may be mutually agreeable. (See Exhibit No. 3)

10. In an April 8, 2005, letter to the Superintendent of the Central California Agency, Ms.
Burley acknowledged the efforts by Judge Kathyrn Lynn, administrative law judge
from the Departmment’s Office of Hearings and Appeals, to mediate the dispute
between the tribe and Mr. Dixie. Ms. Burley’s response to Judge Lynn’s efforts was
to state that Mr. Dixie was a tribal member and that the Tribe had no dispute with him.

(See Exhibit No. 4) While Ms. Burley stated her belief that the Bureau was
interfering in the imternal matter of the Tribe, she also stated that the Tribe believed it
could work out solutions that address the core concerns of the BIA while protecting
the sovereignty of the Tribe.

11, By letter of Angust 30, 2005, Mr. Dixie, was notified that lic had been dis-enrolled 1n

accordance with the Miwok Customs and Traditions and with the California Valley

Miwok Tribe’s Enrollment Ordinance.(See Exhibit No. 5).

California Valley Miwok
4 Tribe v. United States
3rd Declaration of
Raymond Fry
CVMT-2011-001085



P0a72008 19:93 K8 PHE- R 0t PHo-0R  DolIhER YL CARIAFHT03/06 Page 6 of 127 @0s

12.

Principal Deputy, Acting Assistant Secretary Olsen’s February 11, 2005, letter
included the observation that the first step in organizing the Tribe is identifying
putative tribal members and the offer that [iJf you need guidance or assistance, Ray
Fry (916) 930-3794, of the Central California Agency of the BIA can advise you how
to go about doing this.Based upon this suggestion, the BIA was contacted by both
tribal factions to set up meetings to discuss the organization of the Tribe. (See Exhibit

No. 2).

13. On March 10, 2005, at 2:00 pm, Mr.Gregory, the Pacific Regional Director, members

14,

of his staff, Mr. Morris, Central California Agency Acting Superintendent, and
members of his staff including myself met with Ms. Silvia Burley, her attorneys, and
tribal staff at the Pacific Regional Office, to discuss Mr, Olsen’s February 11, 2005,
letter. Prior to setting up this meeting, the BIA continuously encouraged each group
to work together in this organization effort, but Ms. Burley indicated that she did not
want Mr. Dixie or his representatives to be present at this meeting. The central theme
of this meeting was to define roles and responsibilities of the tribe and the BIA in the
overall organization efforts of the tribe.

On March 14, 2005, a meeting took place at the Central California Agency between
the Acting Superintendent, Mr. Morris, BIA staff and representatives of both tribal
factions including Yakima Dixie, Melvin Dixie (Yakima’s brother) their representatives
and a representative for Ms. Burley. The primary topic of discussion was again, the

organization of the tribe and who would constitute the putative member class.

California Valley Miwok

5 Tribe v. United States
31d Declaration of
Raymond Fry
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15. On July 8, 2005, BIA’s Central California Agency staff met with Mr. Yakima Dixie’s
consultants, attorneys, Ms. Dequita Boire (daughter to Merle Butler, also a divided
interest holder of the Rancheria), Ms. Velma Whitebear and other local Miwok Indians
and Ms. Carla Bell, attorney for Ms. Burley. Mr. Yakima Dixie was unable attend this
meeting. The Yakima Dixie group requested that Ms. Bell not be allowed to
participate in the meeting as they wanted Ms, Burley there as they belicved that at this
juncture of time, she was the only individual who counld make positive contributions to
the discussions. To accommodate all, the BIA’s Agency Superintendent, Mr. Burdick
and myself met separately with both Mr. Dixie’s group as well as with Ms. Bell. Mr,
Dixie’s group was asked by the BIA to submit a proposal for organizing the tribe.
This request was passed on to Ms, Bell, who indicated that she would relay this
information back to Ms. Burley. There were no documents provided by Ms. Burley to
have Ms. Bell be the designated representative for Ms. Burley’s group.

16. The main topics of discussion at these meetings inclided identifying the putative
members of the Tribe, orgarizational processes that should be considered and
concerns the Dixie group had regarding the use of P.L. 93-638 funds by the Tribe,
under Ms_ Burley’s leadership, the use of the non-gaming revenue by Ms. Burley’s
faction and the lack of involvement at these multiple meetings by Ms. Burley herself.

17. The Bureaw’s efforts to assist in the organization of the Tribe are reflected in part in

the attached collection of correspondence, meeting sign-in sheets and minutes. (See

Exhibit No. 6)

California Valley Miwok
6 Tribe v. United States
31d Declaration of
Raymond Fry
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18. The enhancement of self-determination by federally recognized tribes was captured in
P.L. 93-638, the Indian Self-Determination and Education Assistance Act of 1975 (25
US.C. ' 450 et seq.)(commonly referred to simply as “638"), which stated the
following purposes:

This Act is to provide maximum Indian participation in the
Government and education of the Indian people: to provide
for the fisll participation of Indian tribes in programs and
services conducted by the Federal Government for Indians
and to encourage the development of human resources of
the Indian people: to establish a program of assistance to
upgrade Indian education: to support the right of Indian
citizens to control their own educational activities: and for
other purposes.

19. The regulations implementing the Indian Self-Determination and Education Assistance
Act, contained in 25 CFR Part 900, prescribe the contracting process and the roles and
responsibilities of the tribes, as well as the federal government in the tribal self-
determination process contained in P.L. 93-638. The Act and these federal regulations
provide significant latitude to tribes who are proposing to enter into a contractual
relationship with the federal government. For instance, a tribe may contract to
administer all or part of a BIA authorized program, for periods of time ranging from
one to three years in length, These programs may be redesigned to meet the tribe’s
needs as long as they do not violate federal law or regulation. Once the contracts are
reviewed and awarded by the BIA, the provisions of those contracts must be met. An
example of non-compliance may occur if specific funding is set aside by BIA for the

administration of a particular program and the tribe attempts to reprogram those

earmarked fimnds for other purposes, without first BIA approval for revising or

California Valley Miwok
7 Tribe v. United States
3rd Declaration of
Raymond Fry
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modifying their contract, which is a process required to redefine the use of those

funds.

20. The Fee-To-Trust Consottium that the California Valley Miwok Tribe had proposed

21.

to join in FY 2006, 2007 and 2008, was initially developed by the tribes located within
the service area of BIA’s Central California Agency in 2000, for the express purpose
of assisting tribes who had or who had anticipated acquiring land in fee, put into trust.
Although the process by which the United States puts land into trust for the benefit of
Indians and tribes is a BIA responsibility, BIA’s Central California Agency, with 54
federally recognized tribes covering 26 counties in its service area, could not promptly
process all of the pending fee-to-trust applications with the Realty staff and resources
available. To remedy this, the tribes agreed to enter into a Memorandum of
Understanding (MOU) with the BIA and to provide finding to the BIA to hire
additional staff to carryout this process. (See Exhibit No. 7)
With the lack of sufficient staff to perform realty and environmeutal services required
to process fee-to-trust land applications throughout the entire Pacific Region, the Fee-
To-Trust consortium was expanded in 2001, to federally recognized tribes located
throughout the state of California. The administrative oversight was elevated to the
BIA’s Pacific Regional Office. Requirements for tribes to join this Fee-To-Trust
Consortium, included adopting a separate resolution, contributing a minimum of
$3,000.00 to the consortiuin and entering into an MOU. As of August 2003, there
were 56 tribes participating in this Fee-To-Trust Consortium throughout the State of

California. (See Exhibit No, 8 -~ sample resolution).

California Valley Miwok
8 Tribe v. United States
3rd Declaration of
Raymond Fry
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22. I am advised by the Solicitor’s office in Washington, D.C., that the Department has

23.

initiated a review of the authority for and appropriateness of this fee to trust program
in California generally.

California Valley Miwok Tribal Resolution No. R-1-09-26-2005, was enacted by Ms,
Silvia Burley, Chairperson; Ms. Anjelica Paulk, Vice-Chairperson; and Ms, Rashel
Reznor, Secretary-Treasurer, on September 26, 2005. (See Exhibit No. 9) Resolution
R-1-09-26-2005, was received by the Agency on October 7, 2005, I reviewed the
resolution to determine whether it was properly authorized(role of the Branch of
Tribal Operations) by the recognized tribal government and prepared a response for
the signature of BIA’s Central California Agency Superintendent, which was issued

October 26, 2005. (See Exhibit No. 10).

24, The reasons stated for returnmg the tribal resolution was that the "BIA. does not

recognize any governing body for the Tribe, nor do we currently have a government -
to-government relationship with the California Valley Miwok Tribe." Although I did
not reference the March 26, 2004, letter of Superintendent Dale Risling to Ms, Silvia
Burley, the reasons I gave for taking no action on the resolution were based upon the
decision contained in that letter. Superintendent Risling decided, based upon a review
of a copy of the tribal constitution sent to the BIA (and other information available to
the Superintendent), that the Tribe was not "organized” because it had not identified
the members of the "greater tribal community,” and, thus, the Tribe's organizational
efforts up to that point "did not reflect the involvement of the whole tribal

community." The Superintendent concluded that the BIA could neither recognize the

California Valley Miwok

9 Tribe v. United States
3rd Declaration of
Raymond Fry
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25.

26.

tribal constitution nor Ms. Burley as the Tribal Chairperson. I believe that my
statement that the "BIA does not recognize any governing body for the Tribe"
accurately reflects the langnage and intent of the March 26, 2004, letter. The March
26th letter does not appear to support the second stated reason for taking no action on
the Tribal resolution, that is, that there is no "government-to-government relationship”
between the Tribe and the federal government. There is a government-to-government
relationship between the Tribe and the federal government but that relationship can not
function fully in the absence of duly authorized representatives of the entire tribal
community.
The BIA advised Ms. Silvia Burley by letter dated October 28, 2005, it was scheduling
an annual on-site monitoring visit for November 28, 2005 (30 day Notice provided)
and that the monitoring team would be composed of four individuals. (See Exhibit
No. 11). The monitoring visit was agreed upon by the Tribe and BIA through the FY
2005 Annual Funding Agreement that was a part of the PL 93-638 which states:

The Secretary shall provide monitoring services to ensure

the proper delivery of program services to Indian people,

compliance to Contract terms, and to the Act, pursuant to

1M)Y(7TNC)() and (it) and Attachment 2 (V) (a) and (c) of

this contract.
The October 28, 2005, letter informed the Tribe of the purpose of the monitoring visit

and provided a copy of the standard guidelines for such visits entitied Purpose and

Strategy - Official Monitoring Visit. (See Exhibit No. 12).

California Valley Miwok

10 Tribe v. United States
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27. A November 7, 2005, letter from Ms. Burley io the Agency Superintendent BIA,
Central California Agency, stated that [u]ntil we can reach agreement on the
composition of a new monitoring team or appointment of a Special Master, the Tribe
respectfully dechines your request to schedule an on-site monitoring visit on November
28, 2005. (See Exhibit No. 13).

28, By letter dated November 15, 2005, the Agency acknowledged receipt of Ms. Burley's
November 7, 2005, response and request. In the spirit of cooperation the BIA changed
the makeup of the monitoring team and reaffirmed the scheduled monitoring trip date
of November 28, 2005, at 10:00AM. (See Exhibit No. 14).

29. By letter dated November 17, 2005, Ms, Burley requested to reschedule the
November 28, 2005, monitoring meeting to December 20, 2005, at 10:00 AM. (See
Exhibit No. 15 ). Ms. Burley also stated in her letter that she would have a
councilmember, tribal staff and legal counsel in attendance at the monitoring meeting
and informed the BIA that the monitoring visit would be video taped.

30. By letter to Ms. Burley dated November 23, 2005, the Superintendent, BIA Central
Cahforma Agency, indicated that the proposed December 20, 2005, date for
monitoring was not feasible due to the our team’s schedule, but that BIA would be
willing to meet on either December 5, 2005, or December 12, 2005, at 10:00 am._(See
Exhibit No. 16). The Superintendent agreed to having the tribe’s proposed

participants in attendance and video taping of the meeting.

California Valley Miwok
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31. By facsimile dated November 18, 2005, Ms. Burley, confirmed her availability for
meeting with the Superintendent on December 12, 2005, at 1:00 pm. (See Exhibit No.
17).

32. By facsimile dated November 28, 2005, Ms. Burley agreed to the December 12, 2005,
monitoring meeting date, Ms, Burley also requested to meet with the Superintendent
of the BIA Central California Agency, to discuss issues prior to the monitoring visit.
(See Exhibit No. 18).

33. In a letter dated December 6, 2005, the BIA Agency reminded Ms. Burley that she
had cancelled the December 12, 2005, monitoring visit via a facsimile dated December
6, 2005. (See Exhibits No. 19 and 20). The Agency also indicated to Ms. Burley that
it was imperative that monitoring take place and that December 20, 2005, would be a
good date to complete this process.

34. By letter dated December 14, 2005, Ms. Burley cancelled without explanation the

monitor meeting scheduled for December 20, 2005. (See Exhibit No. 21).

Pursuant to the provisions of 28 U.8.C. ' 1746, 1 declare under penalty of perjury that

the foregoing is true and correct.

Executed on this 3 day of January 2006

California Valley Miwok
12 Tribe v. United States
3rd Declaration of
Raymond Fry
CVMT-2011-001093
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS

Central California Agency . .
650 Capitol Mall, Suite 8500 - INREPLYREFER TO

Sacramento, CA 95814

MAR 2 6 2004

Centified Mail No.7003 1680 0002 3896 9127
N . 5

" Return Receipt Requested
_ ) '.

Ms. Sylvia Burley, Chairperson
California Valley Miwok Tribe
10601 Escondido P1. ‘
Stockton, California 95121

" Dear Ms. Burley:
\

This letter acknowledges our February 11, 2004
the tribal constitution for the California Valley Miwok Tribe. It is our understanding that

the Tribe has shared this tribal constitution with the Bureau of Indian Affairs (BIA) in an

attemnpt 10 demonstrate that it is an “organized” tribe. Regretfully, we must disagree that

such a demionstration is made.

,7eceipt of a document represented to be -

Although the Tribe has not requested any assistance or comments from this office in
‘Tesponse to your document, we provide the following observations for your

consideration. As you know, the BIA’s Central California A gency (CCA) hasa
responsibility to develop and maintain a government-to-government relationship with -
each of the 54 federally recognized tribes situated within CCA’s Jjurisdiction. This -
relationship, includes among other things, the responsibility of working with the person

or persons from each tribe who either are rightfully elected 10 a position of authority
within the tribe or who otherwise occupy a position of authority within an unorganized
tribe. To that end, the BIA has recognized you, as a person of authority within the v
California Valley Miwok Tribe. However, the BIA does not yet view your tribeto be an
“organized” Indian Tribe and this view is borne out not only by the document that you
have presented as the wribe’s constitution but additionally, by our relations over the last
several decades with members of the tribal community in and around Sheep Ranch
Rancheria.( Let me emphasize that being an organized vis-a-vis unorganized tribe -
ordinarily will not impact either your tribe’s day-to-day operations but could impact your
tribe’s continued eligibility for certain grants and services from the United States).

Where a tribe that has not previously organized seeks 1o do so, BIA also has a
responsibility 10 determine that the organizational efforts reflect the involvement of the
whole tribal community. We have not seen evidence that such general involvement was

CVMT-2011-001095
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attempted or has occurred with the purported organization of your tribe. For example we
have not been made aware of any efforts to reach out to the Indian communities in and
. around the Sheep Ranch Rancheria, or to persons who have maintained any cultural

contact with Sheep Ranch. To our knowledge, the only persons of Indian descent y
involved in the tribe’s organization efforts, were you and your two daughters, We are :
unaware of any €fforts 1o involve Yakima Dixie or Mr. Dixie’s brother Melvin Dixie or B
any offspring of Merle Butler, Tillie Jeff or Lenny Jeff, all persons who are known to
have resided at Sheep Ranch Rancheria at various times in the past 75 years dnd persons
who have inherited an interest in the Rancheria. We are also not aware of any efforts to .
involve Indians( such a$ Lena Shelton) and their descendents who once lived adjacent to.
Sheep Ranch Rancheria or 1o investigate the possibility of mvolvmg a neighboring group
We are aware that the Indians of Sheep Ranch Rancheria were in fact, part of a larger
group of Indians residing less then 20 miles away a1 West Point. Indeed, at your February
23,2004 deposition, you yourself testified you were &t one time-of the West Point Indxan
Community; we understand ds well, that you had siblings residing there for many years, -
The BIA remains available, upon your request, 10 as sist you in identifying the members
of 1he local Indian community, to assist in disseminating both individual'and publc
nonces, facilitating meetings, anc[ otherwise providing logistical support. :

It is only afier the greater tribal community is inilia}]y identified that governing

documents should be drafied and the Tribe’s base and membership criteria identified.

The participation of the greater iribal community is essential 1o this effort. We are very o
concerned about the designated “base 10il” for the tribe as identified in the submitted = - :
1ribal constitution; this “base roll” contains'only the names of five living members all but

one whom were born between 1960 and 1996, and therefore would imply that there was

never any tribal community in and around Sheep Ranch Rancheria until you met with

Yakima Dixie, asking for his assistance 1o admit you as a member. The base roll, thus,

suggests that this tribe did not exist until the 1990°s,with the exception of Yakima Dixie.

However, B1A’s records indicate with the exception not withstanding, otherwise.

Base membership rolls are used to establish a tribe’s cohesiveness and community at a
point in time in history. They would normally contain the names of individuals listed on
historical documents which confirm Native American tribal relationships in a specific
geographical region. Since tribes and bands themselves did not usually possess such
historical documents, therefore, tribal base rolls have included persons listed on old
census rolls, Indian Agency rolls, voters rolls, etc. Our experience with your sister
Miwok tribes (e.g., Shingle Springs Rancheria, Tuolumne Rancheria, lone Band,
etcetera) leads us 10 believe that Miwok tradition favors base rolls identifying persons
found in Miwok tribes stretching from Amador County in the North to Calavaras and
Mariposa Counties in the South. The Base and Enrcliment criteria for these tribes vary;
for example, Amador County 1ribes use the 1915 Miwok Indian Census of Amador
County, El Dorado County tribes utilize the 1916 Indian Census Roll, tribe(s) in
Tuolumne County utilize a 1934 IRA voters’ list. The base roll typically constitutes the

CVMT-2011-001096
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- cornerstone of tribal membership and based upon our experience, has been the basic :
starting point and foundation for each of the Miwok tribes in our jurisdiction, i.e., the e
Ione Band of Miwok Indians, Shingle Springs Rancheria and Tuolumne Rancheria.

We must continue 10 emphesis the importance of the participation of a greater tribal ' R
. community in determining membership criteria. We reiterate our continued availability Sl
*~ and willingness 10 assist you in this process and that via PL 93-638 contracts intended to L
facilitate the organization or reorganization of the tribal community, we have already
extended assistance. We urge you to continue the work that you have begun towards

~ formal organization of the California Valley Miwok Tnbe

lf we cap assist your efforts in any way p]ease comtact Raymond Fry, M anager, Tnbal
‘ Scrv:ces at (916) 930-3794,

‘Should you wish 10 appeal any poruon of this letter, you are advised that you. may do s0
by complying with the following: A '

This decision may be appealed 10 the Regional’ Director, Pacific Regional Ofﬁce Bureau '
of Indian Affairs, 2800 Cottzge Way, Sacramento, Cslifornia 95825. In accordance with
the regulations in 25 CFR Part 2 (copy enclosed). Your notice of appeal must be filed in
this office within 30 dav of the date you receive this decision. The date of ﬁhng or
notice is the date it is post marked or the date it is personally delivered 10 this office.
Your notice of appeal must include your name, address and telephone number. 1t should
clearly identify the decision 1o be appealed. If possible attach a copy of the decision. The
notice of and the envelope which it is mailed, should be clearly labeled “NOTICE OF

- APPEAL.” The notice of appeal must list the names and addresses of the interested
parties known t0 you and certify that you have sent them copies of the notice.
You must also send a copy of your notice 10 the Regjonal Director, at the address given
above.

If you are not represented by an atiorney, you may request assistance from this office in
the preparation of your appeal.

CVMT-2011-001097



Case 1:05-cv-00739-JR Document 31-2 Filed 01/03/06 Page 18 of 127

~ Page 4 of 4

. If no timely appeal is filed, this decmon will become final for the Department of the
Interior at the expiration of the appeal period. No extension of time may be granted for '

filing a notice of appeal,

Sincerely, -
! s r ol -')1._{",\_.., C
Sgd. Dale Risling, Sr.
Dale Risling, Sr.
Superintendent

CC: Pacific Regional Director
~ .Debora Luther, Assistant US Attorney
Myra Spicker, Deputy Solicitor
-V vakima Dixie-Tribal Member

CVMT-2011-001098
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OFFICE OF THE SECRETARY
Washington, D.C. 20240

Mr. Yakima K. Dixie
- Sheep Ranch Rancheria of MiWok Indians of California

11178 Sheep Ranch Rd. | .

P.O. Box 41
~Sheep Ranch, California 95250 o

- Dear Mr. Dixie:

I am writing in response to your appeal filed with the office of the Assistant Secretary —
Indian Affairs on October 30, 2003. In deciding this appeal, I am exercising authority delegated
to me from the Assistant Secretary — Indian Affairs pursuant to 209 DM 8.3 and 110 DM 8.2. In
that appeal, you challenged the Bureaw of Indian Affairs’ (“BIA”) recognition of Sylvia Burley as
. tribal Ch‘luman and sought to “nullify” her admission; and the admission of her daughter and
er; anddaughters into your Tribe. Although your appeal ralses many difficult issues, I must

dismiss it on procedural grounds.

Your appeal of the BIA’s recognition of Ms. Burley as tribal Chairman has been rendered
moot by the BIA’s decision of March 26, 2004, a copy of which is enclosed, rejecting the Tribe’s
proposed constitution. In that letter, the BIA made clear that the Federal government dld not
recognize Ms. Burley as the tribal Chairman. Rather the BIA would recognize her as “a person
of authority within California Valley Miwok Tribe.” Until such time as the Tribe has organized,
the Federal government can recognize no one, including yourself, as the tribal Chairman. 1
encourage you, either in conjunction with Ms. Burley, other tribal members, or potential tribal
members, to continue your efforts to organize the Tribe along the lines outlined in the March 26,
2004, letter so that the Tribe can become organized and enjoy the full benefits of Federal
recognition. The first step in organizing the Tribe is identifying putative tribal members. If you
need guidance or assistance, Ray Fry,; (916)930-3794; of the Cerntral Califorma Agency of the ™

BIA can advise you how to go about doing this.

In addition, your appeal to my office was procedurally defective because it raised issues
that had not been raised at lower levels of the administrative appeal process. In May 2003, you
contacted the BIA 10 request assistance in preparing an appeal of the BIA’s recognition of Ms.
Burley as tribal Chairman. You specifically stated that you were not filing a formal Notice of
Appeal. In June 2003, you filed an “Appeal of inaction of official,” pursuant to 25 C.F.R. §2.8,

with the Central California Agency Superintendent challenging the BIA’s failure to respond to .

vour request for assistance. In August 2003, you filed another “Appeal of inaction of official”
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with the Acting Regional Director challenging the failure of the Superintendent to respond to
vour appeal of the BIA’s inaction. Your appeal with my office, however, was not an “Appeal of
inaction of official.” Rather, your “Notice of Appeal” challenged the BIA’s recognition of Ms.
Burley as tribal Chairman and sought to nullify the Tribe’s adoption of her and her family
members. Those 1ssues were not raised below. They are not, therefore, properly before me.

. In addition, your appeal appears to be unnmelv In 1999, you ﬁrst challenoed the BIA's
recognition of Ms. Burley as Chairman of the Tribe. In F ebruary 2000, the BIA informed you
that it defers to tribal resolution of such issues. On July 18, 2001, you filed a lawsuit against M.
Burley in the United States District Court for the Eastern District of California challenging her
purported leadership of the Tribe. On January 24, 2002, the district court dismissed your lawsuit,
without prejudice and with leave to amend, because you had not exhausted your administrative
remedies by appealing the BIA’s February 2000 decision. After the court’s January 24, 2002,
order, you should have pursued your administrative remedies with the BIA. Instead, you waited
almost a year and a half, until June 2003, before raising your claim with the Bureau. Asa result
of your delay in pursumo your administrative appeal after the court s January 24, 2002, order

your appeal before me is time barred.

in i’joht of the BIA’s letter of March 26, 2004, that the Tribe is not an oroanized tribe,
however, the BIA does not recognize any tribal government, and therefore, cannot defer to any
tribal dispute resolution process at this time. I understand that a Mr. Troy M. Woodward has
held himself out as an Administrative Hearing Officer for the Tribe and purported to conduct a
hearing to resolve your complaint against Ms. Burley. Please be advised that the BIA does not
recognize Mr. Woodward as a tribal official or his hearing process as a legitimate tribal forum.
Should other issues arise with respect to tribal leadershlp or membership 1n the future, therefore,

your appeal would properly lie exclusively with the BIA.

Sincerely,

s —

- ————"—Michael D-Olsen -

Principal Deputy
Acting Assistant Secretary - Indian Affaus

Enclosure

cc: Sylvia Burley
Troy M. Woodward, Esq.
Thomas W. Wolfrum, Esq.

Chadd Everone

CVMT-2011-001101
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2005-03-07-Fry-meeting-documents

Yakiva K. Dixie

Sheep Ranch Rancheria of MiWok Indians of California
a.k.a. California Valley Miwok Tribe
11178 Sheep Ranch Rd., Mail P.O. Box 41
Sheep Ranch California 95250
209-728-2102

March 7, 2005
Raymond Fry, Tribal Operations Officer for Tribal Services

Bureau of Indian Affairs, U.S. Dept. of the Interior
Sacramento Area Office

1650 Capital Mall 8-500

Sacramento, California 95814
Tel: (916) 930-3794 Fax: (916) 930-3780

A Formal Request for Action

The Declaration of Brian Golding, Jr. of April 30, 2004 (as submitted by the BIA in Case
No. CIV S-02-0912) is acknowledged by the BIA (as averred by both Scott Keep and Debora
Luther) to be the present position of the BIA with regard to the issues of "Chairperson" "author-
ized representative" and "putative members" of this Tribe. (See Exhibit 2004-04-30.) The
Golding Declaration states the following: _

"5. ... With respect to federally recognized tribes that are unorganized, have no formal
government structure and/or have no formal enrollment document or list of members and
where a distribution plan was prepared for the Tribe, such as Sheep Ranch Rancheria, it
has been BIA's practice to acknowledge the distributees listed on the plan and their lineal
descendants as putative members of the tribe. Pursuant to this practice, Yakima Dixie was
and has been acknowledged by BIA as a putative member of the Tribe." (Page 3 line

6-11.)
"9, At the present time, the Bureau of Indian Affairs acknowledges Silvia Burley as the
authorized representative of the California Valley Miwok Tribe with whom government-to-
government business is conducted. However, the BIA does not view the Tribe to be an
organized tribe and therefore, declines to recognize Ms. Burley as a 'tribal chairperson' in
the traditional sense as one who exercises authority over an organized Indian tribe.” (Page
4 line 19-23.)

Consistent with the Golding Declaration, the Olson Letter of Determination of February
11, 2005 asserts the following.
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"Your appeal of the BIA's recognition of Ms. Burley as tribal Chairman has been rendered
moot by the BIA's decision of March 26, 2004, a copy of which is enclosed, rejecting the
Tribe's proposed constitution. In that letter, the BIA made clear that the Federal govern-
ment did not recognize Ms. Burley as the tribal Chairman. Rather, the BIA would recog-

" nize her as "a person of authority within California Valley Miwok Tribe." Until such time
as the Tribe has organized, the Federal government can recognize no one, including
yourself, as the tribal Chairman. I encourage you, either in conjunction with Ms. Burley,
other tribal members, or potential tribal members, to continue your efforts to organize the
Tribe along the lines outlined in the March 26, 2004, letter so that the Tribe can become
organized and enjoy the full benefits of Federal recognition. The first step in organizing
the Tribe is identifying putative tribal members. If you need guidance or assistance, Ray
Fry (916) 930-3794, of the Central California Agency of the BIA can advise you how to
go about doing this." (See Exhibit 2005-02-11, page 1, §2.)

Given these two, seminal documents (The Golding Declaration and the Olson Letter of
Determination), I (Yakima K. Dixie) am the only "putative”" member of the Tribe that has been
officially recognized to date; and therefore, I assert and ask that you recognize my right to organ-
ize the Tribe along the lines which I have been doing since December 1999.

Accordingly, I request from you, Raymond Fry, that you make a written acknowledgment
of my right to organize the Tribe and that you do so in such terms as may be mutually agreeable.

Yakima K. Dixie Date
Confirmation
I decline the above request. I abstain from the above request. I agree to the above request.
Raymond Fry Raymond Fry ' Raymond Fry
Witnesses
Date
2

CVMT-2011-001104
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Background
Synthesized by Chadd Everone, Deputy

Sheep Ranch Rancheria of MiWok Indians of California a.k.a. California Valley Miwok
Tribe is a federally recognized, California Indian Tribe, established in 1916.

An adequate explanation of the history of the Tribe is provided in the document entitled:
"Plan For Distribution Of The Assets Of the Sheep Ranch Rancheria ...." which was written by
Robert Bennett, Commission of Indian Affairs and dated August 18, 1966. That, together with
the attendant documents of the estate of Mable Hodge Dixie, substantiates that her son, Yakima
K. Dixie, is the rightful authority for the tribe, inheriting that position by his lineal descent. (See
Exhibit 1966-08-18.) ’

Since his mother's death, Yakima Dixie has always been recognized has the head of the

- Tribe by the general MiWok community. For some 30 years, he was recognized by the BIA as

"Chairperson" for the Tribe; and he was treated as such, as is evident in the transcription of the
video tape of the meeting between himself, Raymond Fry, Brian Golding, and Silvia Burley of
September 8, 1998 at the Sheep Ranch Reservation. (See Exhibit 1998-09-08.) The purpose of
that meeting was to help Yakima organize the Tribe.

Sometime, in 1999, without his consent or knowledge and by means that cannot yet be
discovered, Yakima was substituted by Silvia Burley as the "authorized representative” for the
Tribe.

This substitution was discovered inadvertently by Yakima in November 1999, where upon
he immediately initiated his protest and appeal of the substitution, which since then has become a
lengthy, arduous, immensely costly, emotionally exhausting, and life-threatening process for him.
Given the afore-mentioned "Olson Letter of Determination" of February 11, 2005 (Exhibit 2005-
02-11) and its apparent mandate to organize the Tribe, it is easy to see how Yakima might think
that, after some 6 years of seeking restitution, he is back to where he started with Raymond Fry in
September 1999.

In terms of organizing the Tribe, Yakima, together with various others associated with the
Tribe, presented to the BIA his Constitution of December 11, 1999 at a meeting with Raymond
Fry, Dale Risling, and Brian Golding. (See Exhibit 1999-12-11.) The document was accepted
by those representatives of the BIA and ostensibly recorded and filed; but it remained unacknow-
ledged by the BIA. At a meeting in May 2003 with Raymond Fry, which was for the purpose of
continuing his protest and appeal of the recognition of Silvia Burley, Fry recommended to Yakima
that he might resolve the problem by identifying various family members (who had lived at the
Sheep Ranch Reservation) and by submitting their dossiers to him, he would call a Secretarial
Supervised election that could reinstated Yakima's authority. Following Fry's recommendation,
Yakima submitted the dossiers of 9 such members on September 25, 2003. Those documents are
on record with the BIA and are not reproduced here; only the memorandum transmitting the
documents is provided here. (See Exhibit 2003-09-25.) Those individuals have provided Decla-
rations on behalf of Yakima's claim to authority; and those Declarations are submitted here. (See
Exhibits 2005-01-26.) In late 2003, Yakima designated Velma WhiteBear to be his Executive
Director and under her administration, he initiated monthly tribal meetings at the Sheep Ranch
Reservation. Those meetings have been held continuously, even during a period of Yakima's

3
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Background
Synthesized by Chadd Everone, Deputy

Various Definitions of the Term '"Putative"

1) dictionary.law.com: putative - adj. commonly believed, supposed or claimed. Thus a putative father is one
believed to be the father unless proved otherwise, a putative marriage is one that is accepted as legal when in
reality it was not lawful (e.g. due to failure to complete a prior divorce). A putative will is one that appears to be
the final will but a later will is found that revokes it and shows that the putative will was not the last will of the

deceased.

2) Webster's Unabriddged Dictionary: putative. Pronunciation: *py*d.*d.iv Function:adjective
Etymology:Middle English, from Late Latin putativus, from Latin putatus (past participle of putare to consider,
think) + -ivus -ive * more at PAVE

1 : commonly accepted or supposed : REPUTED *a few of us are a little dubious about these putative human
superiorities— E.A.Hooton* *the putative father*
2 : assumed to exist or to have existed : HYPOTHESIZED, INFERRED *they can recognize rock strata capable of
producing oil, and look for the putative product— Time* *traced back to a postulated form in a putative parent
language— J.B.Carroll*

—puftaftivefly \-d. *vI*\ adverb

3) New Oxford English Dictionary: putative, a.

(‘pjuztatv) [a. F. puzarif (14-15th c. in Hatz.-Darm.), or ad. late L. puzQtWv-us (Tertullian ¢ 200), f. purQi-
us: see prec. and -ive.]

That is such by supposition or by repute; commonly thought or deemed; reputed, suppo’sed‘
putative marriage, in Canon Law, a marriage which though legally invalid was contracted in good faith
by at least one of the parties.

1432-50 tr. Higden (Rolls) III. 331 Philippus,..fader putatiue of the noble conquerour Alexander. 1539
Test. Ebor. (Surtees) V1. 92 John Beilbie, my sone putative. a1548 Hall Chron., Ede. IV 196 Of al hys
other putatyue (I dare not say fayned) frendes..he had bene clerely abandoned. 1577 tr. Bullinger's Decades
(1592) 688 Neither is the Scripture it selfe ashamed, to call Marie..not the putatiue or supposed, but the
true and naturall mother. 1681 J. Flavel Meth. Grace vi. 130 Let their blasphemous mouths call it in
derision putative righteousness, (4.e.) a mere fancied or conceited righteousness; yet we know assuredly
Christ's righteousness is imputed to us, and that in the way of faith. 1765 Blackstone Comm. 1. xvi. 458 If
such putative father, or lewd mother, run away from the parish, the overseers..may seize their rents,
goods, and chattels, in order to bring up the said bastard child. 1858 Sears Azhan. ii. xi. 240 He [Christ]
imparts not g putative, but a subjective, righteousness to the believer.

1811 I.d. Meadowbank in Brymner v. Riddell (Febr.) (Ct. of Session), Here there was a putative marriage,
acknowledged by all the friends of both parties, and by the general admission..of the legality of that
marriage. 1825 Rt. Bell (z7zle) Report of a case of legitimnacy under a putative marriage [Brymner v.
Riddeli] tried.,1811. 1876 P. Fraser Husb. & Wife Law Scodl, (ed. 2) 1. 152 The children born of such a
putative marriage are, by the law of Scotland legitimate, though the marriage be null.

Hence 'putatively adv., in a putative way or manner; supposedly, reputedly.

1716 M. Davies Athen. Brir. 11. 220 He subjoin'd also that Christ did not really suffer, but only Putatively
in people's Fancies. 1851 P. Colquhoun Rom. Civ. Law I1. §1078 Putatvely married persons have the same
privilege. 1903 McNeill Egregious English 109 Mr. Davidson is a Scot, and Mr. Yeats, putatively at any
rate, an Irishman

CVMT-2011-001106
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Background
Synthesized by Chadd Everone, Deputy

Various Definitions of the Term "Putative"

1) dictionary.law.com: putative - adj. commonly believed, supposed or claimed. Thus a putative father is one
believed to be the father unless proved otherwise, a putative marriage is one that is accepted as legal when in
reality it was not lawful (e.g. due to failure to complete a prior divorce). A putative will is one that appears to be
the final will but a later will is found that revokes it and shows that the putative will was not the last will of the

deceased.

2) Webster's Unabriddged Dictionary: putative. Pronunciation: *py*d.*d.iv Function:adjective
Etymology:Middle English, from Late Latin putativus, from Latin putatus (past participle of putare to consider,

‘think) + -ivus -ive * more at PAVE

1 : commonly accepted or supposed : REPUTED *a few of us are a little dubious about these putative human
superiorities— E.A.Hooton* *the putative father*

2 : assumed to exist or to have existed : HYPOTHESIZED, INFERRED *they can recognize rock strata capable of
producing oil, and look for the putative product— Time* *traced back to a postulated form in a putative parent

language— J.B.Carroll*
~puftaftivefly \-d. *vI*\ adverb

3) New Oxford English Dictionary: putative, a.

(‘pjuztetv) [a. F. putatif (14-15th c. in Hatz.-Darm.), or ad. late L. purQtWv-us (Tertullian ¢ 200), £, puzQr-

. us: see prec. and -ive.]

That is such by supposition or by repute; commonly thought or deemed; reputed, supposed.
putative marriage, in Canon Law, a marriage which though legally invalid was contracted in good faith
by at least one of the parties.

1432~50 tr. Higden (Rolls) III. 331 Philippus,..fader putatiue of the noble conquerour Alexander. 1539
Test. Ebor. (Surtees) V1. 92 John Beilbie, my sone putative. 21548 Hall Chron., Edw. IV 196 Of al hys
other putatyue (I dare not say fayned) frendes..he had bene clerely abandoned. 1577 tr. Bullinger's Decades
(1592) 688 Neither is the Scripture it selfe ashamed, to call Marie..not the putatiue or supposed, but the
true and naturall mother. 1681 J. Flavel Meth. Grace vi. 130 Let their blasphemous mouths call it in
derision putative righteousness, (f.¢.) a mere fancied or conceited righteousness; yet we know assuredly
Christ's righteousness is imputed to us, and that in the way of faith. 1765 Blackstone Comm. 1. xvi. 458 If
such putative father, or lewd mother, run away from the parish, the overseers..may seize their rents,
goods, and chattels, in order to bring up the said bastard child. 1858 Sears Arhan. ii. xi. 240 He [Christ]
imparts not a putative, but a subjective, righteousness to the believer.

1811 Ld. Meadowbank in Brymner v. Riddell (Febr.) (Ct. of Session), Here there was a putative marriage,
acknowledged by all the friends of both parties, and by the general admission..of the legality of that
marriage. 1825 Rt. Bell (#tle) Report of a case of legiimacy under a putative marriage [Brymner v.
Riddell] tried..1811. 1876 P. Fraser Husb. & Wife Law Scotl. (ed. 2) 1. 152 The children born of such a
putative marriage are, by the law of Scotland legitimate, though the marriage be null.

Hence 'putatively adv., in a putative way or manner; supposedly, reputedly.

1716 M. Davies Athen. Brit. I1. 220 He subjoin'd also that Christ did not really suffer, but only Putatively
in people's Fancies. 1851 P. Colquhoun Rom. Civ. Law II. §1078 Putatively married persons have the same
privilege. 1903 McNeill Egregious English 109 Mr. Davidson is a Scot, and Mr. Yeats, putatively at any
rate, an Irishman

CVMT-2011-001107
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/ CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido PL, Stockton CA 95212 Bus: (209) 931-4567  Fax: (209) 931-4333

http://www.californlavalleymiwoktribe-nsn. goy

- Transmitted Via Fax and First Class Mail
April 8, 2005

Mr. Dale Morris, Superintendent
Central California Agency

650 Capital Mall, Suite 8-500
Sacramento, CA 95814

Re: California Valley Miwok Tribe

Dear Superintendent Morris:

T am writing in response to the letter forwarded to you on or about March 16, 2005 from Yakims
Dixie. First, as you are well aware, the P.L. 638 Contract the Government has entered into with
the California Valley Miwok Tribe sets out specific standards relating to the Tribe. Any effort to
interfere with that contract will be met by legal and administrative challenges. That contract was
negotiated with the BIA in good faith and the Tribe has met all contracting standards. Mr.
Dixie’s request to bifurcate contract payments would not only violate the terms of the agreement,
it would also violate the regulations relating to the disbursement of funds under 638 contracts,

As you may or may not be aware, Judge Kathleen Lynn has contacted the Tribe regarding
mediation efforts. The Tribe’s position is that the Tribe has no dispute with Mr. Yakima Dixie or
the group of non-tribal members he hes aligned himself with. He is a tribal member and as such
the Tribe has authority to handle any issuc he may have with the Tribe as an internal matter, The
-only dispute that the Tribe has is with the Bureau of Indian Affairs regarding its continued
interference with internal tribal affairs.

The Tribe’s position is that if Judge Lynn were to be used as a catalyst for discussions, it would
involve discussions between the Tribe and the Bureau, In that regard, the Tribe would request
that Judge Lynn be invited to a meeting between the Tribe and your office in order to assist us in
discussing the issues of contention between the Tribe and the Bureau of Indian Affairs. The
Tribe believes that with Judge Lynn's assistance, the Tribe and the Bureau could begin to work
out the foundation for addressing the concerns each party has and possibly work out solutions

CVMT-2011-001109 o
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that would allow the Tribe and-the Bureau to come to an agreement on the contentious issues
involving the governance of the Tribe.

The Tribe hopes that the Bureau of Indian Affairs can see the benefit of this course of action.
The time has come for us to try to resolve these problems with face-to-face discussions. The
Tribe will not allow the Bureau to make unilateral decisions on the organization, composition or
governance of the Tribe. However, the Tribe is more than willing to try to work out a solution,
which both parties can mutually agree upon that address the core concerns of the Bureau while
protecting the sovereignty of the Tribe.

Please let us know at your earliest convenience if your office is interested in enlisting the
assistance of Judge Lynn in this matter., If you have any questions, please do not hesitate to
contact me.

Sincerely,

Silvia Burley, Chairperson
California Valley Miwok Tribe

Ce:  Tribal Council
Colleen Petty -
George Steele, Esq.
Phillip E. Thompson, Esq.
Judge Kathleen Lynn
Clay Gregory

R

X
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California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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Exhibit 6

California Valley Miwok Tribe v.
United States

3rd Declaration of
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California Valley Miwok Tribe Organizational Efforts
Correspondence, Meeting Sign-in Sheets and Minutes

Letter to Raymond Fry, Tribal Operations Officer, Central California Agency, dated
February 28, 2005, from Mr. Yakima Dixie confirming the initial meeting he had
scheduled with the Agency for February 28, 2005, had been re-scheduled for March 7,
2005, at 1:00 PM and that he would have four other representatives with him.

Letter to Ms. Silvia Burley dated February 28, 2005, from Mr. Yakima Dixie, inviting her
to attend the March 7, 2005, meeting at the Central California Agency to discuss
organizing the Tribe.

Letter to Ms. Silvia Burley dated March 4, 2005, from the Acting Superintendent, Central
California Agency, BIA, a Spokesperson for the California Valley Miwok Tribe
memorializing a telephone conversation Mr. Morris had with her regarding the scheduled
meeting with Mr. Yakima Dixie and representatives on March 7, 2005, (typo in second
line of letter states February 7, 2005) and encouraging her or her representative to be in
attendance at that the upcoming meeting where organization of the California Valley
Miwok Tribe would be discussed. Acting Superintendent also indicated he would be
available to meet with her on March 10, 2005, at 1:00 PM as an accommodation if she or
her representative were not able to attend the March 7 meeting.

Letter to Clay Gregory, Pacific Regional Director, BIA dated March 8, 2005, from Ms.
Burley requesting a meeting with Mr. Gregory and the Acting Superintendent, Mr. Morris,
to discuss concerns and issues the tribe was currently facing. This meeting was eventually
set up for March 10, 2005, at 2:00 PM to be held at the Pacific Regional Office, in
Sacramento, California.

Letter to the BIA dated March 11, 2005, from Ms. Burley, Ms. Burley indicating that Mr.
Tiger Paulk would attend all future meetings between BIA and her group and Mr. Dixie’s
group as the official representative of her group due to fear for their individual safety.

Plan for organization of the Tribe submitted by Yakima Dixie following informational
meeting of March 7, 2005.

Letter to acting Superintendent, Mr. Morris, dated March 18, 2005, from Ms. Burley ,
confirming Mr. Melvin Dixie’s attendance at the March 14, 2005, meeting, providing
information to Melvin Dixie and requesting that he contact her group.

Letter to Acting Superintendent and Assistant Regional Solicitor dated April 16, 2005,
from Yakima Dixie in response to April 11, 2005, meeting.

3rd Declaration of Ray Fry
-1- Exhibit No. 6
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Letter to Raymond Fry, Tribal Operations Officer, Central California Agency, dated
May 20, 2005, from Mr. Yakima Dixie confirming meeting date and participants for
May 25 meeting.

Letter to Troy Burdick, Superintendent, Central California Agency, dated August 26,
2005, from Attorney Karla Bell, representing the California Valley Miwok Tribe,
following up on a July 8, 2005, meeting with the Superintendent.

Notes of Superintendent Burdick of his December 2, 2005, meeting with Ms. Burley, one
of her attorneys and a financial manager.

Meeting Sign-in Sheets from various meetings.

3rd Declaration of Ray Fry
-2- Exhibit No. 6
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Exhibit 6 A

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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{

2005-02-28c-Fry-memo

Yaxkiva K. DIxie

Sheep Ranch Rancheria of MiWok Indians of California
a.k.a. California Valley Miwok Tribe
11178 Sheep Ranch Rd., Mail P.O. Box 41
Sheep Ranch California 95250
209-728-2102

February 28, 2005

Raymond Fry, Tribal Operations Officer for Tribal Services
Bureau of Indian Affairs, U.S. Dept. of the Interior
Sacramento Area Office '

650 Capital Mall 8-500

Sacramento, California 95814

Tel: (916) 930-3794

Fax: (916) 930-3780

Raymond:

This is to confirm my understanding that the meeting of February 28, 2005 has been changed to
March 7, 2005 at 1 p.m.

In addition to myself, the following will be attending the meeting on my behalf.

Chadd Everone, Deputy fo Yakima Dixie, whom I appointed on December 1 2, 2003 and who as
done most of my representation for the last 2 years;

William Pink, Special Rapresentative for tribal organization, who was the Tribal Operations
Officer for my Tribe during 2000 and who is well acquainted with the history of the Tribe;

Thomas Wolfrum, my General Counsel for the Tribe, whom he appointed in that capacity in
December 2003:

Velma WhiteBear, who is the Executive Director of the Tribe and whom I appointed to the
capacity in June 25, 2004 but who functioned in that capacity for some time prior to that,

Also, please see my letter to Silvia. In that regard and for the reasons which I express in that
letter, I ask that you also send a letter to her requesting that she place in reserve the funds which
the BIA has recently disbursed to her under Public Law 93-638.

X @M%;ﬂ;

Thank you,

akima K. Dixie

CVMT-2011-001117
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United States

3rd Declaration of

Raymond Fry
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2005-02—28-Burley-meme

Yaxmva K. Dixie

Sheep Ranch Rancheria of MiWok Indians of California
a.k.a.-California Valley Miwok Tribe
11178 Sheep Ranch Rd., Mail P.O. Box 41
Sheep Ranch California 95250
209-728-2102

February 28,2005

Silvia Burley

10601 Escondido P1,

Stockton, California 95212

Phone 209-931-4567 Fax 209-931-4333

As you are aware, I am organizing the Tribe consequent to the letter of determination that
was issued to me on February 11, 2005 by Michael Olson (Principal Deputy Acting
Assistant Secretary - Indian Affairs). At Mr. Olson's request, I am proceeding with
Raymond Fry (Tribal Operations Officer for Tribal Services); and I had arranged a
meeting with him for February 28, 2005. 1 gave to you notice of that meeting and invited
you to attend. I understand that you contacted Mr, Fry and made some kind of a

~ complaint and that the meeting has been changed to March 7, 2005 at 1 p.m. Again, you
are invited to attend.

In addition, I am informed that very recently the BIA released to you funds under Public
Law 93-638. 1hereby request that you do not spend those funds and that you hold them
in reserve, pending the determinations that are to be made with the BIA as a result of the
tribal organization by it} putative members. Certainly, you do not have any pressing
need to disburse those funds and preserving them would mitigate potential damages.

CVMT-2011-001119
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Exhibit 6 C

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry

CVMT-2011-001120



United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Pacific Regional Office

IN REPLY REFER TO: 2800 Cottage Way

Sacramento, California 95825

MAR - 4 2000

Silvia Burley, Spokesperson
California Valley Miwok Tribe
10601 Escondido Place
Stockton, CA 95121

Dear Ms. Burley:

This letter is a follow-up to a phone conversation I had with you about a meeting I have
scheduled with Mr. Yakima Dixie on February 7, 2005, at 1:00 p.m. We will be discussing Mr.
Dixie’s concerns about organization of the California Valley Miwok Tribe. As I told you over
the phone, you or your representatives are welcome to attend the meeting. In fact, I would
encourage you to attend so that you can also present your concerns about the organization of the
tribe. Mr. Dixie has also asked Chadd Everone, William Pink, Thomas Wolfrum, and Velma
WhiteBear to attending the meeting.

If you are not able to attend the March 7, 2005 meeting I am available to meet with you on
March 10, 2005, at 1:00 p.m. Please let me know if the proposed meeting date and time is
acceptable to you. You can reach me at (916) 978-3776.

Sincerely,

Ol [l

Dale Morris
Acting Superintendent

CVMT-2011-001121
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Exhibit 6 D

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido PL., Stockton CA 95212  Bus: (209) 931-4567 Fax: (209) 931-4333
http:/rwww. cg!gzomg‘gvaﬂgzmitggktrgée-ngn. gay

March 8, 2005

Mr, Clay Gregory
Regional Director
Bureau of Indian Affairs
2800 Cottage Way
Sacramento, CA 95825

Subject: Official Request to meet with Mr, Clay Gregory, Regional Director
Dear Mr, Gregory, '

This letter serves as an official request in regards to our phone conversation earlier this
afternoon. I would like to request a meeting with you and Mr. Dale Morrison regarding
the California Valley Miwok Tribe to discuss the concerns and issues that the Tribe is
currently facing.

If at all possible I would like to meet ASAP,.. preferably this week. If this week is not
possible than any day next week is open for me to discuss our ongoing concerns. I am
available Wednesday March 9 through Friday March 11" and Monday, March 14
through Friday, March 18%,

I look forward ta hearing from you,

Sincerely,
R .
Silvia Burley, Chairperson/

Ce: Mr. Dale Morris, Superintendent
Phillip Thompson, Esqg, '
George Steele, Esq.

Colleen Petty '

CVMT-2011-001123
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Exhibit 6 E

California Valley Miwok Tribe v.
United States

3rd Declaration of
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CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido P1., Stockton CA 95212 Bus: (209) 931-4567  Fax: (209) 931-4333
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March 11, 2005

Mr. Dale Morris, Acting Superintendent
CCA/Bureau of Indian Affairs

650 Capitol Mall, Suite 8-500
Sacramento, CA 95814

Re: Future Meeting re: California Valley Miwok Tribe

Dear Mr. Morris,

- This letter is a follow up to the meeting held yesterday at the Regional Office at 2:00 P.M. with
all concerned. Due to the fact that the Bureau stated that they have the right to meet with
anybody that wants to come there, the Tribal members fear for their safety. Individuals who have
threatened Tribal members have in the past and do currently meet with Bureau
employees/Officials regarding issues and concerns that impact our Tribal Government.
Therefore, THE tribe has authorized Tiger Paulk, Tribal Consultant to attend (on their behalf) as
a representative of the Tribe any meetings that are scheduled or may be scheduled in the future at
either the Central California Agency or Regional Office (if you or any of your staff are in
attendance).

We are requesting, a curtsey to the Tribe, that the Central California Agency/BIA please afford
the Tribe the time to prepare for any current or future meetings by contacting the Tribal Offices
located at 10601 Escondido Pl., Stockton, California 95212 and if by fax to (209) 931-4333 to be
followed by a hardcopy.

Are you agreeable that the Tribe is entitled to have at the very least a representative to monitor
what decisions and direction the Bureau of Indian Affairs may take or imply at any meeting /s ?
In assuming your answer to be yes, the representative will be sent with the intentions of keeping
the Tribe informed as to any further actions that the Bureau of Indian Affairs may take in any
way that will and/or may impact the California Valley Miwok Tribe’s inherent sovereign rights.

Respectfully,

/S
Silvia Burley, Chairperson E

Cc: Phillip Thompson, Esq.
George Steele, Esq.
Clay Gregory, Regional Dir.
v Tiger Paulk,
Colleen Petty
File

CVMT-2011-001125
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2005-03-14-FryMeeting

{

Yakivma K. Dixie

Sheep Ranch Rancheria of MiWok Indians of California
a.k.a. California Valley Miwok Tribe
11178 Sheep Ranch Rd.
Sheep Ranch, California 95202
209-728-2102

A PLAN FOR
THE ORGANIZATION OF THE TRIBE
UNDER THE AUTHORITY OF
YAKMA K. Dxaie

Consequent to the "Informational Meeting" of March 7, 2005 with Ray Fry et al.,
whereat, it was agreed that Yakima K. Dixie was to outline a plan for organizing the above Tribe
and submit it at this meeting to the representatives of the BIA for technical assistance; and given,
as foundational documents: 1) the "Olson Letter of Determination” of February 11, 2005; 2) the
"Golding Declaration" of April 30, 2004 (as submitted by the BIA in Case No. CIV S-02-0912);
and 3) the "Risling Rejection Letter”" of March 26, 2004, Yakima Dixie directed his Deputy,
Chadd Everone, in concert with his other advisors, to draft such an organizational plan. And that

is provided herein.
SyNoPSIS

There are two alternative plans for the organization of the Tribe: 1) the "Pink Doctrine";
and 2) the "Continuation of Antecedent Actions". In practice, the two naturally converge.

Option #1

The "Pink Doctrine". This refers to William Pink, who was Tribal Operations Officer for

~ this Tribe from early 2000 through early 2001 and who currently is Special Consul to Yakima K.

Dixie. He proposes that we hold the "Olson Letter of Determination” of February 11, 2005 to be
a mandamus to organize the Tribe de novo. Accordingly, ALL PRIOR ACTIONS would be put

aside. In this mode, the following would occur.

€3 The first order of business would be to establish those "putative” members
of the Tribe who would have the right to initially organize the Tribe. Assuming

1

CVMT-2011-001127



44
46

48

52

54

58
60
62
64
66
68
70
72
74
76
78
80

82

84

Case 1:05-cv-00739-JR Document 31-2 Filed 01/03/06 Page 48 of 127

2005-03-14-FryMeeting

that "putative” means "commonly recognized", "by common law or judicial stare
decisis ", or "by tradition”, then the distributees of the estate of Mable Hodge
Dixie (Exhibits 1966-08-18; and 1971-11-01) would be the only ones who
qualified as the primary "putative” members. That means that Yakima K. Dixie,
his brother Melvin Dixie, and Dequita Boire, the daughter of Merle Butler, are the
primary "putative” members of the Tribe. This persons are already in accord about
organizing the tribe. See the Declarations of Yakima (Exhibit 2005-01-26) and
Melvin and Dequita (Exhibits 2005-03-03). And among this group and the other
designated members of the Tribe (Exhibits 2005-01-26), there is already consent
that Yakima K. Dixie is the authority for the tribe. The right for Yakima Dixie to
organize the Tribe 1s further predicated on the very first organizational meeting
between himself, Ray Fry, and Brian Golding (See excerpt from transcribed video
tape of that meeting - Exhibit1998-09-08).

€3 The second order of business will be appoint Velma WhiteBear to help the
putative members organize the tribe. Velma is uniquely qualified for this objective.
She is a close relative of Yakima, who live on the Sheep Ranch reservation land in
early childhood. She has maintained contact with Yakima and the reservation
throughout the years; and she has been largely responsible for the organizational
efforts since May of 2003. She knows all of the family tree, is highly active in the
Miwok and Indian communities; and she is a professional administrator (See
Exhibit 2004-12-16).

Q The third order of business will be to hold meetings with the putative
members of the tribe to construct a constitution which fits the particular customs
and objectives if this Tribe. Emphasis will be placed on defining leadership in
unambiguous terms such that intercine disputes will be avoided and on building a
tribal organization that is competent at self-administration and management of
business enterprises. Much of the construction for the Constitution is already in
draft form and can be completed and ratified by the primary "putative” members
within about 2 weeks. This expansion of membership would automatically include
the individuals who have already been designated as members by Yakima Dixie;
and Silvia Burley would be eligible for such membership. These enrollments were
constructed based on criteria that were enunciated by Ray Fry in his meeting with
Yakima in May 2003 and their dossiers were submitted to Fry on September 25,
2003 (Exhibit 2003-09-25 et seq.).

€3 Once the constitution is in place and is approved by the BIA, then the
fourth order of business, the enrollment process, can proceed. This out-reach will
include such venues as:

a) public notices such as the one which has already been
constructed (Exhibit 2005-03-10);
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b) a booth at the 35 UC Davis Pow-wow that is being held on April
2, 2005; and a booth at the Lathrop Community Pow-wow of April
30, 2005;

¢) various Internet news groups
(e.g., http://groups.yahoo.com/group/ncanativeeventsandnews).

£3 The subsequent business would be to proceed with tribal development
including projects like the ones which have already been done. For the sake of
brevity, exhibits of the projects are not provided herein; however, at the meeting,
Velma WhiteBear will provide a review of this work, if appropriate.

In order to move forward with the above and to stay the improper distribution of money which
continues to occur and which causes irreparable injury to the Tribe, Yakima K. Dixie requests
from the BIA a letter of determination that he is the rightful authority for the organization of the
Tribe.

Option #2

In the absence of affirmative action on the part of the BIA with respect to the proposal in Option
#1, Yakima K. Dixie will proceed forward with his antecedent actions. As the record will show,
Yakima K. Dixie and Silvia Burley (whom he originally appointed to help him organize the Tribe,
whom he once again, formally dismissed in October 2004, but who still holds control over tribal
resources) have irreconcilable differences. In his letter of September 24, 1998 to Yaklma
Raymond Fry noted regarding membership:

"In those situations where an "unterminated" Tribe is pursuing reorganization, the
persons possessing the right to reorganize the Tribe is usually specified by the
decision of the court, as the majority of "unterminated" Tribes regain federal
recognition through litigation. Usually, the court decisions will state that the

~ persons possessing the right to reorganize the Tribe are those persons still living
who are listed as distributees or dependent members on the federally approved
Distribution Plan. In some cases the courts have extended the right of
participation to the lineal descendants of distributees or dependent members,
whether or living or deceased.” (See Exhibit 1998-09-24)

Therefore, I, Yakima K. Dixie, request from Raymond Fry and the agents of the BIA in

attendance of this meeting to advise me about the above cited court actions and about how I
might proceed to resolve this matter of authority by court action.

Respectfully,

Yakima K. Dixie

3
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10601 Escondido P1., Stockton CA 95212 Bus: (209) 931-4567 Fax: (209) 931-4333

http:rwww. californiavalleymiwokiribe-nsn. gov

March 18, 2005

Mr. Dale Morris, Acting Superintendent

CCA/Bureau of Indian Affairs
650 Capitol Mall, Suite 8-500
Sacramento, California 95814

Re: Official Request for Information on Melvin Leroy Dixie

Dear Mr. Morris,

It was brought to the attention of the Tribe that at the meeting of Monday, March 14, 2005
between yourself and Mr, Yakima Dixie’s group that calls themselves Sheep Ranch Rancheria of
MiWok Indians of California aka California Valley Miwok Tribe, there was an individual who
claimed to be Mr, Melvin Dixie.

The Tribe believes that Mr, Melvin Dixie may have a right to participate in the process of the
organization of the Tribe. If this is truly Melvin Dixie we are requesting that Mr. Dixie contact
the Tribe with valid verification to prove that he is who he claims to be,

We understand the “Privacy Act” and therefore we are requesting that the Central California
Agency contact Mr. Melvin Dixie to inform him of the Tribes inquiry and since we have not
been given his contact information, we are asking him to contact the official California Valley
Miwok Tribe (not to get confused by the individual who has broken off from the Tribe and is in
the process of starting a new Tribe called the Sheep Ranch Rancheria of MiWek Indians of
California aka California Valley Miwok Tribe).

1f you find that you (for some reason) cannot or will not contact Mr. Dixie with an official letter
from your office, or if you cannot forward the requested contact information to our Tribe, then
the Tribe is requesting that you forward a copy of this letter to Melvin Dixie at the next meeting
with the Central California Agency/BIA in which he participates. Thank you for your time and
understanding.

Respectfully,

s

Silvia Burley, Chairpers A

CC: Tribal Council
Phillip Thompson. Esq.
George Steele, Esq.
Karla Bell, Esq.

soos o58Sg 1,05-0-00739-JR. Dacument 31-2  Filed Pak8/06:=Rage 51 of 127 P oz
| o
CALIFORNIA VALLEY MIWOK TRIBE T
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Yaxima K. DIxie

Sheep Ranch Rancheria of MiWok Indians of California
a.k.a. California Valley Miwok Tribe
11178 Sheep Ranch Rd., Mail P.O. Box 41
Sheep Ranch California 95250
209-728-2102

April 16, 2005

Dale Morris, Acting Superintendent Myra P. Spicker, Asst. Reg. Solicitor
Bureau of Indian Affairs U.S. Dept. of the Interior

U.S. Dept. of the Interior Office of the Regional Solicitor
Sacramento Area Office Pacific Southwest Region

650 Capital Mall 8-500 2800 Cottage Way, Rm. E-1712
Sacramento, California 95814 Sacramento, CA 95825-1890

Tel: (916) 930-3794 Fax: (916) 930-3780 Tel: (916) 978-5675 Fax: (916) 978-5694

Mr. Morris & Ms. Spicker:

This is a follow-up to the faxed memo which we sent on April 16. This one is signed by Mr.
Dixie and 1s virtually idential to the previous.

As we agreed in our meeting of April 11, 2005, Mr. Dixie is sending herein a list of issues
which he, Velma WhiteBear, and their advisors believe should be addressed in the process of
organizing the Tribe pursuant to the mandate to do so in the letter of determination of February
14, 2005 from Michael Olson (the Principal Deputy, Acting Assistant Secretary - Indian

~ Affairs).

We are appraised that Silvia Burley did file suit against the BIA on April 12, 2005; and we
are in the process of studying the filings. It appears that she is asking the court to prohibit the
BIA from being involved in tribal organization. We believe that this action is evidence that
Ms. Burley understands that she has no legitimate standing for organizing the Tribe - a process
which can only be done by individuals with inherent (read inherited) rights, such as, primarily,
the distributees of Mable Hodge Dixie (i.e., Yakima, his brother Melvin, and Dequita Boire)
and, secondarily, those individuals who lived at Sheep Ranch for a significant period of time.
Ms. Burley does no qualify by either criterion. Our position is: 1) that Silvia Burley does not
have any standing to file litigation on behalf of the Tribe, 2) that this court action is an
obstructive measure, which attempts to use the courts to impede the organization of the Tribe
rather to facilitate it and that it does not serve ends of justice, resulting only to further deplete

1
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Tribal resources by superfluous legal expenses, and 3) that, unless and until so ordered by the
Court, the organization of the Tribe via administrative procedures can, should, and will
proceed independently of any court action.

Chadd Everone, Deputy
2054 University Ave. #407
510-486-1314

Prefacing Remarks

First, I regret that Raymond Fry chose to not attend the meeting of April 11. He was a key
participant at the original meeting of March 7 and the follow-up meeting of March 14. At that
meeting of March 14, he did agreed to the April 11 date for the meeting; and he was reminded
by us well in advance by phone message and by letter. He is well aware that it is a major
organizational effort to assemble my constituents from many locations (notably, I from Sheep
Ranch, WhiteBear from Galt, Lopez from Stockton, Wofrum from Walnut Creek, Everone
from Berkeley, Pink from Southern California, and the others from their respective locations).
Being that he was specifically identified in the Olson letter to assist me in organizing the Tribe
and being that he 1s acknowledged by all to the be most knowledgeable person in the affairs of
this Tribe', I would have been able and willing to reschedule the meeting to suit his conven-
ience; but he provided no notification to us that he would not be attending. Fortunately, both
of you were in attendance; and I feel that progress was made. (Upon consideration, it might be
appropriate for Mr. Fry to recuse himself from these determinations, because, having been so
involved in this tribe for such a long period of time, he may have conflicts of interest.
However, we shall not make that request at this time but, instead, leave it to your
consideration.) '

Second, 1 request that you, Dale Morris, remain the Superintendent with respect to this
particular situation even if you are replace by a new Superintendent and you return to your
previous position at the Department of Interior. We acknowledge that you desire not to
continue presiding over the situation; but we believe that you are an honest and dutiful repre-
sentative of the Bureau, and, in the interest of substantive due process, our proceedings would
be seriously delayed by having to acculturate a new Superintendent who is unfamiliar with the
details of the case.

Ray Fry has been the Tribal Operations Officer in charges of this tribe since the 1970's.
2
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78 A reiteration of my requests
(Each request is severable from the others and may be
80 fulfilled or rejected individually without affect the others.)

82 £y I have already formally requested that the Bl A issue a letter to the California
Gambling Control Commission that the Tribe is being formally organized and that the

84 BIA recommends, suggests, or 1s otherwise on the record as believing that the royalty
income should not be distributed to the Tribe and either retained in trust by the Commis-
86 sion or placed in receivership, pending the final organization of the Tribe. This request

was formally submitted to vou at the meeting of Apnl 11, 2005.
88
£ 1 have already formally requested that the BIA withhold 638 and other grant money 10
90 the Tribe, pending the final organization of the Tribe. This request was formally submit-
ted to you at the meeting of Apnil 11, 2005.

92
€ I request, in addition to the above, copies of the 638 and other grant contracts which

94 the Tribe has made, under the representation of Ms. Burley, with the BIA and any atten-
dant budgets, audits, or other ancillary documents to those contracts. If required,

96 consider this to be a "Request Under The Freedom Of Information And Privacy
Acts" which I make under the following laws: The Freedom of Information Act of 1974

98 (5 U.S.C. 552), The Privacy Act of 1974, Public Law No 104-231 of 1994 and Title 25
of the Code of Federal Regulations Section 517.

100

g2 1 request, also within the above FOIA, specifically, copies of all correspondences
102 between Silvia Burley and both the local areas and regional offices during the course of
her tenure as the Spokesperson for the Tribe, dating from 1998 to the present.

104
¢y I request that the B1A mediate with me the issues involved in organizing the Tribe. My
106 primary problems in communication are and have been with the BIA more than with
anyone else. Being that the BIA originally suggested mediation as being a good idea, per
108 se, to attempt to resolve issues and also a good idea because it would be an integral part
of any eventual htigation, I assume that that would apply to all parties, including the BIA.
110 Indeed, that might be a novel response by the BIA to Ms. Burley's recent suit. In discus-
sion with Judge Kathryn Lynn of the Office of Collaborative Action and Dispute Resolu-
112 tion of the U.S. Department of the Interior, she was asked if mediation could occur
between myself and the BIA; and she acknowledged that it could, assuming that the
114 Bureau agreed. She has already 1dentified a mediator who, from my perspective, would

be appropriate. Therefore, I am asking that the Bureau mediate with me the organization
116 of the Tribe.

€} I request that the BIA cease holding secret meetings with Silvia Burley which exclude
118 one or more of my representatives. As you know, we have objected to this in the past. It
has been our policy to notify Ms. Burley of our scheduled meetings with the BIA and to

CVMT-2011-001135
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120 allow her or her representative to attend. We expect reciprocity. The private, confidental
discussions with Ms. Burley may impact my pleadings.
122
1 believe that my requests to freeze the 638 money, to have the BIA notify the California
124 Gambling Control Commission, to obtain relevant records, to mediate issues, and to hold an
open forum are simple, fair, and approprate to the situation. They are in line with the "Olson
126 Mandate"; and they do not evidence any prejudice on the part of the BIA toward either,
particular faction. Further, by taking such actions, you will put on the record that the Bureau
128 is attempting to be cooperative in the organization of the Tribe and to mitigate damages; and
that might help to protect the Bureau from tort claims, if we should pursue remedies in court.
130 Hopefully, you will grant all or some of the above requests so that we can continue moving

forward.
132

Respectfully,
134
136 ,

D N S N

138 = / éém% : /L/J/?/A—Q\-/

}/akima K. Dixie. 4
140 [/

4
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3rd Declaration of
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Yakmma K. Dixie

Sheep Ranch Rancheria of MiWok Indians of California
a.k.a. California Valley Miwok Tribe
11178 Sheep Ranch Rd., P.O. Box 95250
Sheep Ranch, California 95202

May 20, 2005
Chadd Everone
Deputy
Raymond Fry, Tribal Operations Officer
Bureau of Indian Affairs,
U.S. Dept. of the Interior
Sacramento Area Office

650 Capitol Mall 8-500
Sacramento, California 95814
Tel: (916) 930-3794 Fax: (916) 930-3780

Mr. Fry:

Our apology for the misunderstanding about the meeting date. Just another example of
the motto: "trust but verify"! The date is now confirmed to be May 25, 2005 10 a.m. at your
place. William Pink will have to attend via cell phone, being that he is leaving for China that
afternoon. In attendance will be the following.

Velma WhiteBear, Chadd Everone, Thomas Wolfrum, Esq,
Tribal Executive Director Deputy, Yakima Dixie Tribal General Counsel
Antonia Lopez William Pink Peter Glick, Esq.

Tribal Secretary Consultant, Indian Affairs Tribal Special Counsel

Everyone seems to be in accord that it is imperative for us to make a final determination
about whether or not the organizational process can be accomplished by administrative measures
within the BIA at the Area level. If so, how do we proceed expeditiously; if not, what are the
alternative strategies for resolving the situation.

One common rhetorical devise is to ask a critical question on an essential issue. Thus, can

you (i.e., Fry and/or Morris and/or Spicker) re-affirm that the Golding Declaration (Exhibit
2004-05-14) represents the present policy of the BIA - something which has been averred to us

CVMT-2011-001138
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on several occasions by Luther and Keep? Specific reference is to paragraphs #5 and #9 of the
that document.

~ Further, can you (i.e., Fry and/or Morris and/or Spicker) make and issue in writing a
determination along the lines of the following?

'‘Based on the relevant documents, The BIA determines that the official location of the
Tribe is at Sheep Ranch and that Yakima K. Dixie, as the primary putative member, is
acknowledged to have the authority to appoint Velma WhiteBear as the official
Spokesperson to represent the Tribe to the BIA with the provision that the newly appointed
Spokesperson organize the Tribe and present to the BIA with 120 days a suitable roster of
enrolled members and a suitable constitution.'

Obviously the next question would be, not only can you issue such a determination but,
will you?

The legalistic case which validates such a determination has already been made in various
pleadings of Yakima; but it warrants outlining here. The Tribe is unorganized and, therefore, is
governed by custom or tradition. For several decades, Yakima and his brother, Melvin, were
recognized by the BIA as being the sole members of the Tribe and Yakima, as the sole authority
for the Tribe. Yakima made an agreement with Silvia Burley to give her tribal status so that she
could receive government benefits in terms of educational and medical services, in return for
which she was to help him organize the Tribe. Because the Tribe is unorganized such "tribal
status” could not included tenured membership. In virtually every aspect, Silvia failed at and
made a wreck out of tribal organization. Exercising his inherent authority, Yakima dismissed
Silvia as the representative of the Tribe and appointed Velma WhiteBear (Exhibit 2004-10-03) to
that position. As the issue of proper authority for this unorganized tribe has evolved further, it is
now held that the individuals who have an inherent right to organize the tribe and who would
constitute the "primary" putative members would be the distributees of the estate of Mable Hodge
Dixie, which would be the descendant of Merle Butler (i.e., Dequita Boyer) in addition to Yakima
and Melvin Dixie. Expanding that further, according to the principles which Ray Fry enunciated
in May 2003, putative members would also include individuals who had lived for a significant time
on the Sheep Ranch Reservation. These "secondary" putative member are on file with the BIA
and have issued Declarations in support of Yakima, as the authority for the Tribe. And a new
resolution to that effect can be drafted and signed by both the primary and secondary putative
members. In any event, Silvia Burley has no "equity" position in the Tribe and having once been
appointed by Yakima, to be a representative, can now be replaced by Yakima, which is critical
due to her massive malfeasance.

In an attempt to circumvent due process, Silvia commissioned one Troy Woodward to
make a determination about the authority for the Tribe. For many reasons, those proceedings
were fallacious, per se, and procedurally they were defective. The nullification of Woodward has
been made in various rebuttals. However, being that the Olsen Determination (Exhibit
2005-02-11) does that in very clear and explicit terms’, it should not have to be argued in our
current proceedings.

! See Exhibit 2005-02-11, final paragraph: "In light of the BIA's letter of March 26, 2004, that the Tribe
2
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88 Finally, it is true that Yakima and Velma have made attempts to discuss matters with
89  Silvia; and Yakima and Velma did agree to mediation with Silvia; but Silvia categorically refuse
90 any such discussion. However, in practical terms, it is almost certain that Yakima et al. would not
91 be able to "share" authority for this Tribe with Silvia. As everyone knows, the problem is
92  probably not so much with Silvia, per se, but with her husband, James (Tiger) Paulk. Tiger holds
93  this to be "his tribe"; and he is known to make threatening remarks with regard to anyone "who
94  would attempt to take it away" from him. He exercises a tyrannical influence over Silvia, which
95  would be entirely unacceptable to any kind of an expanded membership; and he riding roughshod

‘96  over people would insure that the development of the Tribe would not benefit the broader Miwok
97 community.
98
99 Respectfully,

100

101

102

- 103

104

105

106

107

108

109

is not an organized tribe, however, the BIA does not recognize any tribal government, and therefore, cannot
defer to any tribal dispute resolution process at this time. I understand that a Mr. Troy M. Woodward has
held himself out as an Administrative Hearing Officer for the Tribe and purported to conduct a hearing to
resolve your (Yakima's) complaint against Ms. Burley. Please be advised that the BIA does not recognize
Mr. Woodward as a tribal official or his hearing process as a legitimate tribal forum. Should other issues
arise with respect to tribal leadership or membership in the future, therefore, your appeal would properly
lie exclusively with the BIA.

3
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Yaxmva K. Dixie

Sheep Ranch Rancheria of MiWok Indians of California
a.k.a. California Valley Miwok Tribe
11178 Sheep Ranch Rd., P.O. Box 95250
Sheep Ranch, California 95202

Meeting May 25, 2005 10 a.m.

2005-05-25

2004-03-26
2004-04-30
2004-10-03

2005-02-11
2005-03-07

2005-03-14

2005-04-16
2005-05-10

2005-05-12

Cover Letter

To meeting of May 25, 2005.

Relevant Documentation

Risling Letter

Golding Declaration

Dismissal/Appointment

Olsen Determination

Yakima Request to BIA

Yakima Plan to BIA

Yakima Issues to BIA

Morris Responses

Yakima's Declaration

Rejects Silvia's Constitution. This letter was cited
in the Olsen Determination 2005-02-11.

This represents BIA policy, as has been averred by

Luther and Keep? See {5 & 9.

Yakima dismisses Burley/Thompson and appoints

WhiteBear to represent Tribe.

Mandate to organize the Tribe.

Requests action and validation of his authority at
first meeting with Morris, Fry, and Spicker.

Plan for organizing Tribe at second meeting with

Morris, Fry, and Spicker.

Requests answers to some issues at third meeting

with Morris and Spicker.

Response to Yakima's requests 2005-04-16 from

Morris

A chronological recitation of events.
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United States

3rd Declaration of

Raymond Fry
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Via U.S. Mail
August 26, 2005

Mr. Troy Burdick, Superintendent
Bureau of Indian Affairs '

650 Capital Mall

Suite 8-500

Sacramento, CA 95814

ey Mrwok Tribe

RE: Califorrga Vali

Dear Mr. Burdick:

Filed 01/Q3/06 Page 63 of 127

Law Offices of Karia D. Bell
4712 Admiraity Way, Suite 580

Marina del Rey, CA 90292 -
(310) 577-2555 phox;\e,DT

(310) 577-3210 fax A 4 FW
kbelllaw@msn.com i Vs

¢ ROUTE 7 (2D 7
RESPONSE REQUIFE

MEMO
TELE

TE moks N Nwﬂs
C«»‘TM s, B«

Thank you for meeting with me on Friday, July 8th. During this meeting you
agreed to provide information regarding the potential members of the California Valley
Miwok Tribe (“Tribe”) that were identified in my letter dated February 24, 2005. Since
this meeting and my prior meeting with Mr. Ray Fry on June 17", we have been awaiting
any information from your office that may be helpful to assist the Tribe with processing
and evaluating the potential members that have been identified. To date, we have not
- received any information regarding the individuals that have been identified. Please
provide us with the status of obtaining this information.

In addition, we understand that vour office has been in contact with or has the
contact information for Mr. Melvin Dixie. The Tribe would greatly appreciate it if your
office would forward Mr. Dixie’s contact information or last known address to us.

The Tribe looks forward te any information that your office can provide regarding
any potential members. If you have any questions regarding enroliment or membership
matters, please feel free to contact me. Thank vou in advance for your assistance.

Karla D. Bell

cc: Silvia Burley, Chairperson
Phil Thompson, Esg.
George Steele, Esq.
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California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry

CVMT-2011-001144



Case 1:05-cv-00739-JR Document 31-2 Filed 01/03/06 Page 65 of 127

Notes of meeting between Superintendent, Sylvia Burley, California Valley Miwok

December 2, 2005

On this date | met with Sylvia Burley, California Valley Miwok, Phillip Thompson, attorney for
Sylvia, and Colleen Petty, Financial Manager, California Valley Miwok.

| had agreed to this meeting, at her request, to discuss matters important to the tribe. Ms.
Burley had explained that there was a high degree of mistrust of the Agency for her part due
to actions by Agency staff that, in her opinion, were personal attacks on her and the tribe as

a whole. It is her contention that the suspension of the 638 contract in August of 2005, by the
Awarding Official, Janice Whipple, was motivated by her dislike of Ms. Burley and that Mr.
Raymond Fry, Tribal Operations Officer, had a personal agenda against her and the tribe,
based on letters that he had signed (/t should be noted these signing actions were carried out
at the direction of myself and previous Superintendent’s for those occasions when the
Superintendent was out of the office as a normal function — delegation of authority).

They questioned why it was necessary to do a monitoring visit in light that for three years, no
monitoring had been done. They also questioned the timing of the request to monitor. |
responded by telling them that monitoring is a normal function of the agency and that it has
been performed with other tribes. Mr. Thompson stated that a Special Master should be
appointed for this purpose due to the nature of the current relations.

| assured them that the monitoring was a normal part of the contracting process and there
was nothing out of the ordinary as far as what would take place. | pointed out that we had
accommodated their requests for changes in the personnel comprising the monitoring team
and compromised on the date of the monitoring. | also made it clear to Ms. Burley (and
Agency staff) that the personnel conducting the monitoring will be following a specific plan
and that they would not stray from it and that if there were problems at any certain point, that
the Agency personnel would not make an issue of it, rather they would note the issue and

move on per my instruction.

(Agency staffs were not comfortable with having attorneys as a part of the tribe’s
representative team as well as having the process video taped. I told my staff that it should
not be a hindrance so long as they followed the monitoring plan, which was sent to the tribe

in advance.)

| further assured Ms. Burley and company that even if there was a finding that that in itself
would not be grounds for suspending the contract and that there is a process that is required

in order to correct any deficiency.

Finally, | assured them that any actions taken by Agency staff would be at my direction and
none would be engaged in any ‘rogue” actions. They stated they were satisfied with my

comments on this matter.

At the conclusion of the meeting, | had the impression that the monitoring visit would go on

as scheduled. W
/_

Troy Burdick
Superintendent
CVMT-2011-001145
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. .
MEMORANDUM OF UNDERSTANDING
Between
CALIFORNIA FEE TO TRUST CONSORTIUM TRIBES
And
BUREAU OF INDIAN AFFAIRS PACIFIC REGIONAL OFFICE

This Memorandum of Understanding (heremafter the “Agreement™) is entered into by and
between the California Fee To Trust Consortium Tribes (hercinafier the “Consortium™) and the
Department of the Intertor, Bureau of Indian AfTairs Pacilic Regional Qffice, (hercinafter “PRO™)
(collectively referred to as “the Partics™) as of the date set forth befow.

‘This Agreement Is being entered into for the purposc ol setting forth, in writing, the
understanding of the refationship of the Parties and facilituting the expeditious processing of fec-
to-trust applications submitted by participating Consortium tribes (hercinafier the “Project™),

RECITALS

A. The need for increased land base is imperative o the tribes of California. Most tribes do
not have sufficient fand to meet current housing, conununity and economic development
needs and a significant number have no Jand at all.

3. A number of factors have combined to make 1t difficult for current California Regional
und Agency stafl to manage the {ee-{o-trust acquisition needs.  Consequently a
tremendous backlog of applications currently exists which is compounded by the
increasing number of applications filed each year.

. The gap between land into trust applications and land being accepted into trust by the
Secrctary of the Interior is widening.

D. The authority of the Bureau of Indian Affairs 10 re-program TPA funds to this Project is
found at 25 U.S.C § 123c.

It is acknowledged that the reference to the Pacific Regional Office implies that the

k.
acific Regional Office has oversight, responstbility, and accountabihity for the
administration of the California Regional and Agency stalt,

k. (1) Tt1s acknowledged that signatorics to this Agreement are entitled to cqual access

to non-Consortium fee-to-trust resources and scrvices provided by the Burcau of
Indian Affairs (hereinalter "BTA™), however iribes that are not members of the
Consortium are not chigible to aceess Consortium fee-to-trust staff. Neither
consortium {unds nor consortinm staff will be used for non-consortium purposcs,

{it) Further, non-consortium staff must continue 1o facylitate and assist consortium

LR

1
tribes with their Fee To Trust applications and other concerns.

CVMT-2011-001152
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(51)  Further, non-consortium staff work, including but not limited to: salary.
administrative, or travel expenses, will not be offset (charged) against the Project

hudget.
FTERMS AND CONDITIONS
L CONSORTIUM AGREEMENT TERM
i This Agreement shall be in effeet for three (3) years beghnning the Fiscal Year Qctober 1,

2005 through Fiscal Year ending Scptember 30, 2008, at which time it shall be reviewed
for possible extension,

i the Consortium has not voted to renew this Agreement at least six months (0) before
the closc of the third fiscal yeur of the Agreement, it will be deemed expired as of the date
of the end of the third fiscal year and the terms and conditions contained herein will
lerminate.

t2

II. MEMBERSHIP

1. Conditions Precedent/Elinibility »

(1) The Tribal Resolution: Participation in the Project will not become cffective until
the Consortium Project Leader (as defined Section HI(1)) has received a signed
Tribal Resolution from the interested Tribe (2 sample is attached), which contains
an acknowledgement of the minimum required {inancial contribution and
commutment of the required TPA funds, and acknowledgmoent of the necessity Lo
conmt to becoming a signatory of the Agreement and to be bound by its terms.

{b)  The Agreement and contribution; The Tribe must sign the Agreement and
complete any additional paperwork necessary to facilitate the re-programming of
TPA funds to the Project.

{c) In addition 1o the Tribal Resolution, Tribes will submit u letter identifying the
destgnated tribal representative and alternates for the purpose of representation at
Consortium mectings. Consortium Tribes reserve the right to change the names of
individual tribal representatives at their discretion,

2. Minimum Financial Participation
{(a) Tribes may participate by contributing a minimum of three thousand dollars
($3.000.00) per fiscal year from their TPA funds for three conscautive vears.
{h) Newly recognized Tribes that have not received their TPA funds may have their

mimimum contribution waived unti! they have received their TPA.

i CONSORTIUM EMPILOYEES

1, Scope of Work.
(a) The Consortium Project leader will be the PRO Lead Realty Specialist, heremalter

CVMT-2011-001153
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“PRO-LRS™). The PRO-LRS will be responsible for seeing that the BIA
Consortium qtaﬁ will adhere to the duties and responsibilitics required for tlm
processing of Fee-To-Trust Applications for Consortium Tribes,

(b) ‘The Parties agree that the BIA personnel for the Consortium shall be governed by
the terms of this Agreement. Any conflict involving the dutics and/or
responsibilitics of the personnct shall be resolved in accordance with this
Agreement and the PRO personne] policies.

2. Sclection of Emplovyees.

{2) Tt 1s agreed that the process for selecting Consortium staf for filling of the
Consortium positions will include the direct participation of the Committee.

(" Such participation may include, but may not be limited to, the development of
position descriptions, and interviewing prospective candidates.

(c) The Oversight Comumitice hus the authority to make recommendations to the
Bureau regarding the {illing of open positions.

{d) All federal personnel rules and regulations will apply to this process.

3. Emplovee Performance.

(1) Juis further agreed that participating tribes may submit documcentation to the
Committee and PRO-LKS conceming the performance of the Project employee’s
duties under this Agreement and that the PRO-LRS and the Committee shall give
such documentation duc consideration with respect 1o conducting employec
performance evaluations.

{b) Reconumendations for incentive or star awards will be brought forward to the Fee
To Trust Consortium Oversight Commitiee.

AV RECORD KEFPING

(a) Complete books of account of the Project’s operations, in which cach Projec
transaction shall be fully and accurately entered, shatl be kept at the Project’s
principal office (the PRO). under the care of the PRO-1.RS, and at such other
Jocations as the PRO-LRS and Committee shall deterniine from time to time and
shall be open to nspection and copying on reasonable notice by any authorized
Consortium member repre:emativc during normal business hours. The costs of
such inspection and copying shall be borne by the particulur Consortium member.

(b) PRO acknowiedges that it has cstablished a separate and distinet account {rom
other BIA Realty operations for the Project.

2. Accounting. The financial stalements of the Px'qjcct shall be prepared in accordance with
sencrally aceepted accounting principles and shall be appropriate and adequate for the
Project’s intended purposc and for carrying out the provisions of this Agreement. The
fiscal year of the Project shall be October 1 through September 30.

3. Records. At all times during the term of existence of the Project, the PRO-LRS shall

CVMT-2011-001154
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Keep or cause to be kept the books of account referred to in Seetion 1V, together with;

{a) A current Hist of the contact information, which also identifies the Consortium
member contribution;

() A copy of this Agreement and any other operating documents (if any);

(c) Financial statements of the Project for the six most recent fiscal years,

() The books and Records (including budgets) of the Project as they relate to the

Project’s internal affairs for the current and past four fiscal years,

:.L'.

PRALIAS RIS d SASUII-
a Fee-To-Trust Consortivm member land into trust status report. 'The reports shall be

delivercd at the quarterly Fee-To-Trust Consortium meetings or by mail; whichever is
reasonably caleunlated to provide the member with the information in a timely manner.

Status Reports. A minimum of once per quarter, the PRO-L.RS shall cause lo be prepared

V. MEETINGS: REGULAR, SPECIAL. L OCATION. NOTICE, CALY.. AND QUORUM.

i. Rewvnlar meetngs, Regular meetings of the Consortium shall be held once every quarter.
2. Special Meetings, The PRO-LRS, the Commiltee, or Consortium members representing at

Icast 50% of the Consortium members shall call special meetings at any time. i a mecting of
the Consortium is called by the Censortium members, notice of the call shall be delivered to
the PRO-LRS and the Fee To Trust Oversight Commattee,
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the Consortium. Effort shall be made 1o assure thal a reasonable split between locations
throughout Northern, Central and Southern California is achieved.

4, Notice. Following the call of a mecting, the PRO-LRS shall give notice of the mecting no Iess
than fourteen, or more than 60 calendar days prior 1o the date of the mecting (o all Consortium
members. The notice shall state the place, date, and hour of the meeting and the general nature

of business to be discussed,

5. Quorum/Voting.
{a) A quorum at any mecting of the Consortium members shall consist of at least thirty
pereent (30%) of the Consortium members.
(13) There will be one vote per tribe.,
6. Minutes.

(a) The PRO-LRS, Fee To Trust Oversight Committee and/or Consortitm wiil dedicate an
individual to scrve as scerctary of the meetings,

(b) A draft of the munutes will be prepared and distnibuted to Consorium members within 7
days of the meeting for comment and verification before becoming part of the record of the
Project.
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Vi

8]

OVERSIGHT COMMITTEE

Purpose

{a}

(b)

(c)

The Fee-To-"T'rust Consortium Oversight Commuittee (hereinalter tie
“Commitiee™y comprised of Consortium members, will have oversight of the
Project and the obligation to assure that the terms of this Memorandum of
Understanding arc met,

The Committee shall have Himited deciston-making authority as outlined herein or
as delegated by the Congortium.

The Committce will help Consortium sta(l develop agenda and provide assistance
n factlitating regular Congsortium and Commitice mectings,

Commuttee Structure

()
(b)

(c)

The Committee shall be made up of nine (9) elected Tribal Officials representing
their respective region,

The nine Committee members will be chosen by a majority volte of the
Consortium Tribes present at the elections.,

The number of representatives from cach region was determined by a majority
vote as follows:

(i) Five (3) elected Tribal officials from the Clentral California Agency
Region;

) Three (3) elected T'ribal officials from the Southern California Agency
Region;

(1) One (1) clected Tribal officials from the Northern California Ageney
Region;

Term of Commillee Service

(1) Commitfee members will scrve a two-year term beginning from the date of the
regularly held clection.

{(b) Commitice members elected to fill a vacant position shall serve for the duration of
the term of the member who vacated the position,

(a) Flections for Committee memboers shall be held at the sceond guarterly meeting of
the Consortium.

(b}  Once a quorum is cstablished at that meeting at which elections are to be held, the
first order of business {or the Consortium is to solicit nominations for the
Commitlee positions,

(9 Nominations shall be called out and sceonded by a different individual and noted
by the meeting Sccrctary.

(d) Once nominations have been completed. o confirmation shall be made thata

quorum has been maintained, Once a quorum has been confirmed, votng shail
commence.

CVMT-2011-001156
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{(e) Voling shall be done by secret ballot. The nominee with the most votes shall be
clected and instalied upon acceptance by the nominee. Ties in the number of votes
between nominees will go to a comn toss.

5. Respansibility of Qfficers, Onee the Committee has been established, the members shall
appoint officers amony themselves, Each Commitice Member has one vote,
(a) Chairperson:

. Shall coordinate the activitics of the Committee and Consortium in
consultation with the PRO Lead Realty Specialist and Consortium staff

. Shall serve as the official Chairperson for the Consortium.

. Shall set meeting times.

. Shall follow agendas for Consortium and Committee meetings.

o Shall monitor and report on the status of required compliance with the

Memorandun of Understanding for such issucs including, but not Hwited (o,
budget, Committee vacancics, and staff vacancics,
(b)Y  Scerctary:

. Shall record or cause to be recorded minutes from ail Commitice and
Consortium mectings and have thom prepared and distributed to the
Consortium members within scven (7) days of an O versight Commiliee
meeting or a Consortium meeting, pursuant to Section V (0)(b). A copy of afl
minutes will be kept on file with the PRO.

. Shall work with the Chairperson to record meeting altendance.

. Shall create an agenda in consultation with the Chairperson and Consortium
stafl. The agenda must be distributed to the Censortium at Jeast 10 days in
advance of the next mecting,

(©) Vice-Chairperson:

. Shall assume the responsibihitics for the Chairperson, whenever the
Chairperson 1s absent from Consortium and Committee meetings or s
unabie to fulfifl the functions of the Chairperson.

{dy  Committec members:

. In the absence of all three Officers, the remaining Committes members shall

sclect an individual to Chair the meeting.

6. Removal from Office/Vacancy.
{(a) Al Commitice members, are subject to removal from the Commitiee for either ol the
following reasons:
{1) Failure to attend three consecutive meetings without just cause:
(1) Failure to be re-clected to Tribal office.
(b) Committee members can only be removed by a majority vole of the Committee. The

Commuttce will submit a written memorandum to the Consortium, with its decision
citing the reasons for removal.

{¢) Vacancics on the Committee shall be {illed by special clection at the next scheduled
Consortium meeting,

CVMT-2011-001157
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7. Meetings

{(a) Meetings. The PRO-LRS or the majority of the Oversight Committee members
may call mectings at any {ime. In addition to consultation concerning specific
applications or activitics, the Committee, the PRO-LRE and the BIA agree to meet
and confer as necessary on matters of mutual concemn.

(h) Notice. To the extent practicable, cach party shall provide the other with a list of
topic issues to be discussed at least {ive busincss days in advance of cach such
meeting, The PRO-LRS shall give notice of the meeling no less than ten working
days prior 1o the daic of the mecting (o all Consortium members. The notice shall
state the place, date and hour of the mecting and the general nature of business to

()

be discussed, Notices may be sent by fax or e-mail to facilitate timeliness.

(c) Quorum. A quortm at any meeting of the Committee shall consist of at Jeast five
members.

(d) Attendance.
(1) In the event a Committee member is unable to attend a mecting, he/she

shall choose a duly elected Tribal Official from his/her respective Region
as his/her alternate to attend the meeting, This delegation must be
communicated to the PRO-LRS i1 a reasonably tuncly manncer,

(i) In the event a Commitiee member is unable to attend a meeting and 1s
unable to designate an altemate pursuant to Section VI(7)(d)(i), the
Committee member shall communicate his/her inability to attend to the
PRO-LRS in a reasonably timely manner,

(1) The Committee may conduct its business vig telephonic conferencing,

(c) Voting. There will be one vote per Commitice member.

Vil.  GENERAL PROVISIONS

L. Freedom of Information Act (FOIAY, Any Freedom Of Information Act (hercinafler
“FOIA™) requests to the BIA shall be disclosed immediately te the particular tribe upon
which the particular request is made, including the details of the specific information
requested and a copy of the response and enclasures.,

g

Notices. All notices hereunder shall be given in writing by mail (postage prepaid), messenger
or facsimile. The earhier of: () actual receipt; (b) the date of messengering, telecapving or of
personal delivery (provided written confirmuation is received); or (¢) 3 business days afier the
date of mailing, shall be deemed to be the date of service.

Mat} and Messenger:

United States Department of the Interior Consortium Members
Burcau of Indian A flairs Addresses attached

2800 Cottage Way

CVMT-2011-001158
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Attention: California Tribal Fee to Trust Consortium PRO Lead Realty Specialist

3. Dispute Resolution, Any dispulc as to the interpretation of any provision of this
Agreement will be submitted to the Committee who will review all relevant material
pertaining 1o the dispute. The Committee will issue a written decision. The deciston of
the Committee is final,

4, Entirc Agreement. This Agreement sets forth the entire agreement and understanding
between the Parties as to the subject matter hercof and merges and supersedes all prior
discussions, agreements and understandings of any and every naturc between them, and
ncither party shall be bound by any condition, definition, wartanty or representation other
than expressly set forth or provided for in this Agreement, or as may be, on or subscquent to
the date hereofl duly enacted pursuant to Scetion VIKS) of this Agreement or set forth in
writing and signed by the Partics to be bound thereby; and s Agreement may not be
chunged or modified except by a duly enacted amendment pursuant to Section VI(S) of this
Agreement or an agreement in writing signed by the Parties.

3. Amendment. This agreement may be amended by a majority of the Consortium Tribes at a
duly noticed and held mecting of the Consortium and with the concurrence of the BIA Pacific
Regtonal Office.

0. Binding Effect. This Agreement shall be binding upon and ipure to the benefit ofthe
Consortium Members, Consortium staiT and its successors and assigns, and exccutive and
cmployces, agents, and legal representatives,

7. Dissolution/Withdrawal

(&) The Consortium may be dissolved by the affirmative vote of a majority of the
mombers taken at Teust 60 days before the end of the then-current fiscal year; to be
effective at the end of the fiscal year in which the vole is taken,

(b} A Tribe may withdraw from the Consortium for the remainder of the term of this

~agreement by giving written notice, by Tribal Resolution, of such intent to the

Consortium PRO-LRS at Ieast 90 days prior to the end of the then-current fiscal
Yyeur.
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CERTIFICATION
This Agreement entered into by the between the Consortium members set forth below, and the
Pacific Regional Director does hereby Luke effect beginning the Fiscal Year Qctober 1, 2005
through FY ending September 30, 2008 at which time this Agreement may be extended,
amended, or rescinded.

Burecau of Indian Affairs, Pacific Regional Office

By: Dated:

o .

Pacific Regional Director

Consorium Member (Trbe): =your Tribe’s name here>

By: e Dated:
<name of Tribal leader>
Tribal Chairperson

Tribal Resolution # Dated:

CVMT-2011-001160
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!

A RESOLUTION APPROVING THE REPROGRAMMING OF TPA FUNDS IN
ANNUALLY FOR THE NEXT THREE YEARS FOR

THE AMOUNT OFS_____

THE PURPOSE OF FUNDING THE CALIFORNIA FEE-TO-TRUST PROGRAM

WHEREAS, ___ IS A FEDERALLY RECOGNIZED Indian Tribe

with the inherent sovereignty to make its own Jaws and be governed by them; and
adopted a Constitution and Bylaws and the Triba}

WHERKEAS,
Resolution adopting such Constitution and Bylaws was accepted and approved by
the Department ofInlenor, Bnrrau of Indian Affalrs, ang

WHEREAS, constitutiop and Bylaws authorizes the Tribal
Council 10 plan and mapage all ecopoinic affairs of the Reservation/Rancheria; and

WBEREAS, the Tribe has identified land scgujsition as a priority and desires to
preserve Jand by-putting fec land into trust for the Tribe and/er Tribal members;

and

WHEREAS, tbe Tribe and other California Indiap tribes presently have fee-to-
trust .spphcanom pending with the Bureau of Indian Affairs or contemplate Hling

applications within the near foture; and

W]JERFAS The Bureau of Indian Affairs has himited resources due to staﬂ*ng
cotbacks apd otber internal problems that bas resulted in a back log of fee-to-trust

applications; and
with other California Tribes and developed

!I'€=

\V,BF}{EAS ithe ’Pridd Council has
a sirategy 10 assist in the timely processing of applications, and

___ofjts TPA for

WHEREAS, the strategy requires the Tribe 10 reprogram$__
FY200¢,2007, 200% 010 2 special Bureau account for the express purpose of

expanding 1he Realty and Envirepmenial Services in the area of fee to trust
acguisitions by funding 1he California Fee-to-Trust Program.

NOW, THEREFORE BE IT, the Tribal Council approves tbe reprogramming of
S of j1s TPA funds for FY 2006, 2007, 2008, for the express purpose of
expanding the Realty apd Environmenial Services in the area of fee to trust
acquisitions by fundipg the California Fee-to-Trust 2 ogram.

BE IT FURTBER RESOLVED 1hat the activities conducted with these funds will
be ip accordapce With the Fee-10-Tr roject Memorapdum of Understanding,
which the Tribe shall become a signatory of and be bound by its terms.

CERTIFICATION

CVMT-2011-001162
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' CALIFORNIA VALLEY MIWOK TRIBE

10601 Escondido Pl., Stockton CA 95212  Bus: (209) 931-4567 Fax: (209) 931-4333
htip:/rwww. californiavalleymiwoktribe-nsn.gov

Tribal Counecil

GOVERNING BODY
OF THE
CALIFORNIA VALLEY MIWOK TRIBE

RESOLUTION OF SEPTEMBER 26, 2005

R-1-09-26-2005

RESOLUTION APPROVING THE REPROGRAMMING OF TPA
FUNDS IN THE AMOUNT OF $3000.00 ANNUALLY FOR THE
NEXT THREE YEARS FOR THE PURPOSE OF FUNDING THE
CALIFORNIA FEE-TO-TRUST PROGRAM

Whereas, The California Valley Miwok Tribe is a sovereign governing Indian Tribe
recognized by the United States Government; and

Whereas, [Article VI, Section 1 (a)], of the Constitution of the California Valley
Miwok Tribe invest in the Tribal Council the authority to negotiate and
contract with agencies of the Federal, State, Local, Tribal Governments,
private entities and individuals on behalf of the Tribe; and

Whereas, the Tribal Council is the Governing Body of the California Valley Miwok
Tribe; and

Whereas, the Tribe has identified land acquisition as a priority and desires to
preserve land by putting fee land into trust for the Tribe and/or Tribal
members; and

Whereas, the Tribe and other California Indian tribes presently have fee-to-trust
applications or are contemplating filing applications within the near future
with the Bureau of Indian Affairs; and
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R-1-09-26-2005

Whereas, the Bureau of Indian Affairs has limited resources due to staffing cutbacks
and other internal problems that has resulted in a back log of fee-to-trust
applications; and

Whereas, the Tribal Council has met with other California Tribes and developed a
strategy to assist in the timely processing of applications; and

Whereas, the strategy requires the Tribe to reprogram $3,000.00 of its TPA for years
2006, 2007 and 2008 into a special Bureau account for the express
purpose of expanding the Realty and Environmental Services in the area
of fee-to-trust acquisitions by funding the California Fee-to-Trust
Program.

NOW THEREFORE BE IT RESOLVED that the Tribal Council has authorized the
Chairperson who is the “Person of Authority Within The Tribe” to officially request that
$3,000.00 of the tribal budget be placed in the Realty Program for years 2006, 2007 and
2008; and

BE IT FURTHER RESOLVED that the activities conducted with these funds will be in
accordance with the Fee-to-Trust Project Memorandum of Understanding, which the
Tribe shall become a signatory of and be bound by its terms.

CERTIFICATION

This is to certify that the above matter was considered and heard at a duly noticed
meeting of the California Valley Miwok Tribe Tribal Council at which time a quorum
was present, held on this day, of Monday, September 26, 2005, and that this resolution

was adopted by a vote of 3 in favor, 0 opposed, and 0 abstaining.

ATTEST

M,& @0!@/, 9 [Re) 2005~

Silvia Burley, Chalrperson Datd

a/w;yzﬂ*‘(‘m p&,uk—% o /'Zé:/@S”

Anjelica’ Paulk, Vice-Chairperson Date

K on Ol TR epaman q}»{{a/@ff‘
Rashel'Reznor, Secretary/Treasurer Date’

CVMT-2011-001165



Case 1:05-cv-00739-JR Document 31-2  Filed 01/03/06 Page 86 of 127

RECEIVED

0CT 17 200

TRIBAL OPERATIINS
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Exhibit 10

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Central California Agency
650 Capitol Mall, Suite 8-500 INREFLY REFEK TS
Sacramento, CA 85814-4710

0CT 2 6 2005

Sylvia Burley

California Valley Miwok Tribe
10601 Escondido Pl

Stoclzan, CA 95212

Dear Ms. Burley;

This letter shall serve to acknowledge receipt at the Central California Agency of
California Valley Miwok Tribal Resohition No. R-1-09-26-2005, on October 17, 2005.

This resolution anthorized the Tribe to Reprogram Fiscal Year 2006, 2007 and 2008
Tribal Priority (TPA) Allocation funds in the amoumnt of $3,000 anpually into the Bureau
of Indian Affairs (BIA) Fee-to-Trust Program.

Since the BIA does not recognize any governing body for the Tribe, nor dowe currently
have a governmermt-to~-government relationship with the California Valley Miwck Tribe,
we are returning this resolution withaurt action.

If yon have any questions, please do nart hesitate to contact Raymond Fry, Tribal
Operations Officer at (916) 978-3754.

Superimendant

CVMT-2011-001168
Xv¥d 01:S8T €002/T0/11
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California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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BUREAU OF INDIAN AFFAIRS
Central California Agency
650 Capitol Mall, Suite 8-500
Sacramento, CA 95814-4710

IN REPLY REFER TO

Indian Self Determination

CERTIFIED MAIL ~
RETURNED RECEIPT REQUESTED
‘No. 7003 1680 0001 3212 2604

October 28, 2005

“Ms. Silvia Burley
California Valley Miwok Tribe
10601 Escondido Place
Stockton, CA 95212

Dear Ms. Burley:

In accordance with Contract No. CTJ51T62802 (FY 05/06 Mature Status - Aid to Tribal
Government Program) and the Annual funding agreement for FY 05 signed February 8, 2005, we
would like to accomplish the following. Pursuant to Section 1(b) (7)(C)(i) and (ii), the Secretary
shall provide monitoring services to ensure proper delivery of program services to Indian people,
and compliance to the contract. We would like to schedule an on-site monitoring visit with the
tribe on November 28, 2005 at 10:00 a.m. at 10601 Escondido Place, Stockton, California.

The monitoring team will consist of the following staff:

Mr. Raymond Fry, Tribal Operations Officer, Awarding Official Technical Representative
(AOTR);

Ms. Tia Sam, Tribal Operations Specialist;

Ms. Janice Whipple-DePina, Awarding Official/Indian Self-Determination Officer; and
Ms. Tina Fourkiller, Indian Self-Determination Specialist

Enclosed for your reference and use are the guidelines that we will be utilizing during our
monitoring Vvisit:

(1) Contract Administration for the Aid to Tribal Government Program, this will determine
compliance with contract terms and conditions, and financial accountability and;

CVMT-2011-001170
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2) Monitoring of each Management systems to determine compliance with 25 CFR, Chapter V,
Part 900, Subpart F and the tribes own management systems, policies and procedure docﬁments

Please inform this agency in writing of the tribe’s representatives that will be present dunng this
-visit. Wewilldo a final exit to discuss any items that may arise during our visit.

| Should you have any additional questions, please contact Ms. Tina Fourkiller, Indian Self-
Determination Specialist at (916) 930-3787 or Ms. Janice Whipple-DePina, Indian Self-
Determination Officer at (916) 930-3742 regarding this scheduled visit. We look forward to

meeting and working with you.

Enclosures

CVMT-2011-001171
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Exhibit 12

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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PURPOSE AND STRATEGY

OFFICIAL MONITORING VISIT

L Entrance Interview: Meet with Tribal Chairperson or authorized representative
~ to explain reason for the visit and items to be reviewed.

A. Interview Contractor: Determine compliance with contract terms and
conditions, and financial accountability.

(1)  Monitoring Procedure:

(a) Visitation: Visit each activity while in session.

(b) Personnel Interviewed: interview employees, ask about
their role or function within the particular program and the
organization as a whole. What objectives are they working
towards, their general knowledge of the organizational
structure, and the particular contract being reviewed if they

are program personnel.

(2) Monitoring Checklist: Complete the checklist with Contractor
' - representatives and program personnel.

(a) Discussion Items: Discuss each item and explain any
problems encountered.

(b} Findings, Comments and Recommendations: List these
as they occur. '

il Exit Interview: Meet with Tribal Chairperson or authoﬁzed representative prior
to departure.

A. Summarize Findings: Discuss items reviewed during the visit. Be
specific regarding any problems or weaknesses discovered during the

visit.

B. Comments and Recommendations: Ofter technical assistance to
resolve the problems or weaknesses.

Hl.  Trip Report: Upon return to office complete the Trip Report and the Official
Monitoring Report. Provide a copy of the Official Monitoring Report to the Tribe.

CVMT-2011-001173
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OFFICIAL MONITORING REPORT
Contractor Name:
Address: : Telephone No.
Contract No. Mature: __ Yes No

Program(s):

Date of Official Monitoring Visit:

Name(s) and Title(s) of Monitoring Team:

Awarding Official’s Technical Representative:

AOTR Title

SAOTR | Title

Contractor’'s Representative:

Name Title

Bureau of Indian Affairs ) s
Office of Tribal Services CVMT-2011-001174

N ea A
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. '
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[£ Monitoring Visit
. Title

Persons Interviewed

Contract Award Date:

Contract Term:

CVMT-2011-001175

Bureau of Indian Affairs
" Office of Tribal Services
Lo JONPDURUIE 1
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Contract Administration:
. A. Does the Tribal Program Director have a complete copy of the contractual

agreement? :

Yes _No

If no, provide a copy.

B. Are all expenditures under the contract properly documented and
supported? v
__ Yes _ No
Comments:
C. Is the Tribal Program Director involved in the vouchering, financial

reporting, process for this contract?

' _ | Yes No

Comments:
D. Does the Tribal Program Director maintain a cuff account system?
__Yes __ No
Comments:
Bureau of Indian Affairs ]
CVMT-2011-001176

Office of Tribal Services
Pane 3
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E. Finance Management:

(1)

(2)
(3)

(4)

Comments on Finance Management for this Program:

Finance Status

(@)  Total Contract Amount

(b)  Total expended (year-to-date)

(c)  Balance Remaining

P @

Total Amount Paid to Contractor

Payment Methodology

Lump Sum Advance
Semi-Annual Advance
Quarterly Advance
Other - Explain:

Does the Tribal Program maintain financial records?

Yes No

Comments:

Bureau of indian Affairs
Office of Tribal Services

CVMT-2011-001177
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Contract Personnel:

. A. How many people are employed under this contract?
B. List each position and annual wage:
Position Wage
C. Is there a position description available for each position?

. __ Yes __No

If yes, obtain a copy.

If no, comment:

D. Administration
Are payroll checks supported by time sheets, etc.?
Yes ' No

Comments:

Bureau of Indian Affairs
~ ©Office of Tribal Services CVMT-2011-001178
[, Manitarinn Format
Panse §
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Property Management:
. A. Has property been provided for, and/or acquired under, this contract?

Yes No

B. Are property records being maintained?

__ Yes __ No
C. Is there any property under this program with a value of, or in-excess of,
$ 5,000.007 '
_ Yes _ No
D. Has property (equipment) with a value of, or in excess of, $ 5,000.00 beén
tagged? '
_Yes - _ No
E. Waé property acquired in accordance with the Procurement Management -
System? .-
‘ __ Yes _ No
| | F. Is property being maintained in accordance with the Property
Management System?
__ Yes __ No
G. Is there an up-to-date property inventory listing?
Yes No

If yes, obtain a copy of the Property Inventory listing.

Comments:

CVMT-2011-001179

Bureau of indian Affairs
Office of Tribal Services

- Posmmem Manitarina Eormat
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.

Contract Scope:

A Is the Contractor performing all required functions of the contract in

accordance with the Statement of Work (SOW)?
Yes No

Comments:

B. Has the Contractor provided the necessary personnel, as lndlcated in the
agreement, to provide the required services?

Yes No

Comments:

C. Are services being provided in accordance with the agreement?

Yes -No

- If yes, evaluate services being provided:

If no, provide recommendations on how to correct the problem and
indicate what services are being provided:

CVMT-2011-001180

Bureau of indian Affairs

Office of Trlbal Serwces
: L Darna 7
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D. Has the contractor submitted all reports required under the agreément?

Yes __ No

If yes, indicate what reports have been submitted and evaluate the
reports: :

If no, indicate what reports have not been submitted and indicate the
corrective actions taken:

Travel:

A. Is travel an allowable item under this contract?

Yes _ No

If yes, who is authorized to travel under this contract?

B. Are expenditures for travel properly documented showing expenditures,
purpose of travel, who was the traveler(s), and what was accomplished?

__ Yes __No
Comments:
C. Is travel reconciled in accordance with established tribal procedures?
__Yes __ No
Comments:

CVMT-2011-001181

Bureau of Indian Affairs

Office of Tribal Services

®rancam Manitoring Format b o
ana
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R

Records Management:

‘ A.  Identify Program Records requirements.

B. Are Program Records being maintained in accord with records
maintenance requirements in the contract?

Yes No

Comments:

Comments and/or Recommendations:

Bureau of indian Affairs CVMT-2011-001182
Office of Tribal Services

[N Y

NDaven O
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Exhibit 6 G

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido Pl., Stockton CA 95212 Bus: (209) 931-4567 Fax: (209) 931-4333

hup:twww. californilavalleymiwokiribe-nsn.gov

March 18, 2005

Mr. Dale Morris, Acting Superintendent
CCA/Bureau of Indian Affairs
650 Capitol Mall, Suite 8-500
Sacramento, California 95814

Re: Official Request for Information on Melvin Leroy Dixie

Dear Mr. Morris,

It was brought to the attention of the Tribe that at the meeting of Monday, March 14, 2005
between yourself and Mr, Yakima Dixie’s group that calls themselves Sheep Ranch Rancheria of

- MiWok Indians of California aka California Valley Miwok Tribe, there was an individual who
claimed to be Mr, Melvin Dixie.

The Tribe believes that Mr. Melvin Dixie may have a right to participate in the process of the
organization of the Tribe. If this is truly Melvin Dixie we are requesting that Mr. Dixie contact
the Tribe with valid vetification to prove that he is who he claims to be.

We understand the “Privacy Act” and therefore we are requesting that the Central California
Agency contact Mr. Melvin Dixie to infortn him of the Tribes inquiry and since we have not
been given his contact information, we are asking him to contact the official California Valley
Miwok Tribe (not to get confused by the individual who has broken off from the Tribe and is in
the process of starting a new Tribe called the Sheep Ranch Rancheria of MiWok Indians of
California aka California Valley Miwok Tribe). '

If you find that you (for some reason) cannot or will not contact Mr, Dixie with an official letter
from your office, or if you cannot forward the requested contact information to our Tribe, then
the Tribe is requesting that you forward a copy of this letter to Melvin Dixie at the next meeting
with the Central California Agency/BIA in which he participates. Thank you for your time and
understanding. ‘

Respectfully,

Ny
k'w’\/‘{ﬂ//ém A&?// )

Silvia Burley, Chairpers?n(

CC: Tribal Council
Phillip Thompson. Esq.
George Steele, Esq.
Karla Bell, Esqg.

\\ CVMT-2011-001184
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Exhibit 13

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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10601 Escondido Pl., Stockton CA 95212 Bus: (209) 931-4567 Fax: (209) 931-4333

hitp:/www. californiavalleymivwokiribe-nsn. goy

SUAT
ADMIN.
ROUTE m
RESPONSE REQUIRED ___
DUE DATE -
MEMO TR

K TELE OTHER

Transmitted Via Express Mail With Certified Return Receipt
November 7, 2005

Mr. Troy Burdick, Superintendent
Central California Agency )
650 Capital Mall, Suite 8-500
Sacramento, CA 95814

Re: California Valley Miwok Tribe

Dear Superintendent Burdick:

The Tribe is in receipt of your letter dated October 28, 2005 relating to the Central California
Agency Office’s desire to conduct an on-site monitoring visit at the Tribal Offices on or about
November 28, 2005. (Attachment 1) Although the Tribe appreciates the fact that this letter was
addressed to me at the address listed above, the Tribe is perplexed as to the timing of this
request, the composition of the team of individuals your office has chosen to conduct this
monitoring visit and the nature of this request balanced against the fact that your office and the
Bureau of Indian Affairs continues the charade of not recognizing our Tribal government.

Just one day prior to receiving your letter requesting an on-site monitoring visit, the Tribe
received an undated letter, signed under your authority by Mr. Ray Fry. In this letter, Mr. Fry
presumably speaking on behalf of the BIA states that, “the BIA does not recognize any
governing body for the Tribe, nor do we currently have a government-to-government
relationship with the California Valley Miwok Tribe.” (Attachment 2) Although Mr. Fry’s letter
runs counter to several recent letters we have received form the BIA and legal documents filed in
the District Court in Washington, D.C., we are unsure as to how your office can inspect
programs, policies or procedures that you do not recognize us as having the authority to
implement.

Although we could go through ad nauseum the BIA’s inconsistency regarding the Tribe’s
government and our government-to-government relationship, at this particular moment, with
litigation pending on that question, we can debate that issue at a later time. However, one fact
remains, the Tribe believes wholeheartedly that your office’s request for an on-site visit at this
time is but a subterfuge to try to someway impact the pending litigation and/or terminate,
suspend or not approve the Tribe’s P.L. 638 contract.

These suspicions are only further heightened by the inclusion of Ray Fry and Janice Whipple-
Depina on this so-called monitoring team. Both of these individuals have shown nothing but

CVMT-2011-001186
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utter contempt for the Tribe, its government and membership. They have also shown that they
-will violate the law and regulations to try to bring harm to this Tribe. These facts are clearly
demonstrated by Ms. Whipple-Depina’s attempt to unilaterally terminate the Tribe’s P.L. 638
contract and Mr. Fry’s recent letter again unilaterally terminating the Tribe’s government-to-
government relation both in violation of 25 USC Section 450 et seq. and 25 CFR Part 900. The
Tribe Council believes the inclusion of these individuals on any monitoring team involving the
California Valley Miwok Tribe brings into question the objectivity the process and the ultimate
goal of your office in ¢onducting such a visit.

The Tribal Council believes short of an on-site monitoring team composed of individuals from
another agency office being appointed, the only true way to ensure objectivity in the process is to
request that a Special Master be appointed to monitor the process. As such, the Tribal Council
has directed me to inform you that if your office insists on an on-site monitoring visit and this
continuous unilateral action in violation of the above-mentioned laws, the Tribe will direct its
legal team to file a request to the United States District Court in Washington, D.C. to appoint a
Special Master to monitor this on-site visit and all future matters relating to the California Valley
Miwok Tribe and the BIA.

Until we can reach agreement on the composition of a new monitoring team or appointment of a
Special Master, the Tribe respectfully declines your request to schedule an on-site monitoring
visit on November 28, 2005. However, the Tribe is prepared to entertain any specific questions
your office may have regarding our programs which have not been addressed by our audit
reports. We also reiterate our request for information on the enrollment applicants we forwarded
to your office well over six months ago as directed by your predecessor. Our recent public
notices have resulted in additional applicants and we hope that your office will respond to our
future requests for information on those applicants too.

In addition, we still await your response to our request, made several months ago, for a meeting
to discuss our governmental, organization and enrollment issues. The Tribe was directed by Mr.
Mike Olsen and Mr. Mike Smith to request a meeting and try to work through you to solve our
differences. We believe that had dialogue been established, some of the issues we now have
could have been adverted. No matter what our differences are, we should be communicating to
try to work out our problems.

The Tribe looks forward to accepting your invitation to meet and confer on all issues. If you
have any questions, please feel free to contact me.

Sincerely,

Silvia Burley, Chairperson
California Valley Miwok Tribe

Enc (2)

Cc:  Tribal Council
Colleen Petty
George Steele
Phillip E. Thompson
Michael Olsen
Michael Smith
Dan Shillito
Clay Gregory

CVMT-2011-001187
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
j Central California Agency
* 650 Capitol Mall, Suite 8-500
) Sacramento, CA 95814-4710

IN REPLY REFER TO

NOV 15 2005
CERTIFIED MAIL ~
RETURN RECEIPT REQUESTED
NO. P 358 409 689

Ms. Silvia Burley

California Valley Miwok Tribe
10601 Escondido Place
Stockton, California 95212

Dear Ms. Burley:

We are in receipt of your letter dated November 7, 2005 and received at this agency on November
9, 2005, regarding the on-site monitoring review, wherein you objected to the inclusion of Mr.
Raymond Fry and Ms. Janice Whipple on the monitoring team and requested a change in
monitoring personnel. We have taken your correspondence into consideration and are acceptable
to modifying the monitoring team to reflect the following personnel:

Mr. Terry Lincoln, Northern California Agency — Awarding Official

Ms. Carol Rogers-Davis, Tribal Operations Specialist — Delegated AOTR
Ms. Tia Sam, Tribal Operations Specialist, SAOTR

Ms. Tina Fourkiller, Indian Self-Determination Specialist

This monitoring visit is scheduled to take place on November 28, 2005, at 10:00 a.m. at 10601
- Escondido Place, Stockton, California. Again, please inform this agency in writing of the
representative (s) that will be present during this visit.

Secondly, to address your request for a meeting with me to discuss governmental, organizational,
and enrollment issues, I would be willing to meet with you at your convenience. Please contact my
office at the phone number-below to schedule an appointment.

CVMT-2011-001189
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We look forward to our visit and working with the staff in this endeavor. Should you have any
additional questions, please feel free to contact this office at (916) 930-3680.

Ed
*
Sincerely,

G/~

Troy Burdick
Superintendent

Cc: Clay Gregory, Regional Director, Pacific Region
Dan Shillito, Regional Solicitor, Pacific Southwest Region
Michael Smith, Deputy Director, Field Operations

CVMT-2011-001190 -
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United States

3rd Declaration of
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CALIFORNIA VALLEY MIWOK TRIBE .
10601 Escondido PL, Stockton CA 95212 Bus: (209) 931-4567  Fax: (209) 931-4333

//www. californiavaelleym - DV

Transmitted Via Express Mail With Certified Return Receipt
Novémber 17, 2008

Mr, Troy Burdick, Superintendent
Central California Agency

650 Capital Mall, Suite 8-500
Sacramento, CA 95814

Re: California Valley Miwok Tribe
Dear Superintendent Burdick:

The Tribe is in receipt of your letier dated November 15, 2005 relating to the Central California
Agency Office’s desire to conduct an on-site monitoring visit at the Tribal Offices on or about
November 28, 2005, (Attachment 1) Due to scheduling problems and the desire of the Tribal
Council for me to have a face to face meeting with you before the on-site momtormg visit, we
are secking to reschedule the visit to Tuesday, December 20, 2005 at 10:AM, in the Tribal
Offices located at 10601 Escondido Place, Stockton, California. Besides me, the Tribe will have

the following representatives present:

Ms. Colleen Petty Financial Manager

Ms. Anjelica Paulk, Tribal Vice-Chairperson
Mr. Phillip E. Thompson, Tribal Attarney
Mr, George Steele, Tribal Attorney

Because the Tribe is somewhat leery of the Central California Agency Office’s motives for
wanting to conduct an on-site visit after three plus years of practically ignoring the Tribe, we
intend to video tape the entire meeting to ensure a complete record of the proceedings. We hope
that this precaution will prove to be academic, _

CVMT-2011-001192
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As stated above, the Tribal Council would desire & meeting between you and me before the on-
site visit, Therefore, I will be calling your office in the next several days to hopefully schedule a -
meeting with you as directed in the above listed lettet.

As strange as this may sound, we look forward to the on-site monitoring visit. The Tribe has
worked hard to develop and maintain its programs. In addition, we hope this will be a start to
improving our relationship with the Central California Agency Office. We want to move
forward and work to achieve our mutual goals,

If ydu have any questions, pleasc feel free to contact me, [ look forward to meeting with you
before the on-site visit.

Sincerely,

b G -

Silvia Burley
Chairperson
California Valley Miwok Tribe

Eoc (1)

Cec:  Tribal Council
Colleen Petty
George Steele
Phillip E. Thompson
Michael Olsen
Michael Smith
Dan Shillito
Clay Gregory

o
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Ed
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Central Galifornia Ageney :
650 Capitol Mall, Suite 8-800 IN REFLY REFER 7O
Sacramento, CA 95814
NOV 2 3 2008
CERTIFIED MAITL ~
RETURN RECEIPT REQUESTED

NO. 7001 2510 0009 4496 3786

Ms. Silvia Burley _
California Valley Miwok Tribe
10601 Escondido Place
Stockton, Califormia 95212

Deer Ms. Burley:

We are in receipt of your letter dated Novermber 17, 2005 and received at this agency via facsimil
on November 18, 2005, and original letter received on November 21, 2005, regarding the on-site
monitoring review, wherein you are now requesting a change in the date of the monitoring visit
from November 28, 2005, to December 20, 2005.

Unfortunately, we are unable io accommodate the dare yon requested. However, in the spirit of
cooperation, we are going to provide you with an option to have the on-site monitoring visit take
place at 10:00 a.m on either December 5, 2005, or December 12, 2005, at 10601 Escondido Place:.
Stockton, California, with the team identified in our previous correspondence dated November 13,
2005:

Mr. Terry Lincoln, Northem California Agency — Awarding Qfficial

Ms. Carol Rogers-Davis, Tribal Operations Specialist - Delegated AQTR
Ms. Tia Sam, Tribal Operations Specialist. SAQTR

Ms. Tina Fourkiller, Indian Self-Determination Specialist

We also acknowledge the identification of your representative for the monitoring session:
Ms. Colleen Petty, Fmanmal Manager
Ms. Anjelica Paulk, Tribal Vice-Chairperson

Mr. Phillip B. Thompson, Tribel Attomey
Mr. George Steele, Tribal Attorney
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California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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DU CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido Pl1,, Stockton CA 95212  Bus: (209) 931-4567 Fax: (209) 9314333

httpiwww.californiavalleymiwokiribe-nsn.gov

FAXED TO: 916-930-3780
November 18, 2005

Attention:

Dear Mr. Burdick, Superintendent;
I am faxing a copy of a letter addressed (from the Cahforma Valley Miwok Tribal Chairperson)
to you, dated Novembcr 17, 2005, the original letter will be mailed via certified mail.

This fax is also conﬁrmu;g the telephone conversation I had with you earlier this afternoon in
which it has been agreed upon that you and I have a scheduled appointment for 1:00 PM on
_ Friday, December 2, 2005 at the Central California Agency.
Sincerely, |
2

Y
e 8

Silvia Burley, Chairperson -

Total Number of Pages Sent Including Coversheet: 5
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Exhibit 18

California Valley Miwok Tribe v.
United States

3rd Declaration of

Raymond Fry
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CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido PL, Stockton CA 95212 Bus: (209) 931-4567  Fax: (209) 931-4333

http:/www. ggﬁtorgg'avalkymlwoktr{ébnm; com

Faxed To: (916) 930-3780

DATE: November 28, 2005
SUBJECT: Onsite Monitoring Visit Scheduled for Dec. 12, 2005

ATTENTION: Mr. Troy Burdick, Superintendent

COVERSHEET

Dear Mr. Burdick,

This is to confirm that the California Valley Miwok Tribe is in acceptance of the
proposed scheduled date set for Dec. 12, 2005 regarding the On-Site Monitoring

Visit.

Per your request, we are responding to your letter dated November 23, 2005, in
which you asked that we notify you of which date we preferred no later than close
of business on November 29, 2005.

Thank you

Silvia Burley, Chairperson é

California Valley Miwok Tribe

Total Pages Sent Including Coversheet: 4
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United States

3rd Declaration of

Raymond Fry

CVMT-2011-001201



Case 1:05-cv-00739-JR Document-31-2 Filed 01/03/06s:Page 122 of 127

Indian
Self-Determination
DEC 0 6 2008
CERTIFIED MAIL - .
RETURN RECEIPT REQUESTED
NO. P 358 40_9 690

Ms. Slyvia Burley

California Valley Miwok Tribe, California
10601 Escondido Place

Stockton, California 95212

o~

Dear Ms. Burley:

This correspondence will serve as a follow-up to your voice message received at the agency
today and acknowledges your cancellation of the scheduled monitoring visit on December 12,
2005. -

At this time it is imperative that we reschedule this very important visit and strongly suggest this
site visit to take place on December 20, 2005. The time, place and monitoring team will remain
the same as previously scheduled on December 12, 2005. Please contact this office for
confirmation of the new date no later than December 9, 2005 by close of business. Should you
have any additional questions, please do not hesitate to contact this office at (916) 930-3680.

We look forward to hearing from you in the near future.

Sincerely,
%@Troy Burdick [g“a"é/ \
i‘gg” Superintendent . h

cc: Clay Gregory, Regional Director, Pacific Region
Dan Shilito, Regional Solicitor, Pacific Southwest Region
Michael Smith, Deputy Director, Field Operations

TN

ryl

JWHIPPLEDEPINA
12/06/05
ack.wpd
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CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido PL, Stockton CA 95212  Bus: (209) 931-4567  Fax: (209) 931-4333

http=/Awww. californiavalleymiwoktribe-nsn.cont

Faxed To: (916) 930-3780
o IMPORTANT:; PLEASE READ IMEDIATELY
DATE: December 6, 2005

SUBJECT: Monitoring Visit Scheduled for Dec. 12, 200
HAS BEEN CANCELED '

ATTENTION: Mr. Troy Burdick, Superintendent

- COVERSHEET
Dear Mr. Burdick,

On behalf of the Californla Vailey Miwok Tribe, I would like to state that we are going to
have to cancel the Monitoring Visit, which was scheduled for December 12, 2005.

A matter has arisen which Is of extreme importance to the Tribe. Unfortunately,
because we are a small Tribe, all of our resources are golng to have to be used in this
matter,

We apologize for this inconvenience.

Sincerely, '
=] ,,,(/, . .

Slivia BuHey, Chalrperson /-

Galifornia Valley Miwok Tribe

Cc: Philfip Thompson, Esq.
George Steele, Esq.

Total Pages Sent Inciuding Coversheet: 1
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CALIFORNIA VALLEY MIWOK TRIBE
10601 Escondido PL, Stockton CA 95212 Bus: (209) 931-4567 Fax: (209) 931-4333

Ritpfwwwcaliforninvalieymivokiribe-usngoy %’m
Falley 75>
g

Transmitted Via Fax and First Class Mail With Certified Return Receipt
December 14, 2005

Mr. Troy Burdick
Superintendent
‘Central California Agency
650 Capital Mall

Suite 8-500

Sacramento, CA 95814

~ Re: California Valley Miwok Tribe
Dear Superintendent Burdick:

When we left your office on December 2, 2005 after our meeting with you, I felt that for the first
time in many years I had dealt with someone at the Bureau of Indian Affairs Central California
Agency office who would deal with the Tribe in a fair manner. However, recently we have
found out from the State of California that Mr. Ray Fry has contacted the State Gambhna
‘Control Commission and informed them that the Central California Agency Office did not
Tecognize me in any way as the person of authority for the California Valley Miwok Tribe except
through the Tribe’s P.L. 638 Contract.

The Tribe believes Mr. Fry’s clear motives in taking this action were to get the State to stop their
revenue sharing distributions to the Tribe. Mr. Fry’s action came less then two months after he
made a sworn Declaration that he had not made any attempts to interfere with the State
Gambling Control Commission revenue sharing distribution to the Tribe. (Attachment 1}

During our meeting, you made several emphatic statements that you would keep individuals in
the Central California Agency Office from taking rogue and/or personal actions when it came to
dealing with Tribes. In this case, either Mr. Fry was working on specific instruction from you or
someone else at the Departments of Interior or Justice or Mr. Fry took it upon himself to contact
the California Gambling Control Commission and make statements about the Tribe.

. The end result is now that the State has filed a Complaint in Interpleader to try to get me and

several non-tribal member individuals named in that action to come before a State Judge to make
arguments as 10 why the Revenue Sharing funds due to the Tribe should be distributed to them.

CVMT-2011-001206
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(Attachment 2) The Tribe believes that even you would agree with the detrimental impact a
State Court decision on tribal leadership could have on tribal sovereignty issues in the State of
California. Even worse, the State Court would have no jurisdiction to bring the Central
California Agency and Mr. Fry who caused this problem before the Court.

Needless to say, the Tribe feels that it can no longer trast the Central California Agency. As
such, we are canceling the site visit scheduled for December 20, 2005 until after the Tribe is able
1o petition the District Court in Washington D.C. to have a Special Master appointed to oversee
the government-to-government relationship between the Tribe and the Bureau of Indian Affairs
and to enjoin the Bureau of Indian Affairs from taking action such as those made by Mr. Fry
until such time as a full adjudication of the issues raised in its legal action can be addressed

We had hoped that even with the litigation, we could proceed in a professional manner.
However, based on statements provided to us by State representatives, Mr. Fry believes that he
and the Central California Agency Office have the right to continue to interfere in the internal
affairs of the California Valley Miwok Tribe. Since this seems to be your office’s official
position, the Tribe believes that a third-party arbiter (a Special Master) needs to be in place to
prevent firture abuses by Mr. Fry and others within the Central California Agency Office.

We hope that Mr. Fry’s actions are not a prelude to another attempt by your office to unilaterally
terminate our P.L. 638 contract. If you have any questions, please feel free to contact me.

Sincerely,
Silvia Burley /7
Chairperson

California Valley Miwok Tribe
Enc (@)

Cc: Tribal Council
Colieen Petty
George Steele
Phillip E. Thompson
Michael Olsen
Michael Smith
Dan Shillito
Clay Gregory

[2%)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CALIFORNIA VALLEY MIWOK
TRIBE, formerly SHEEP RANCH OF
ME-WUK INDIANS OF CALIFORNIA,

Plaintiff,

V. No. 1:05CV00739
Judge James Robertson

UNITED STATES OF AMERICA,
GALE A. NORTON, Seretary of the
Interior,

and

JAMES E. CASON, Associate Deputy
Secretary of the Interior,

Defendants.

DECLARATION OF JAMES M. UPTON

CVMT-2011-001209
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Pursuant to 28 U.S.C. 1746, I, James M. Upton, declare:

1.

I am the attorney of record for defendants and have has multiple telephone
conversations with the plaintiff’s attorney of record, George L. Steele, in the past

two months.

In a November 2, 2005, telephone conversation between the parties’ counsel,
Mr.Steele requested tﬁat the BIA retract Mr. Raymond Fry’s letter of

October 26, 2005, which returned Tribal Resolution No. R-1-09-26- 2005 to Ms.
Silvia Burley together with a transmittal letter explaining why the BIA was taking no
action on the Resolution. In this conversation, Mr. Steele specifically inquired as to
whether Mr. Scott Keep, Assistant Solicitor, Tribal Government and Alaska, Indian
Affairs Division, Office of the Solicitor, Washington, D.C. had seen a draft of the
October 26™ letter before it was sent to Ms. Burley. Iresponded that Mr. Keep had
received a draft of the Fry letter, but that no BIA Central California Agency official
had checked with Mr. Keep to request approval of the draft before it was sent out to
Ms. Burley on October 26™. I told Mr. Steele that I would attempt to find out as soon

as possible whether the Central California Agency would be willing to retract this

letter.

Shortly after the November 2™ telephone conversation, I requested that Mr. Keep
contact Mr. Fry directly to determine if the Agency was willing to retract the October

26" letter. Mr. Keep responded that he would contact Mr. Fry.

4. My next telephone conversation with Mr. Steele took place on November 21, 2005.

CVMT-2011-001210
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In that conversation, I informed Mr. Steele that the Agency had not yet responded to
Mr. Keep’s inquiry and that I had nothing to report. I conveyed Mr. Keep’s request
that the parties agree on a deadline for the next telephone conversation. Counsel for
the parties agreed on a deadline of December 1, 2005.
. On or about December 2, 2005, I left a message for Mr. Steele at his office
informing him that the Central California Agency had still not yet decided whether to
retract the Fry letter.
. On December 5, 2005, I telephoned Mr. Steele to inform him that the BIA had
decided it would not retract the Fry letter and was standing by the position stated
therein.

Pursuant to 28 U.S.C. 1746, I declare, under penalty of perjury, that the

foregoing is true and correct.

Executed on this 3" day of January, 2006.

JAMES M. UPTON

CVMT-2011-001211
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CALIFORNIA VALLEY MIWOK TRIBE, )
Formerly, SHEEP RANCH OF ME-WUK )
INDIANS OF CALIFORNIA,

Plaintiff,

No. 1:05CV00739
Judge James Robertson

UNITED STATES OF AMERICA,
GALE A. NORTON, Secretary of the
Interior,

JAMES E. CASON, Associate Deputy
Secretary of the Interior,’

Defendants.

N’ Nt S o N’ N’ N N’ Sme” N N’ e’ N’ Nt N e N N s et

SECOND DECLARATION OF SCOTT KEEP

! David W. Anderson, formerly the Assistant Secretary - Indian Affairs, is no
longer with the Department of the Interior. The position of Assistant Secretary - Indian
Affairs 1s vacant. The duties of the Assistant Secretary have been delegated by the
Secretary of the Interior to the Associate Deputy Secretary by Secretarial Order 3259,
dated February 8, 2005, as amended on August 11, 2005. James E. Cason, Associate
Deputy Secretary is substituted for Mr. Anderson pursuant to Fed. R. Civ. P. 25(d).

-1-
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I, Scott Keep, declare:

1. I am the Assistant Solicitor, Branch of Tribal Government and Alaska, Division of Indian
Affairs, U.S. Department of the Interior, Washington, D.C.

2. I have held my current position in an acting or permanent status since the fall of 1976.

3. In my capacity as Assistant Solicitor, I am responsible for providing and supervising the
provision of legal counsel to Department of the Interior and Bureau of Indian Affairs
(BIA) officials on matters relating to the organization and functioning of Indian tribal
governments.

4. In my capacity as Assistant Solicitor I have been involved with questions relating to the
status and organization of the California Valley Miwok Tribe (Tribe), formerly known as
the Sheep Ranch Rancheria, including the challenge in District Court in California to the
transfer of the rancheria land to Mable Dixie, Yakima Dixie’s mother, which in now
pending before the Ninth Circuit Court of Appeals pursuant to Ms. Silvia Burley’s appeal.

5. Recently, I have been assisted in providing counsel on matters relating to the California
Valley Miwok Tribe by another attorney, Jane Smith, in the Branch of Tribal Government
and Alaska.

6. In October 2005, I was advised that the Tribe had requested BIA approval to reprogram
some Federal Public Law 93-638 contract funds in order to participate in a consortium for
the purpose of expediting the acquisition of land in trust.

7. I was provided with a draft of the BIA’s proposed response to the request declining to
approve it.

8. I did not approve the draft response nor do I recall being asked to approve it.

2-
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9. Mr. James Upton, counsel of record for the Federal defendants in this matter, contacted
me and advised me that plaintiff’s counsel wanted to know if we were going to retract the
letter declining to approve the reprogramming.

10. At the time I learned that the draft had been finalized and sent, I had been scheduled to
meet with Michael D. Olsen, Acting Principal Deputy Assistant Secretary - Indian Affairs,
to brief him on the status of the Tribe’s efforts to reorganize.

11.  Tadvised Mr. Upton that I could not give him an answer for plaintiff’s counsel until the
Acting Principal Deputy Assistant Secretary had been briefed.

12.  The planned briefing for the Acting Principal Deputy Assistant Secretary was postponed
several times because of the Acting Principal Deputy Assistant Secretary’s schedule.

13.  While I was aware that plaintiff’s counsel was anxious for a response, I was not, and am
not, aware of any time limit, as a matter of law, for the requested retraction.

14.  The planned briefing for the Acting Principal Deputy Assistant Secretary still had not
taken place when I was advised that the plaintiff anticipated filing for a Temporary
Restraining Order, which filing was later postponed and converted to the current Motion

for a Preliminary Injunction.

Pursuant to the provisions of 28 U.S.C. § 1746, I declare under penalty of perjury that

the foregoing is true and correct.

Executed on this &[ day of January 2006. CB//%O

Scott Keep

CVMT-2011-001215
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STATE OF CALIFORNIA .
AR
GAMBLING CONTROL COMMISSION

2358 Gatewsy Oaks Dave. Suite 190
Sazrameala, CTA §5833-4221

PD. 80X 523013

Sagramend. CA ©5852.6013

AUG 85 20yS 14:58 FR CA GAMBLING CNTRL COMS16 263 @453 T0 916252483633 P.82-93

— o P

ARNOLD SCHWARZENEGGER. GOVERNOR

1815) 263.0703
{816) 263-049% Far.

August 4, 2003

Ms. Sylvia Burley
10601 Escondide Place
Stackton, California 95121

Yakima Dixie

P.O.Box 41

11178 Sheep Ranch Road
Sheep Ranch, California 95250

Re: Revenue Sharing Trust Fund (RSTF) Distributions
Dear Ms. Burley and Mr. Dixie:

This is to notify you that the California Gambling Control Comynission will not release the
current RSTF quarterly distribution to the California Valley Miwok Tribe for the quarter ending
June 30; 2005, and any subsequent distributions. This action is based on information recently
received from the Burean of Indian Affairs (BIA) regarding the fact that the California Valley
Miwaok Tribe (the Tribe) does not have a recognized tribal government, nor a recognized tribal
chairperson and that, based on the organizational/governimental status of the Tribe, the BIA has
taken action to suspend Contract No. CTIS1T62802 (FY 05/06 Mature Status — Aid 1o Tribal
Govemment Program), pursuant to PL 93-638. We refer you to the following correspondence
{copies enclosed): '

March 26, 2004 letter from Dale Risling, Sr. (BIA) to Sylvia Burley, copy to Yakima Dixie

February 11, 2005 letier from the Department of Interior, Acting Assistant Secretary — Indian
Affairs, Michael D. Olson to Yakima K. Dixie, copy to Sylvia Burley

July 19, 2005 letter from Janice L. Whipple-DePina, (BLA) to Sylvia Burley, copy to Yakima
Dixie

These letters reflect, among other things, 2 long-standing effort to encourage the tribe 1o organize
itself and establish fribal leadership. During the past year to 18 months, the Commission has
made quarterly distributions and directed them to Ms. Burley, because she continued to be
recognized as the chairperson (3/26/04 Jetter) or person of authority within the tribe (2/11/05
letter) with whom the BIA conducted business. The July 19, 2005 letter, however, reflects the

‘BIA’s decision that the lack of a recognized tribal government or leadership now causes it

sufficient concern that it must suspend the above referenced PL 93-638 contract in order to

il -

AUG 05,2005 13:51 916 263 0499 ' " Page 2
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“safeguard federal funds and until such time as the tribes beconles formally organized and a
tribal government is re-established.” _

This most recent action and the position of the BIA regarding trjbal leadership and organization

" leave us with no altemative, but to withhold funds until such tinie as there exists sufficient tribal
government organization and leadership to allow the BIA to codduct government-to-government
relations with the tribe — either through a recognized tribal chaig or representative.

We take this action pursuant to our RSTF trustee responsibilities under Section 4.3.2.1 of the
Tribal-State Gaming Compact (the Compact). In taking this acfion, we want ta be clear that
there is no question of the tribe’s eligibility to receive RSTF digtributions, and that we have
neither authority aver nor responsibility for the composition of pribal government or leadership.
However, we believe that our trustee status under the Compact flemands that we ensure the
RSTF distributions go to the Tribe for the benefit of the Tribe gud not merely to an individual
member. We have not received any direction in this regard frofn the BLA, but in situations
involving tribal leadership disputes and/or tribal organizational|problems, we take our lead from
the actions and positions of the BIA. We take no position regatding the future form of tribal
government, nor the selection of tribal leadership, We look foward to being able to make
distributions as soon as the Tribe’s leadership and organizationjl status is resolved to a degree
sufficient to allow the BIA to resume government-to-governmgnt relations, <

Distributions from the RSTF will remain in the fund until suchjtime as the current situation is
resolved, and the Commission is notified of resolution, at which time withheld distributions will
. be forwarded to the Tribe with appropriate accrued interest. ’

If you have any questions, please do not hesitate to contact me
. Sincerely,
Cyrus J. Rickards -

Chief Counsel

Cc: Peter Glick

& TLTAL PAGE.E3S %
aUG 05,2005 13:51 916 263 0439 Page 3
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 California Valley Miwok Tribe
fXk.a. Sheep Ranch Rancheria of MiWok Indians of California
. 11178 Shecp Ranch Rd., P.O. Box 41 : L
i

- - Sheep Ranchi, California 95202
@ ' : Deceniber 5, 2005 ,
‘ Chadd Everons, Deputy:
Troy Burdick, Superintendent 51048631314
Bureau of Indian Affairs, Central California Agency ' '

650 Capitol Mall 8-500
Sacramento,:California 95814
Tel: (916) 930-3680 Fax: (916) 930-3780

Mr. Burdick: _ |

e ——t 4§ 2 —

Irepm‘thmhtwoitams |

1 Toda.y December 5, the California Gambﬂng Control Compmission ﬁledanlmexplendnrmﬂtak
method for detmrmnining how the distribution of money should be handled, Artached is aeoyyofﬂut#uh.
'We had recommended, over a year rgo, that the Commiseion do this; andbemgtbntwearemismgmhs
oonoemda.m{mﬁormedpmst(remllthnweretainedPeterMe!niooe,thepzmuusChiefComselfokma
Commmissjon, to represent Yakinos), they have chagged their attitude. This will freeze the distribution unt1
the suit is resolved. You will note that, in addition to Silvia and Yakima being co-defendants; both Velm:.
and I are also named. That is fallacious becanse while Velma might be in a possition to assert that g is:L
personofauthomyfortha'{‘dbe,ldonotnorneverhave And neither she nor [ have claimed ang'pt
receive distributed funds ....". Be that as it may, we understand that the action was put together rather;
hastely,mdmarewellpleasadwnhthxsacﬂon (MyonlyreurvaﬁonmﬂmttheBIAmynuwslaghuﬁ
onth:ormzéaﬂonofthel'ribe.) ' , _ l 1

' 2)  Velmareports that she spoke with Bob Tetry of the Ione Band regarding Bob Johnson muhqm3

installations, Terry indicated that the individuals ¢ould be placed under administrative authority of the Joe
Tribe. Velma:followed-up, and today, Monday, Béb Johnson reported that the arrangements bad betn!
made. (Velma got the inference that perhaps he bdd spoken with yow) In anyw%ﬂmtseemstolqe
moving forwaid; and we are grateful for any nudge which you might have given. Velma will be medting
with Margaret Dalton of Jackson Rancheriz on a ntatier of nyutual ancestors and a cemetaty matter; and
shemayukﬂnhonmmwommommmﬂmm |

AsfnraslknowﬁomomDC representatives, ﬁwBMofﬁeialsbackﬂ:mmshllpoudqingﬂw :
deta:mimﬁon;andwomayaskfarameenngﬂdmyou within & week or so; particularly fn reference’ts the
FOIA,whmhM]lbenecessalymourdefense oftlieabovesmt.

Best wishes, 5 5

K oliame R

1
1
I !
1
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