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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

OCT 2 32003

Honorable Richard Pombo

Chairman, Committee on Resources
United States House of Representatives
‘Washington, DC 20515

Dear Mr. Chairman:

The following sets forth the concerns of the Department of the Intersor on S 523, the “Native
American Technical Corrections Act of 2003”. The bill was introduced by Scnator Campbell on
March 5, 2003, and following Senate passage on July 30, 2003, was referred to the House ‘
Resources Committee for action. The Depariment has the fol]owing concerns with the bill.

TITLE I - TECANICAL AMENDMENTS AND OTHER PROVISIONS RELATING TO
NATIVE AMERICANS .

Subtitle A — Technical Amendments -

Section 103 - Tribal Sovereignty

Section 103 authorizes tribes to adopt govemmu documents under proccdures other than those
specified in Sectjon 103. The Department is concerned about the serious pbtentlal implications

of this provision.

Tribes have the inherent authority to adopt governing documents outside tHe procedural
requirements imposed by certain federal statutes. It is therefore unclear and troublesome what, if
anything, Section 103 adds to existing law. It is also unclear how Section 103 would affect
tribes seeking to amend their current constitutions, particularly those containing an express
“reserved powers” clanse. The federal statutes that form the basis for tribal reorganization (the
Indian Reorganization Act of 1934 (IRA), including the Alaska amendment of 1936, apd the
Oklahoma Indian Welfare Act of 1936, and the regulations implementing therm) guarantee
notice, a defined process, and minimum participation before a tribe’s constztutlon is adopted.
That process and minimum participation provides the Secretary with assurance that those with
whom she deals in accordance with the tribe’s constitution represent the méjority of tnbal
members. Additionally, the process ensures predictability and certainty in tribal operation and
reliability by those dealing with the tribes, factors that are fundamental to successful tribal
operation in pumerous areas, including economic development.
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Wlthout the procedures set forth in the above-mentioned statutes and their implementing
regulations, identifying a tribe’s governing document and its duly elected leaders will be
difficult. The Catawba Restoration Act (25 U.S.C. § 941 et seq.) 1llustr(4tcs the potential
problems. The Act was enacted in October of 1993 and gave the Tribe p;he option of
reorganizing under the IRA (25 U.S.C. § 941g). The tribal leaders in ofﬁce at the time of
restoration have asserted that their constitution was amended to allow tlnem to remain in
office until 2 new constitution is adopted. The litigation between the two tnibal factions
over the governing constitution and the tribe’s correct leaders is in its fifih year.

Subtitle B — Other Provisions Relating to Native Americans
|

Section 123 = Pueblo of Acoma; Land and Mineral Consolidation

Section 123 will assist the Pueblo in maintaining its traditional way of life by providing
another option for.the acquisition of non-trust mineral rights. However] after further
review, the Department believes there is a more workable alternative tojthe language
currently provided for in the bill. The Department requests that the promsmn be
amended by striking subsections (a) and (c), and amending (b) by striking “(b)” and by
striking “issuing bidding or royalty credits under this section™ and inserting at the end of
the section “from royalties derived from leases issued under the Outer Continental Shelf
Lands Act (43 U.S.C. 1331 et seq.) that otherwise would be deposited to miscellaneous

receipts.”.

Section 127 - Agua Caliente Band of Cahuilla Indians

Section 127(a) states that the United States take lands into trust that the|Secretary of the
Interior agrees is to be acquired by the United States under 25 U.S.C. 465 despite any
restrictive covenants. Subsection (b) states that any covenants attached|to the lands
acquired in trust are unenforceable against the government if the land was held in trust
before the land became restricted. The Department is concemed about the mandatory
nature of this provision, i.e., the automatic transfer of land into trust vv111hout the 25 CFR
Part 151 acquisition process. The Department asks that Congress censider the cost to and
potential liability of the United States Government with respect to leglslatlve transfers of

land into trust.

TITLE II - PUEBLO OF SANTA CLARA AND PUEBLO OF SAI‘:I ILDEFONSO

Title II transfers land managed by the Bureau of Land Management intof trust for the
benefit of the Pucblos of Santa Clara and San Ildefonso and declares the lands to be part
of the Pueblos’ reservations. Sec. 205 designates the lands to be part of the reservations
but also restricts the use of the trust lands to conservation and traditional and customary
purposes. The language also restricts any new commercial development and gaming on
the trust lands. This provision was introduced by Senator Domenici as S. 246 on Yanuary
29, 2003, on which the Department testified in support during a heanng before the Senate
Energy and Natural Resources Committee Subcommittee on Public Lands and Forests on
February 27, 2003. S. 246 passed the Senate on June 16, 2003 and the House of
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Representatives on July 16, 2003. The President signed the bill on July:30, 2003 (Pub. L.
108-66). Therefore, Title II should be struck from S. 523. ;

TITLE II - QUINAULT FISHERIES FUND DISTRIBUTION !
|

The provisions of Title Il allow for the direct distribution to the Quinau'lt Indian Nation
(QIN) of Tribal Fisherics and Interest Claims moneys awarded by the Umted States
Claims Court. QIN is mandated to create and maintain three separate accounts: 1) A
Permanent Fisheries Fund for the principal amount of the judgment funds where the
principal cannot be expended by the Tribe and must be invested; 2) An investment
account based on the investment interest carned from the funds deposm:"d nto the
Permanent Fisheries Fund from the date of disbursement to the QIN to be available for
fisheries enhancement projects; and 3) An account for the investment mpomc carned on
the judgment funds from September 19, 1989, to the date of disbursement to the Tribe.
The bill authorizes the third account to be used for tribal government activities.

The Order issued by the United States Court of Claims states that “Final: judgment be
entered on behalf of the Quinault Indian Nation in the amount of $600,000 for the Tribal
Fisheries and Interest Claims. . .” The Tribal Fisheries claim was for the loss of a tribal
asset, i.¢., loss of fish catches, depletion of spawning and failure to protect fisheries from
debris in the river as a result of inappropriate timber harvesting methods. The Interest
claim was the result of the nonpayment of interest for one year on a separate judgment
the Tribe was awarded in July 1964, to be used for purposes determined| by the Tribe.
The Interest claim was settled for $17,000 as a portion of the entire $600,000 award.
Attomey fees of $60,000 also were awarded as a portion of the $600,000 award. The
Tribal Fisheries portion of the claim, $523,000, made up the remamder of the total

judgrent amount,

‘We are concerned that the provisions in Title Il do not allocate the funds appropriately
among the claims against which the judgment was awarded (tribal fisheries and interest
claims). The Department recommends the bulk of the settlement award |be provided for
fisheries restoration projects, which will benefit current and future members of the Tribe.
As currently worded, S. 523 allocates the bulk of the judgment award (all investment
income eamned on the funds from September 19, 1989, until the date of dxsbnrsement) to
tribal operations. Thus, the significant interest that has accumulated on the principal
invested since 1989 may not be used for fisheries enhancements at all, but for any
purpose determined by the Tribe. If the settlement funds had been released more
promptly, the vast majority of interest earned during the ensuing years would have been
used for fisheries, as originally intended. The fact that the fund has gencratcd interest for
fourteen years should benefit the fisherics program, rather than tnbal 0perat10ns
According to the allocation identified in the current Janguage, several more years could
pass before the fisheries program for the Tribe benefited by this award. .

The Department, therefore, recommends that the Permanent Fisheries Find be
established with the interest earned on the principal from the date the funds were
deposited with Treasury. The account for tribal operations should be funded by the
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Interest clalm of $17,000, plus interest earned on that amount from the date the funds
were deposited with Treasury.

The Office of Management and Budget has advised that there are no obJ ections to the
submission of this report from the standpoint of the Administration’s programs

David L. Berpbardt |

Director of Congressional and
Legislative Affairs and Counselor
to the Secretary

cc: Honorable Nick J. Rahall
Ranking Minority Member
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