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United States Department of the InterIor

OFFICE OF THE SECRETARY
Washinglon , D.C. 20240

. i
JUN 1 0 2003

The Honorable Ben Nighthorse Campben
Chainnan, Committee on Indian Affairs
United States Senate
Washington , DC 20510

Dear Mr. ChaimJan:

The Department of the IDteror has reviewed S. 523, the " Native American Technical
Corrections Act of2003 " as amended. The following are the Departent s views on this
legislation.

TITLE I - TECHNICAL AMENDMENTS AND OTHER PROVISIOl'S RELATING TONt\ TIVE AMERICANS 
SubtitJe A - Technjcal AlIend.ments

Section 103 Tribal Sovereignry

Section 103 authorizes tribes to adopt governing documents under pfucedures other than
those specified in Section 103. The Departent is concerned about the seri us potential
implications oftbis provision.

Tribes have the inerent authority to adopt governing documents oL\ side the procedural

requjrements imposed by certain federal statutes. It is therefore unclear 
mdltroublesome .what, if

anything, Section 103 adds to existing law. It is also unclear ;how Section 103 would affect trbes

seeking to amend their cUIent constitutions, paricularly those containing a! express "reserved
powers" clause- The federal statutes tbat fonn the basis for trbal reorganization (the Indian
Reorganization Act of 1934 (I), induding the Alaska amendment of 1936, and the Oklahoma

Indian Welfare Act of 1936, and the regulations implementig them) guarantee notice , a defined

process, and minirnlun participation before a trbe s constitution is adopted., That process and
minimum paricipation provides the Secretar with assurance that those witf whom she deals in
accordance with the trbe s constitution represent the majority of trbal meITbers. Additionally,
the process ensures predictabilty and certinty jn trbal operation and reliabilty by tbose dealing

with the trbes, factors that are fundamental to successful trbal operation in numerous areas,

including economic development.
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Without the procedures set fort in the a.bove-mentioned statutes and their implementing
regulations, identifying a trbe s governing document and its duly elected le ders wiI be difficult.
The Catawba Restoration Act (25 U-S. C. 941 et seq.) ilustrates the poten al problems. The
Act was enacted in October of 1993 and gave the Tribe the option of reorganizjng under the 
(25 U. c. 94Ig). The trbal leaders in offce at the time of restoration have asserted that their
constitution was amended to allow them to remain in offce until a new con titution is adopted.
The litiga.tion between the two tribal factions over the governing constitutioo Jld the trbe
correct leaders js in its fifth year.

Section 107. Chippewa Cree Tribe; Modifcation of Settlement

The Deparent suggests that this section be removed. The conditions for settlement
effectiveness have been met and there is no need for an extension.

Subtitle B - Other Provisions Relating to Native Americans

Section 121 Barona Band ofMis 'iol1 Indians Pipeline Construction

Section 121 is a legislative transfer into trst of approximateJy 85 aqres of the Barona
Band' s fee land. The land is to be used for the constrction of a pipeline an for conservation
purposes, and wi1 become par of the tribe s reservation. The Deparent sks tbat Congress
consider the cost to and potential liability of the United States Government Pvith respect to
legislative traDsfers of land into trst, both in this paricular instance aDd a1l furore mandatory
tmst trsactions-

Section J 24 . Pueblo of Acoma; Land and Mineral Consolidation

This provision is con istent with language drafted by the Office of e Solicitor and the
Bureau of Land Management. It win assist the' Pueblo in maintaining its traJditional way of Hfe

by providing another option for the acquisition of non-trst mineral rights. 

The Deparent does , however, recommend that the word Hother" b deleted ITem

subsection (c)(2). As cuuenrly drafted, ths subsection is ambiguous as to ho may take
advantage of the bidding or royalty credit. Ths change would cIarfythat yholder of the credit
may use it.

Section 129 . Shakopee Mdewakanton Sioux Community

Deparent regulations at 25 C. R. 15 J .22 (b) provide that the Sec etary must approve

conveyances of all trbally held lands (including fee lands). Section 129 authories the Tribe to
lease, sel1 convey, waIant, or otherwise transfer any of its fee-owned land t'ithout first recejving
Secretaal approval. This provision also makes clear that the Tribe is not al1thori;?ed to seII its

trst lands. Section" 129 clarfies that conveyances of the Tribe s fee lands Vim not violate the
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Non-Intercourse Act, 25 U. c. 177, and wi1 enable the Tribe to freely conley its propertics
without additional administrative burdens. The Department supports this provision.

Section) 30. Agua Caliente Band of Cahuila Indians

Section 130(a) states that the United States must take lands into tnst under 25 U.S.
465 despite any restrictive covenants. Subsection (b) states tbat any coven s attacbed to the
lands acqujred in trust are unenforceable against the governent if the landiwas held in tmst
before the land became restricted. The Departent is concerned about the mandatory nature of
this provision the automatic trasfer ofland into trust without the 25 qF Par 151
acquisition process. Moreover. the Departent believes that this provisjon lis overly broad in two
respects. First, no specific parcel ofIand is mentioned in the legislation. erefore, not only is it
unclear which land must be taken into trst, it appears that there are no limifs on the amount of
Jand or the number of parcels that "shaH be taken (into trust) in the name o the United States.
Second, this provision provides that any lands acquired by the United StateS in trst under 25

C. 465 for the Tribe shall be taken into trst regardless of any other pro isions of law
including any restrictive covenant." The Departent is concerned that this language could be

expansively interpreted to mean that the Secretar could be put in a positio of accepting into
trst land that has other "problems environmental liabilities, or that lands acquired in trst
do not have to meet Department of Justice Title Standards.

The Department would like to work with the Committee on aJnend g Section 130 both

to accomplish the goals of the provision as well as address the Deparent' conCerns. fu
addition , the Departent asks that Congress consider the cost to and potenballiability of the .
United States Government with respect to legislative transfers of land into trst.

Section 131 Saginaw Chippewa Tribal College

The DepartmeJ1t believes this provision is prematue. The Depar nt currently has an
accreditation process for colleges seekig status and funding as a Tribally Cpntrolled Communty
CoJlege. AJthough Saginaw Chippewa Tribal College has an application berore the Deparent
it has yet to be completely vetted under this sccreditatioD proc

Section 132 - Ute Tribe Shale Reserve

In 2000 , Congress conveyed 80 000 acres of land from the Departm nt of Energy to the
Ute Indian Tribe of tbe Uinta and Ouray Reservation in northeastern Utah. i The conveyance was
in fee simple, and the United States relinquished all management authority over the land. Section
132 would clarify the status of the land with respect to alienation and wouldl assist the Tribe in
developing its gas reserves. Section 132 is also consistent with the focus oru self-determination
found in the energy bils pending before Congress. The Deparment supports this provision.

Case 1:05-cv-00739-JR   Document 15-5    Filed 08/05/05   Page 7 of 13

CVMT-2011-000328



07/29/2005 16: 11 FAX 2022191791 DIA 14006

TITLE II - PUEBLO OF SANTA CLARA AND PUEBLO OF SAN InDEFONSO

Title n transfers 1and managed by the Bureau of Land Management into tro t for the benefit of
the P'U\7blos of Santa Clara and San Ildefonso and decJares the lands to be p ofthe Pueblos

reservations. Sec. 205 designates the lands to be par of the reservations b t a,lso restrcts the lIse

of the tnlst lands to conservation and traditional and customar purposes. The language also
restricts any new commercial developme:ot and gaming on the trst lands. The Department
testified in support of this provision during a hearing on Februar '27, 2OO31in front of the Senate
Energy and Natural Resources Committee Subcommittee on Public Lands nd Forests.

TITLE HI - OUINAUL T FISHERIES FUN DISTRIUTION

The provisions of Title m allow for the direct distrbution to the QuinauIt dian Nation (QIN 
Tribal Fisheries and Interest Claims moneys awarded by the United States ctlaims Court. QJN is
mandated to create and mainta.in three separa.te accounts: 1) A Permanent F.sheJies Fund for the
principal amount of the judgment funds where the pricipal cannot be experded by the Tribe and
must be invested; 2) An investment account based on the investment interest eared from the
fonds deposited into the Pennanent Fisheries Fund from the date of disbursement to the QIN to
be available for fisheries enhancement projects; and 3) An account for the ihvestment income
earned on the judgment funds from September 19; 1989, to the date of disbksement to the Tribe-
The bjll authorizes the third account to be used for trbal government activi ies.

Weare concerned that the provisions in Title il do not allocate the funds ap,propriately among
the claims against which the judgment was awarded (tribal fisheres and intyrest claims). In
addition , the legislation does not provide for Departmental review or approval over the QIN
investment policy. Upon disbursement, therefore, the Deparment could nollonger ensure that
the investment or use of these funds is consistent with the tens of the jud ent award.

As trstee, it is the Departent's responsibilitY to ensure that the judgment ward is distrbuted
according to the tcnns of the settlement agreement between the pares, and jthat the distrbution
follows the Court"s order. Consequently, the Pennanent Fisheries Fund-shduld be funded with
the principal awarded, but the interest eared on the pri. cipal ftcm the date e r.mds were
deposited with Treasury should be invested for fisheries enhancement proje9ts. The original
interest claim, plus interest eared on that amount ttom the date the funds were deposited with
Treasury, should be allocated for the " tribal governent activities" fud.

Additionally, we recommend that approval authority over the Tribe s investIent plan be required

by the DeparteIlt prior to the disburement ofthese funds to the Tribe. Th s requirement is
consistent with TitJe II of the 1994 American Indian Tn1st Fund Managememt Reform Act that
requircs Secretarial approval of a Tribe s management plan prior to the wi drawal of funds from
trst. Anual Departmental approval of the QIN investment plans wil prov de the Deparent
assurance that these funds are managed prudently.
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The Offce of Management and Budget has advised that there are no objectioJJS to the submission

ofthis report from the standpoint of the Administration s programs. 
Sincer

cc: Honorable Daniel Inouye
Vice Chairman

Davld 1. Bernhardt 
Director of Congressional aId
Legislative Affairs and Courselor
to the Secretary
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