United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

AUG 3 1 2011

Ms. Silvia Burley
10601 N. Escondido Place
Stockton, California 95212

Mr. Yakima Dixie
1231 E. Hazelton Avenue
Stockton, California 95295

Dear Ms. Burley and Mr. Dixie:
Introduction and Decision

On December 22, 2010, I sent you a letter setting out my decision in response to a question
referred to me by the Interior Board of Indian Appeals (IBIA) in California Valley Miwok Tribe
v. Pacific Regional Director, Bureau of Indian Affairs, 51 IBIA 103 (January 28, 2010) (IBIA
decision). I determined that there was “no need for the BIA to continue its previous efforts to
organize the Tribe's government, because it is organized as a General Council, pursuant to the
[1998 General Council Resolution] it adopted at the suggestion of the BIA.” I concluded further
that there was “no need for the BIA to continue its previous efforts to ensure that the Tribe
confers tribal citizenship upon other individual Miwok Indians in the surrounding area.”

I issued my December decision without providing the parties a formal opportunity to brief me on
the facts and issues as they saw them. As a result of subsequent actions by both parties.

I determined to withdraw the December decision, and. on April 8, 2011, I requested briefing
from the parties. Counsel for the parties provided detailed responses with numerous exhibits.

I appreciate the time and effort that went into providing these responses. I have considered them
carefully.

Based on the litigation records in the prior Federal court actions in both California and
Washington, D.C., the proceedings before the Department’s Interior Board of Indian Appeals.
and the material submitted in response to my April 8 letter. I now find the following:

(1) The California Valley Miwok Tribe (CVMT) is a federally recognized tribe. and has
been continuously recognized by the United States since at least 1916:

(2) At the present date, the citizenship of the CVMT consists solely of Yakima Dixie.
Silvia Burley. Rashel Reznor. Anjelica Paulk. and Tristian Wallace:
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(3) The CVMT today operates under a General Council form of government, pursuant to
Resolution #CG-98-01, which the CVMT passed in 1998, facilitated by representatives
of the Bureau of Indian Affairs (Bureau or BIA)(1998 General Council Resolution);

(4) Pursuant to the 1998 General Council Resolution, the CVMT’s General Council is
vested with the governmental authority of the Tribe, and may conduct the full range of
government-to-government relations with the United States;

(5) Although this current General Council form of government does not render CVMT an
“organized” tribe under the Indian Reorganization Act (IRA) (see e.g., 25 U.S.C. 476(a) and
(d)), as a federally recognized tribe it is not required “to organize” in accord with the
procedures of the IRA (25 U.S.C. § 476(h));

(6) Under the IRA, as amended, it is impermissible for the Federal government to treat
tribes not “organized” under the IRA differently from those “organized” under the IRA
(25 U.S.C. §§ 476(f)-(h)); and

(7) As discussed in more detail below, with respect to finding (6). on this particular legal
point, I specifically diverge with a key underlying rationale of past decisions by
Department of the Interior (Department) officials dealing with CVMT matters, apparently
beginning around 2004, and decide to pursue a different policy direction." Under the
circumstances of this case, it is inappropriate to invoke the Secretary’s broad authority to
manage “all Indian affairs and [] all matters arising out of Indian relations,” 25 U.S.C.

§ 2. or any other broad-based authority, to justify interfering with the CVMT’s internal
governance. Such interference would run counter to the bedrock Federal Indian law
principles of tribal sovereignty and tribal self-government, according to which the tribe,
as a distinct political entity, may “manag[e] its own affairs and govern[] itself,” Cherokee
Nation v. Georgia, 30 U.S. 1, 16 (1832); and would conflict with this Administration’s
clear commitment to protect and honor tribal sovereignty.

Obviously, the December 2010 decision, and today's reaffirmation of that decision, mark a 180-
degree change of course from positions defended by this Department in administrative and
Judicial proceedings over the past seven years. This change is driven by a straightforward
correction in the Department's understanding of the California Valley Miwok Tribe's citizenship
and a different policy perspective on the Department’s legal obligations in light of those facts.

As discussed below, the BIA clearly understood in 1998 that the acknowledged CVMT citizens
had the right to exercise the Tribe’s inherent sovereign power in a manner they chose. It is
unfortunate that soon after the 1998 General Council Resolution was enacted. an intra-tribal
leadership dispute erupted, and both sides of the dispute found, at various points in time in the
intervening years, that it served their respective interests to raise the theory that the BIA had a
duty to protect the rights of approximately 250 "potential citizens" of the Tribe. A focus on that
theory has shaped the BIA’s and the Department’s position on the citizenship question ever

"1 recognize that the D.C. Circuit Court of Appeals’ 2008 opinion upholding prior Department efforts to organize
the CVMT pursuant to the IRA afforded broad deference to the Department’s prior decisions and interpretations of
the law. Cal. Valley Miwok Tribe v. United States, 515 F.3d 1262, 1264-68 (D.C. Cir. 2008).
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since. By contrast, today's decision clears away the misconceptions that these individuals have
inchoate citizenship rights that the Secretary has a duty to protect. They do not. The Tribe is not
comprised of both citizens and potential citizens. Rather, the five acknowledged citizens are the
only citizens of the Tribe, and the General Council of the Tribe has the exclusive authority to
determine the citizenship criteria for the Tribe. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 57
(1978). 1believe this change in the Department’s position is the most suitable means of
resolving this decade-long dispute and is in accord with principles of administrative law. Nar'l
Cable & Telecomms. Ass’'nv. Brand X Internet Servs., 545 U.S. 967 (2005).

Background

This decision is necessitated by a long and complex tribal leadership dispute that resulted in
extensive administrative and judicial litigation. Much of the factual background is set out in the
prior decisions, so it is not necessary to repeat or even summarize all of it here.

The history of this Tribe, and the record of this case to date, demonstrates the following:

* The CVMT is a federally recognized tribe, 74 Fed. Reg. 40.218, 40,219 (Aug. 11, 2009);

* In 1916, the United States purchased approximately 0.92 acres in Calaveras County,
California, for the benefit of 12 named Indians living on the Sheepranch Rancheria (now
Sheep Ranch)(Rancheria) (51 IBIA at 106);

* The Indian Agent, who in 1915 recommended the purchase of the 0.92 acres. described
the group of 12 named individuals as “the remnant of once quite a large band of Indians
in former years living in and near the old decaying mining town known and designated
on the map as “Sheepranch.”” Id ;

* The record shows only one adult Indian lived on the Rancheria in 1935, a Jeff Davis. who
voted “in favor of the IRA” Id.;

¢ In 1966, the record shows only one adult Indian, Mabel Hodge Dixie, Yakima Dixie’s
mother, lived on the Rancheria, when the BIA crafted a plan for distribution of tribal
assets pursuant to the California Rancheria Act of 1958, Pub. L. No. 85-671, 72 Stat. 619,
as amended by Act of Aug. 11, 1964, Pub. L. No. 88-419, 78 Stat. 390;

e Mabel Hodge Dixie was to be the sole distributee of tribal assets under the 1966
Rancheria distribution plan;

e While the Bureau initiated the process to terminate the Tribe. it never declared the Tribe
terminated and has never treated the Tribe as if it had been terminated:

* In 1994, Yakima Dixie wrote the BIA asking for assistance with home repairs and
describing himself as “the only descendant and recognized . . . member of the Tribe.”

(51 IBIA at 107);

* At some point during the 1990s, Silvia Burley “contacted BIA for information related to
her Indian heritage. which BIA provided. and by 1998—at BIA’s suggestion—Burley
had contacted Yakimal[]” Dixie (as the IBIA has noted, “it appears that Burley may trace
her ancestry to a ‘Jeff Davis’ who was listed on the 1913 census. . . .”) 51 IBIA at 107,
including footnote 7:

* On August 5, 1998, Mr. Dixie “signed a statement accepting Burley as an enrolled

member of the Tribe. and also enrolling Burley’s two daughters and her granddaughter.”
ld.;

(95 ]
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The Tribe was not organized pursuant to the IRA prior to 1998 and did not have organic
documents setting out its form of government or criteria for tribal citizenship;

In September of 1998, BIA staff met with Mr. Dixie and Ms. Burley “to discuss
organizing the Tribe,” and on September 24, 1998 sent follow-up correspondence
recommending that, “given the small size of the Tribe, we recommend that the Tribe
operate as a General Council,” which could elect or appoint a chairperson and conduct
business. /d. at 108;

On November 5, 1998, Mr. Dixie and Ms. Burley signed a resolution establishing a
General Council, which consisted of all adult citizens of the Tribe, to serve as the
governing body of the Tribe. Id. at 109;

Less than five months later, leadership disputes arose between Mr. Dixie and Ms.
Burley—and those conflicts have continued to the present alay;2

Initially the BIA recognized Mr. Dixie as Chairman, but later recognized Ms. Burley as
Chairperson based primarily upon the April 1999 General Council action appointing
Ms. Burley as Chairperson - an action concurred in by Mr. Dixie. Id.:

Mr. Dixie later challenged Ms. Burley’s 1999 appointment;

In 2002, Ms. Burley filed suit in the name of the Tribe alleging that the Department had
breached its trust responsibility to the Tribe by distributing the assets of the Rancheria to
a single individual, Mabel Dixie, when the Tribe had a potential citizenship of “nearly
250 people[.]” See Complaint for Injunctive and Declaratory Relief at 1, Cal. Valley
Miwok Tribe v. United States, No. 02-0912 (E.D. Cal. Apr. 29, 2002);

In March, 2004, the BIA Superintendent rejected a proposed constitution from Ms.
Burley because she had not involved the “whole tribal community” in the governmental
organization process;

On February 11, 2005, the Acting Assistant Secretary — Indian Affairs issued a decision
on Mr. Dixie’s 1999 appeal, ruling that the appeal of the Bureau’s 1999 decision to
recognize Ms. Burley as Chairperson was moot and that the BIA would recognize Ms.
Burley only as a person of authority within the Tribe;

Ms. Burley sued in D.C. District Court challenging the February 2005 decision;

After the District Court dismissed her challenge, Cal. Valley Miwok Tribe v. United
States, 424 F.Supp. 2d 197 (D.D.C. 2006), the D. C. Circuit Court of Appeals affirmed,
Cal. Valley Miwok Tribe v. United States, 515 F.3d 1262 (D.C. Cir. 2008):

In January 2010, the IBIA rejected Ms. Burley’s appeal objecting to, among other
matters, the Superintendent’s decision to continue to assist the Tribe in organizing its
government according to the IRA because it viewed the matter as “effectively and
functionally a tribal enrollment dispute,” and then referred the matter to me on
jurisdictional grounds.

In response to the Board’s referral, 1 issued my December 22, 2010 decision letter. I intended
that decision to resolve the citizenship question referred to me by the IBIA by finding that the
current Tribe’s citizenship consisted of the five acknowledged citizens noted above and
recognizing the Tribe's General Council as a tribal government with which the United States may

* I note that the Department repeatedly has offered to assist in mediating this dispute—to no avail. The amount of
time and resources focused on these disputes reflects poorly on all the parties, and they must be mindful that
continuing this imprudent dispute risks potential adverse consequences well beyond the Tribe and its citizens.
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conduct government-to-government relations. Almost immediately, Mr. Dixie filed suit in the
D.C. District Court challenging that decision. Recognizing the complex and fundamental nature
of the underlying issues, and because I desired the benefit of submissions from the interested
parties, I set aside that decision and requested formal briefing.

The submissions by the parties in response to my request were thorough. I have carefully
reviewed the submissions and find they were most helpful in enhancing my understanding of the
parties’ positions.

Analysis

It 1s clear to me that the heart of this matter is a misapprehension about the nature and extent of
the Secretary’s role. if any, in determining tribal citizenship of a very small, uniquely situated
tribe. Related to this issue is the Tribe’s current reluctance to “organize” itself under the IRA,
choosing instead to avail itself of the provisions in 25 U.S.C. § 476(h), first enacted in 2004,
which recognizes the inherent sovereign powers of tribes “to adopt governing documents under
procedures other than those specified . . . [in the IRA.]”

Applicability of General Legal Authorities of the Secretary of the Interior in Indian Affairs

The D.C. Circuit viewed § 476(h) as ambiguous, and then granted Chevron deference to the
then-Secretary’s interpretation of that provision. 513 F.3d at 1266-68. The D.C Circuit put great
weight on the Secretary’s broad authority over Indian affairs under 25 U.S.C. § 2, writing that
“[w]e have previously held that this extensive grant of authority gives the Secretary broad power
to carry out the federal government’s unique responsibilities with respect to Indians.” Id. at
1267, citations omitted. In addition to § 2,25 U.S.C. §§ 9, and 13, and 43 U.S.C. § 1457, are
often cited as the main statutory bases for the Department’s general authority in Indian affairs.
Cal. Valley Miwok Tribe v. United States, 424 F.Supp. 2d 197, 201 (D.D.C. 2006); see also
COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 5.03[2] at 405 (2005 ed.) [hereinafter
COHEN]. The D.C. Circuit also cited two cases involving separate bands of the Seminole
Nation for the general propositions that the United States has an “obligation” “to promote a
tribe’s political integrity” as well as “the responsibility to ensure that [a tribe’s] representatives.
with whom [it] must conduct government-to-government relations, are valid representatives of
the [tribe] as @ whole.” 513 F.3d at 1267(emphasis added by the Court), citing, Seminole Nation
v. United States, 313 U.S. 286, 296 (1942), and Seminole Nation of Oklahoma v. Norton, 223
F.Supp. 2d 122, 140 (D.D.C. 2002).

In my view, prior Department officials misapprehended their responsibility when they: (1) took
their focus off the fact that the CVMT was comprised a five individuals, and (2) mistakenly
viewed the Federal government as having particular duties relating to individuals who were not
citizens of the tribe. I decline to invoke the broad legal authorities cited above to further intrude
into internal tribal citizenship and governance issues in the instant case. In making this decision,
I also am mindful of the Supreme Court’s recent guidance concerning: (1) the importance of
identifying “specific rights creating or duty-imposing statutory or regulatory prescriptions”
before concluding the United States is obligated to act in a particular manner in Indian affairs,
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and (2) the central role Federal policy plays in administering Indian affairs. United States v.
Jicarilla Apache Nation, 131 S. Ct. 2313, 2323-24, 2326-27 (June 13, 2011).

Application of Specific Legal Authorities

In my view, prior Department officials (from 2003 to the present) fundamentally misunderstood
the role of the Federal government in addressing the CVMT citizenship and governance issues:
(1) they misunderstood and ignored the legal authority of CVMT to govern itself through its
General Council structure without being compelled to “organize” under the IRA; and (2) they
confused the Federal government’s obligations to possible tribal citizens with those owed to
actual tribal citizens.

The February 11, 2005, decision of Acting Assistant Secretary — Indian Affairs Michael D. Olsen
stated that, until the Tribe organized itself, the Department could not recognize anyone as the
Tribe’s Chairperson. and that the “first step in organizing the Tribe is identi fying the putative
tribal members.” (2005 Decision at 1-2, discussed in 51 IBIA at 112). The D.C. Circuit, after
citing the Secretary’s broad authority under 25 U.S.C. § 2, endorsed this approach as a
reasonable interpretation of 25 U.S.C. § 476(h) because “[t]he exercise of this authority is
especially vital when, as is the case here, the government is determining whether a tribe is
organized, and the receipt of significant federal benefits turns on the decision.” 515 F.3d at
1267. As I have stated above, I reject as contrary to § 476(h) the notions that a tribe can be
compelled to “organize” under the IRA and that a tribe not so organized can have “significant
federal benefits” withheld from it. Either would be a clear violation of 25 U.S.C. § 476(1).

The CVMT currently consists of the five citizens identified above. Under the current facts, the
Department does not have a legitimate role in attempting to force the Tribe to expand its
citizenship.® Department officials previously referred to “the importance of participation of a
greater tribal community in determining citizenship criteria.” (Superintendent’s 2004 Decision at
3, discussed in 51 IBIA at 111-112). The D.C. Circuit, referring to the Tribe’s governance
structure that arguably would maintain a limited citizenship, stated “[t]his antimajoritarian
gambit deserves no stamp of approval from the Secretary.” 515 F.3d at 1267. However, I know
of no specific statutory or regulatory authority that warrants such intrusion into a federally
recognized tribe’s internal affairs. (As to the more general sources of authority cited in support
of Federal oversight of tribal matters, I have explained my views on the proper scope of those
authorities above). “Courts have consistently recognized that one of an Indian tribe’s most basic
powers is the authority to determine questions of its own membership.” Santa Clara Pueblo v.
Matrtinez, 436 U.S. 49, 57, 72 n.32 (1978); United States v. Wheeler, 435 U.8.313.322n.18
(1978): COHEN § 3.03[3] at 176, citations omitted. “[1]f the issue for which the determination
is important involves internal affairs of the Indian nation, it is more consistent with principles of
tribal sovereignty to defer to that nation’s definition.” Id. at 180. As discussed in the previous
paragraph, I also believe that, based on an incorrect interpretation of § 476(h), the previous
Administration’s views on the IRA’s application to this case were erroneous and led to an
improper focus on expanding the size of the Tribe and altering the form of its government.

* While I believe that it is equitably appropriate for the CVMT General Council to reach out to potential citizens of
the Tribe. I do not believe it is proper, as a matter of law, for the Federal government to attempt to impose such a
requirement on a federally recognized tribe.
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Mr. Dixie invokes the Alan-Wilson IBIA cases to support the theory that the Secretary has a duty
to ensure that the potential citizens are involved in the organization of an unorganized, but
federally recognized tribe. * 30 IBIA 241. But, in fact, Alan-Wilson works directly against Mr.
Dixie's position, and this distinction provides additional support for my decision. Unlike CVMT,
the Cloverdale Rancheria was a federally recognized tribe terminated under the California
Rancheria Act. It was later restored pursuant to the Tillie Hardwick liti gation and settlement, -
which required the Rancheria to organize its tribal government under the IRA.

30 IBIA 241, 248.

My review of the history of the CVMT compels the conclusion set out in the December decision
and reaffirmed here: the CVMT has been continuously recognized, and its political relationship
with the Federal government has not been terminated. The five acknowledged citizens are the
only current citizens of the Tribe, and the Tribe’s General Council is authorized to exercise the
Tribe’s governmental authority. In this case, again, the factual record is clear: there are only five
citizens of CVMT. The Federal government is under no duty or obligation to “potential citizens”
of the CVMT. Those potential citizens, if they so desire, should take up their cause with the
CVMT General Council directly.

Given both parties’ acknowledgment of the existence of other individuals who could potentially
become tribal citizens, the Department’s prior positions are understandable. The Department
endeavored to engage both parties in a resolution of the tribal citizenship issues, includin g offers
of assistance from the Department’s Office of Collaborative Action and Dispute Resolution
(CADR) — to no avail. By the time this matter was referred to me by the IBIA in January 2010,
serious doubts existed about the likelihood of the parties ever being able to work together to
resolve the issues involving the citizenship and governance of the Tribe.

Absent an express commitment from the parties to formally define tribal citizenship criteria, any
further effort by the Department to do so would result in an unwarranted intrusion into the
internal affairs of the Tribe. Moreover, given the unfortunate history of this case, most likely
such efforts would not succeed in accomplishing this objective. While there may be rare
circumstances in which such an intrusion would be warranted in order for the Secretary to
discharge specific responsibilities, no such specific law or circumstances exist here.

Accordingly, unless asked by the CVMT General Council, the Department will make no further

efforts to assist the Tribe to organize and define its citizenship. I accept the Resolution #GC-98-
01 as the interim governing document of the Tribe, and as the basis for resuming government-to-
government relations between the United States and the Tribe.

While I appreciate that the General Council Resolution may prove lacking as to certain aspects
of tribal governance, I also recognize that this tribe is very small and uniquely situated. Many
tribes have been able to govern effectively with limited or no written governing documents.

* Mr. Dixie also invokes the case of Seminole Nation of Oklahoma v. Norton, 223 F.Supp.2d 122 (D.D.C. 2002) in
support of his position. Seminole Nation involved a dispute where a particular faction of the Tribe asserted rights to
tribal citizenship under an 1866 treaty. /d at 138. There is no overriding treaty or congressional enactment
governing tribal citizenship at issue in this dispute.
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Conclusion
Based upon the foregoing analysis, I re-affirm the following:

¢ CVMT is a federally recognized tribe whose entire citizenship, as of this date, consists of
the five acknowledged citizens;

® The 1998 Resolution established a General Council form of government, comprised of all
the adult citizens of the Tribe, with whom the Department may conduct government-to-
government relations;

® The Department shall respect the validly enacted resolutions of the General Council; and
Only upon a request from the General Council will the Department assist the Tribe in
refining or expanding its citizenship criteria, or developing and adopting other governing
documents.

In my December 2010 decision letter I rescinded several earlier decisions. I am persuaded that
such attempts to rewrite history are fraught with the risk of unintended consequences. Past
actions, undertaken in good faith and in reliance on the authority of prior Agency decisions,
should not be called into question by today’s determination that those prior Agency decisions
were erroneous. Thus, today’s decision shall apply prospectively.

This decision is final for the Department and effective immediately, but implementation shall be
stayed pending resolution of the litigation in the District Court for the District of Columbia,
California Valley Miwok Tribe v. Salazar, C.A. No. 1:11-cv-00160-RWR (filed 03/16/11).

‘Finally, I strongly encourage the parties to work within the Tribe’s existing government structure
to resolve this longstanding dispute and bring this contentious period in the Tribe’s history to a
close.

Sincerely,

i ,ag Echo Hawk

Assistant Secretary — Indian Affairs

o Robert A. Rosette, Esq.
565 West Chandler Boulevard, Suite 212
Chandler, Arizona 85225

Roy Goldberg, Esq.

Sheppard Mullin Richter & Hampton LLP
1300 I Street, N.W., 11™ Floor East
Washington. D.C. 20005-3314
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Elizabeth Walker, Esq.
Walker Law LLC

429 North St. Asaph Street
Alexandria, Virginia 22314

Kenneth D. Rooney
Trial Attorney
United States Department of Justice
Environment and Natural Resources Division
P.O. Box 663

Washington, D.C. 20044-0663

Mike Black, Director, Bureau of Indian Affairs
MS-4513-MIB

1849 C Street, N.W.

Washington, D.C. 20240

Amy Dutschke, Director

Pacific Regional Office, Bureau of Indian Affairs
2800 Cottage Way, Room W-820

Sacramento, California 95825

Troy Burdick, Superintendent
Central California Agency, Bureau of Indian Affairs
650 Capitol Mall, Suite 8-500
Sacramento, California 95814

Karen Koch, Attorney-Advisor

Office of the Solicitor, Pacific Southwest Region
2800 Cottage Way, E-1712

Sacramento, California 95825
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