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2008-02-16-Interested-Parties Request.

UNITED STATES DEPARTMENT OF THE INTERIOR

OrricE oF HEARMNGS AND APPEALS
INTERIOR BOARD OF INDIAN APPEALS
801 Norta Qumicy STrReeT #300
ARLINGTON, VIRGINIA 22203
703-235-3816

Cavrrornia VaLLey Miwok TriBg, CavrFornaa. |

APPELLANT [ MOTION OF
. INTERESTED PARTIES TO
Pacric Recional DIRECTOR, EXPEDITE THE DETERMINA-
Bureau OF INDIAN AFFAIRS. TION OF THIS APPEAL
APPELLEE
|
Yakmna Doae, VELMA WHITEBEAR, AND i Docker No. IBIA 07-100-A
Cuapp EveEronE., '
INTERESTED PARTIES Fesruary 16, 2008

The Interested Parties, hereby, request an expedited Determination on this Appeal. The justifica-
tion for such exigency are as follows. 1) All of the pleadings for this Appeal have been submitted
and adjudication is ripe. 2) The substantive issues in this Appeal have now been adjudicated in
both Federal District Court and in the U.S. Court of Appeals. The recent Judgment in the latter
jurisdiction is attached to this Pleading. And it would seem that these Court Determinations
obviate this Administrative Appeal. And 3) further delay in tribal organization is causing irrepara-
ble harm to tribal members and the Tribe.

The essential events are reviewed below.

On February 11, 2005, the organization of the Tribe was mandated by Michael Olsen, as the
Principal Acting Assistant Secretary - Indian Affairs. That was an unappealable, final agency
action. All subsequent actions by the BIA have been efforts to implement that Mandate.

In April 2005, on statutory grounds, Silvia Burley filed suit in United States Federal District
Court - District of Columbia (case #05-0739) to nullify the Olsen Mandate and to prevent the
BIA from being involved in tribal organization. On March 30, 2006, that suit was dismissed for
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failure to state a claim; and soon thereafter. Ms. Burley appealed that Dismissal to the United
States Court of Appeals - District of Columbia (case #1:05-cv-00739).

Given the District Court's Dismissal, being under the obligation of the Olsen Mandate to organize
the Tribe, and afier the BIA had made extensive efforts to help the tribe resolve its dispute about
authority within the Tribe, itself, in April 2007. the BIA issued a Public Notice to organize the
Tribe. Also. in that Notice, the Bureau named the criteria for Putative Member status. Some 500
genealogies were receive and review and letters of determination have been drafied but not sent.
Soon thereafter the April Notice, Ms. Burley filed this Administrative Appeal with the IBIA to
prohibit the actions which were announced in that Notice. The Appellee (i.c., the Federal govern-
ment) and these Interested Parties have opposed that Appeal. As slated, all of the pleadings on
this Appeal are in and an adjudication has been ripe for some time.

On December 14, 2007, the BIA suspended PL 638 grants to the Tribe, pending re-organization;
and that became a final agency action owing to the absence of any appeal.

Now, the U.S. Court of Appeals (supra, case #1:05-cv-00739) has re-adjudicated the original
case from the District Court and has Affirmed the original dismissal. The issues in these court
cases are essentially the same as the Appellant raises in this Appeal. Thus, in effect, this Appeal
has already been adjudicated; and further delay seems unwarranted.

Respectfully.
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akima K. Dixie. Chief & Hercditan Authm Y
California Valley Miwok Tribe (formerly E’/‘&z:

Sheep Ranch Rancheria of Me-Wuk Indians of Galt. California 95632
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Chadd Everone, Deputy
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Certificate of Service

1 hereby certify that, on or about February 18, 2008, copies of the foregoing
were served by First Class Mail (USPS) to the following addressees:

The IBLA:

Board of Indian Appeals

Office of Hearings and Appeals
U.S. Department of the Interior
801 North Quincy St
Arlington, Virginia 22203

Appellee:

Associate Solicitor

Division of Indian Affairs
Attention: Jane Smith / Scott Keep
Office of the Solicitor
MS-6456-MIB

.S, Department of the Interior
1849 "C" Street, N.W.
Washington, DC 20240

Amy Dutschke, Acting Regional Director
Pacific Regional Office

Bureau of Indian Affairs

2800 Cottage Way

Sacramento, California 95825

Troy Burdick, Superiniendent
Bureau of Indian Affairs,
Central California Agency
650 Capitol Mall 8-500
Sacramento, California 95814

Office of the Solicitor

Pacific Southwest Region

2800 Corttage Way. Room E-1712
Sacramento, CA 95825-1890

Appellant:

Silvia Burley

California Valley Miwok Tribe
10601 Escondido PL

Stockton, California 95212

Phillip E. Thompson, Esq.
601 Pennsylvania Ave., NW, Suite 900
Upper Marlboro, MD 20772-3665

Interested Parties:

Chadd Everone
2140 Shattuch Ave. #602
Berkeley, California 94704

Velma WhiteBear
213 Downing Dr.
Galt. California 95632

Yakima Dixic

California Valley Miwok Tribe
11178 Sheep Ranch Rd. (Sheep Ranch)
Mountain Ranch, California 95246

S L

Chadd Everone, Deputy
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CALIFORNIA VALLEY MIWOK TRIBE F/K/A SHEEP RANCH OF
ME-WUK INDIANS OF CALIFORNIA,
APPELLANT

V.

UNITED STATES OF AMERICA, ET AL.,
APPELLEES

Appeal from the United States District Court
for the District of Columbia
(No. 05cv00739)

Phillip Eugene Thompson argued the cause for appellant.
With him on the briefs were Johnine Clark and Sonya
Anjanette Smith-Valentine.

Mark R. Haag, Attorney, U.S. Department of Justice,
argued the cause for appellees. With him on the brief were
James Merritt Upton and Katherine J. Barton, Attorneys.

Tim Vollmann argued the cause and filed the brief for
amicus curiae YakimaK. Dixie in support of appellees.



2

Before: GRIFFITH, Circuit Judge, and EDWARDS and
WiLLIAMS, Senior Circuit Judges.

Opinion for the Court filed by Circuit Judge GRIFFITH.

GRIFFITH, Circuit Judge: Since the days of John
Marshall, it has been a bedrock principle of federal Indian law
that every tribe is “capable of managing its own affairs and
governing itself.” Cherokee Nation v. Georgia, 30 U.S.
(5 Pet.) 1, 16 (1831); see also Worcester v. Georgia, 31 U.S.
(6 Pet.) 515, 559 (1832) (stating that tribes are “distinct,
independent political communities, retaining their original
natural rights’). But tribes that want federal benefits must
adhere to federal requirements. The gateway to some of those
benefits is the Indian Reorganization Act of 1934 (“the Act”),
which requires tribes to organize their governments by
adopting a constitution approved by the Secretary of the
Interior (“Secretary”). See 25 U.S.C. § 476.

This case involves an attempt by a small cluster of people
within the California Valley Miwok tribe (“CVM”) to
organize a tribal government under the Act. CVM’s
chairwoman, Silvia Burley, and a group of her supporters
adopted a constitution to govern the tribe without so much as
consulting its membership. The Secretary declined to approve
the constitution because it was not ratified by anything close
to a mgority of the tribe. Burley and her supporters—in
CVM’s name—then sued the United States, claiming that the
Secretary’s refusal was unlawful and seeking a declaration
that CVM is organized pursuant to 25 U.S.C. § 476.
Because we conclude that the Secretary lawfully refused to

! Throughout, we refer to Burley rather than “CVM” or “the tribe”
because we are mindful that there is an ongoing leadership dispute
between Burley and former tribal chairman Yakima Dixie. Both
claim to represent the tribe, and Dixie filed an amicus brief in this
case in support of the United States. We pass no judgment on that
dispute.



3

approve the proposed constitution, we affirm the district
court’s dismissal of Burley’s claim. Burley also argues that
the district court erred in denying her motions for leave to file
supplemental claims for relief. We conclude that any such
error was harmless.

Indian tribes are “unique aggregations possessing
attributes of sovereignty over both their members and their
territory; they are a separate people possessing the power of
regulating their internal and social relations.” United Sates v.
Mazurie, 419 U.S. 544, 557 (1975) (interna quotation marks
and citations omitted). To qualify for federal benefits,
however, tribes must meet conditions set by federal law. The
most important condition is federal recognition, which is “a
formal political act confirming the tribe's existence as a
distinct politica society, and institutionalizing the
government-to-government relationship between the tribe and
the federal government.” COHEN'S HANDBOOK OF FEDERAL
INDIAN LAw 8§ 3.02[3], a 138 (2005 ed.). The federa
government has historically recognized tribes through
treaties, statutes, and executive orders, but it does so today
primarily by a standardized application process administered
by the Secretary. See generally 25 C.F.R. pt. 83; see also id.
§83.7 (listing the factors the Secretary must consider when
deciding whether to recognize a tribe). Among the federal
benefits that a recognized tribe and its members may claim
are the right to receive financia assistance under the Snyder
Act, see 25 U.S.C. § 13 (authorizing the Secretary to “direct,
supervise, and expend” funds for a range of purposes
including health and education), and the right to operate
gaming facilities under the Indian Gaming Regulatory Act,
see 25 U.S.C. §8 2701 et seq.”

2 According to the government, Burley wishes to build and operate
acasino for CVM. Government’s Brief at 10-11.



Once recognized, a tribe may qualify for additional
federal benefits by organizing its government under the Act.
“[Section 476 of the Act] authorizes any tribe . . . to adopt a
constitution and bylaws, subject to the approval of the
Secretary of the Interior.” Kerr-McGee Corp. v. Navajo Tribe
of Indians, 471 U.S. 195, 198 (1985). Organization under
8§ 476 vests in a tribe the power “[t]o employ legal counsdl; to
prevent the sale, disposition, lease, or encumbrance of tribal
lands, interests in lands, or other tribal assets without the
consent of the tribe; and to negotiate with the Federal, State,
and loca governments.” 25 U.S.C. 8§ 476(e). And some
governmental benefits may flow only to tribes organized
under the Act. For example, in this case the California
Gaming Control Commission—which distributes an annual
payment to all non-gaming tribes in the state—suspended
CVM'’sdlotment of approximately $1 million when it learned
that CVM was unorganized.’

Section 476 of the Act provides two ways a tribe may
receive the Secretary’s approval for its constitution. The first
is, in effect, a safe harbor. Section 476(a) says:

Any Indian tribe shall have the right to
organize for its common welfare, and may
adopt an appropriate constitution and bylaws,
and any amendments thereto, which shall
become effective when—

(2) ratified by a majority vote of the
adult members of the tribe or tribes
at a specia election authorized and

% The stakes for CVM may be raised even higher if California’s
gaming tribes expand their casinos, as news reports suggest they
are planning to do. See The New Indian Wars, ECONOMIST,
Nov. 29, 2007.
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called by the Secretary under such
rules and regulations as the
Secretary may prescribe; and

(2) approved by the Secretary pursuant
to subsection (d) of this section.

25 U.SC. 8§ 476(a). Pursuant to subsection (a)(1), the
Secretary has promulgated several rules governing special
elections. See generally 25 C.F.R. pt. 81. Compliance with
these rules is a prerequisite for the Secretary’s approval of a
proposed constitution. Among other things, the rules define
voter eligibility, id. 8§ 81.6, create tribal-election boards, id.
§ 81.8, establish voting districts, id. § 81.9, describe voter-
registration procedures, id. 8 81.11, stipulate conditions for
election notices, id. 8§ 81.14, set poll opening and closing
times, id. § 81.15, and describe the criteria for ballots, id.
§ 81.20. According to subsection (d)(1), once shown that the
proposed constitution is the product of the § 476(a) process,
the Secretary “shall approve the constitution [] within forty-
five days after the election unless the Secretary finds that the
proposed constitution [is] contrary to applicable laws.”
25U.S.C. § 476(d)(1).*

Section 476(h) provides a second way to seek the
Secretary’s approval for a proposed constitution. Unlike the
extensive procedural requirements of § 476(a), under 8 476(h)
a tribe may adopt a constitution using procedures of its own
making:

* “[A]pplicable laws’ means “any treaty, Executive order or Act of
Congress or any final decision of the Federal courts which are
applicable to the tribe, and any other laws which are applicable to
the tribe pursuant to an Act of Congress or by any final decision of
the Federal courts.” Act of Nov. 1, 1988, Pub. L. No. 100-581,
§ 102(1), 102 Stat. 2938, 2939.
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Notwithstanding any other provision of this
Act each Indian tribe shal retain inherent
sovereign power to adopt governing
documents under procedures other than those
specified in this section[.]

25 U.S.C. § 476(h)(1). But this greater flexibility in process
comes with a cost. Section 476(h) does not provide a safe
harbor. As discussed in detail in Part 111, the central issue in
this case is the extent of the Secretary’s power to approve a
constitution under this section.

CVM is a federally recognized Indian tribe. See Indian
Entities Recognized and Eligible to Receive Services from the
United States Bureau of Indian Affairs, 70 Fed. Reg. 71,194,
71,194 (Nov. 25, 2005). It has a potential membership of
250,° but its current tribal council—led by Burley—was
handpicked by only a tiny minority.® This case is the latest
round of sparring between Burley and the federal government
over whether the tribe is organized under the Act. Burley’'s
efforts to organize the tribe began in 2000 when, pursuing the
safe harbor procedure of 8§ 476(a), she and a group of her

® This figure was offered by the tribe itself in separate litigation.
See Complaint for Injunctive and Declaratory Relief at 1, California
Valey Miwok Tribe v. United States, No. 02-0912 (E.D. Cal. Apr.
29, 2002). We take judicial notice of that document. See Veg-Mix,
Inc. v. U.S Dep't of Agric., 832 F.2d 601, 607 (D.C. Cir. 1987).
®In 1999, the Secretary recognized Burley as CVM'’s chairperson.
The Secretary aso entered into a “ self-determination contract” with
the tribe under the Indian Self-Determination Act. See 25 U.S.C.
8 450f. Pursuant to that contract, the tribe received funds for the
development of its government. Subsequently, however, the
Secretary modified her stance and recognized CVM'’s leadership
only on an interim basis, pending the tribe's organization effort.
Burley does not challenge this change.
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supporters adopted a constitution and requested the Secretary
to call an election for its ratification. Section 476(c) required
the Secretary to call an election on the proposed constitution
within 180 days. For reasons not apparent from the record, the
Secretary never called the election. Rather than press the
matter, Burley withdrew her request for a vote on the
constitution.

A second effort to organize came in 2001, when Burley’s
group adopted a new constitution for the tribe. This time,
Burley bypassed the 8 476(a) process and instead sent the
constitution directly to the Secretary for approval. The
Secretary informed her that the constitution was defective and
the tribe still unorganized.

Perhaps relying on the old adage, Burley made a third
attempt in early 2004. Meanwhile, Congress passed the
Native American Technical Corrections Act, which added
§ 476(h). The Secretary then responded to Burley by rejecting
her proposed constitution and explaining that she would need
to at least attempt to involve the entire tribe in the
organizational process before the Secretary would give
approval:

Where a tribe that has not previousy
organized seeks to do so, [the Secretary] also
has a responsibility to determine that the
organizational efforts reflect the involvement
of the whole tribal community. We have not
seen evidence that such general involvement
was attempted or has occurred with the
purported organization of your tribe. . . . To
our knowledge, the only persons of Indian
descent involved in the tribe's organization
efforts, were you and your two daughters.
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Letter from Dale Ridling, Sr., Superintendent, United States
Department of the Interior, Bureau of Indian Affairs-Cent.
Cal. Agency, to SilviaBurley (Mar. 26, 2004).

Burley, in CVM’s name, then sued the United States for
its failure to recognize the tribe as organized. She also twice
motioned for leave to file supplemental claims for relief. The
district court dismissed the original complaint for failure to
state a claim and also denied the motions for leave.

We review the grant of a motion to dismiss de novo.
Broudy v. Mather, 460 F.3d 106, 116 (D.C. Cir. 2006).
Although Burley initialy filed two claims for relief—one
under 8 476(h) of the Act and the other under the
Administrative Procedure Act (“APA™), 5 U.S.C. § 704—we
review only the APA claim because § 476(h) offers no private
cause of action. We review the denial of leave to file
supplemental claims for abuse of discretion. Hall v. CIA, 437
F.3d 94, 101 (D.C. Cir. 2006).

The Burley faction has chosen not to repeat its effort to
organize under § 476(a). Instead, it has tried to organize under
§ 476(h). Burley argues that, under § 476(h), the Secretary
had no choice but to approve the proposed constitution. The
Secretary reads 8476(h) to alow her to reect any
congtitution that does not “reflect the involvement of the
whole tribal community.” We consider the question within
the framework of Chevron, U.SA,, Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837 (1984). The Secretary’s
legal interpretation did not come in either a notice-and-
comment rulemaking or a formal adjudication, the usual
suspects for Chevron deference. We nonetheless believe that
Chevron—rather than Skidmore v. Swift & Co., 323 U.S. 134
(1944)—provides “the appropriate legal lens through which
to view the legality of the Agency interpretation,” Barnhart v.
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Walton, 535 U.S. 212, 222 (2002), because of the “interstitial
nature of the legal question” and the “related expertise of the
Agency,” id. We must therefore determine whether Congress
has spoken directly to the issue. If it has not, we must defer to
the agency’s interpretation as long as it is reasonable.
Chevron, 467 U.S. at 842-43. We hold that the Secretary’s
interpretation is a permissible one.’

Burley asserts that 8 476(h) unambiguously requires the
Secretary to approve any constitution adopted under that
provision. In Burley’s view, the Secretary has no role in
determining whether a tribe has properly organized itself to
qualify for the federal benefits provided in the Act and
elsewhere. That cannot be. Although the sovereign nature of
Indian tribes cautions the Secretary not to exercise
freestanding authority to interfere with a tribe’s interna

" We recognize that we typically do not apply full Chevron
deference to an agency interpretation of an ambiguous statutory
provision involving Indian affairs. In the usual circumstance, “[t]he
governing canon of construction requires that ‘statutes are to be
construed liberally in favor of the Indians, with ambiguous
provisionsinterpreted to their benefit.” ” Cobell v. Norton, 240 F.3d
1081, 1101 (D.C. Cir. 2001) (quoting Montana v. Blackfeet Tribe of
Indians, 471 U.S. 759, 766 (1985)). “This departure from the
Chevron norm arises from the fact that the rule of liberaly
construing statutes to the benefit of the Indians arises not from the
ordinary exegesis, but ‘from principles of equitable obligations and
normative rules of behavior,” applicable to the trust relationship
between the United States and the Native American people.” 1d.
(quoting Albuquergue Indian Rights v. Lujan, 930 F.2d 49, 59
(D.C. Cir. 1991)). Here, however, the Secretary’s proposed
interpretation does not run against any Indian tribe; it runs only
against one of the contestants in a heated tribal leadership dispute,
see supra note 1. In fact, as we later explain, the Secretary’s
interpretation actually advances “the trust relationship between the
United States and the Native American people.” Therefore,
adherence to Chevron is consistent with the customary Indian-law
canon of construction.
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governance, the Secretary has the power to manage “all
Indian affairs and[] all matters arising out of Indian
relations” 25 U.S.C. § 2 (emphases added).® We have
previously held that this extensive grant of authority gives the
Secretary broad power to carry out the federal government’s
unique responsibilities with respect to Indians. See Udall v.
Littell, 366 F.2d 668, 672 (D.C. Cir. 1966) (“In charging the
Secretary with broad responsibility for the welfare of Indian
tribes, Congress must be assumed to have given [her]
reasonable powers to discharge it effectively.”); see also
United Sates v. Eberhardt, 789 F.2d 1354, 1359 (9th Cir.
1986) (noting that § 2 serves “as the source of Interior's
plenary administrative authority in discharging the federal
government’s trust obligations to Indians’). The exercise of
this authority is especially vital when, as is the case here, the
government is determining whether a tribe is organized, and
the receipt of significant federal benefits turns on the
decision.

The Secretary suggests that her authority under 8 476(h)
includes the power to reject a proposed constitution that does
not enjoy sufficient support from a tribe’s membership. Her
suggestion is reasonable, particularly in light of the federal
government’s unique trust obligation to Indian tribes. See
Seminole Nation v. United Sates, 316 U.S. 286, 296 (1942)
(noting “the distinctive obligation of trust incumbent upon the
Government in its dealings with” tribes). A cornerstone of
this obligation is to promote a tribe' s political integrity, which
includes ensuring that the will of tribal members is not
thwarted by rogue leaders when it comes to decisions
affecting federal benefits. Seeid. at 297 (“Payment of funds at
the request of a tribal council which, to the knowledge of the
Government officers charged with the administration of

8 This grant of authority was initially lodged in the Secretary of
War. See Act of July 9, 1832, ch. 174, § 1, 4 Stat. 564. It was
eventually transferred to the Secretary of the Interior in 1849. See
Act of Mar. 3, 1849, ch. 108, § 5, 15 Stat. 228.
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Indian affairs . . . , was composed of representatives faithless
to their own people and without integrity would be a clear
breach of the Government’s fiduciary obligation.”); Seminole
Nation v. Norton, 223 F. Supp. 2d 122, 140 (D.D.C. 2002)
(noting that the Secretary “has the responsibility to ensure
that [atribe's] representatives, with whom [she] must conduct
government-to-government relations, are valid representatives
of the [tribe] as a whol€”) (emphasis added).

The sensibility of the Secretary’s understanding of
8476(h) is especially apparent in a case like this one.
Although CVM, by its own admission, has a potential
membership of 250, only Burley and her small group of
supporters had a hand in adopting her proposed constitution.
This antimgjoritarian gambit deserves no stamp of approval
from the Secretary. As Congress has made clear, tribal
organization under the Act must reflect majoritarian values.
See 25 U.S.C. 8§ 476(a) (requiring majority vote by tribe for
adoption of a congtitution); id. 8 476(b) (requiring majority
vote by tribe for revocation of a constitution); id. 88 478,
478a (requiring majority vote by tribe in order to exclude
itself from the Act). And as we have previously noted, tribal
governments should “fully and fairly involve the tribal
members in the proceedings leading to constitutional reform.”
Morris v. Andrus, 640 F.2d 404, 414 (D.C. Cir. 1981).
Because the Secretary’s decision not to approve Burley’'s
proposed congtitution was permissible, we affirm the
dismissal of Burley’sclaim.

Burley also argues that the district court abused its
discretion by denying her motions for leave to file
supplemental claims. See FED. R. Civ. P. 15(d). Any such
error was harmless. See FED. R. Civ. P. 61. Because there has
been no fact development in this case, no harm is done by
requiring Burley to file her supplemental claims in a new
cause of action. See 6A CHARLES ALAN WRIGHT ET AL.,
FEDERAL PRACTICE & PROCEDURE § 1506, at 197 (2d ed.
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1990) (noting that “when joinder will not promote judicial
economy or the speedy disposition of the dispute between the
parties, refusal to allow the supplementa pleading is entirely
justified”).

For the foregoing reasons, the judgment of the district
courtis

Affirmed.



