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California Valley Miwok Tribe,
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Docket No.: IBIA 07-100-A

Vs,
Pacific Regional Director,
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Appellant’s Motion to Enforce Automatic Siay
1. INTRODUCTION ’

Appellant, the California Valley Miwok Tribe (hereaficr “CYMT” or “Tribe”), hereby
moves the Board to issue an order enforcing the automatic stay of the April 2, 2007 decision of
the Pacific Regional Director of the BIA, Clay Gregory (“Gregory” or “Regional Director™)
pursuant to 25 C.F.R. § 2.6 and 43 CF.R. § 4314. Appellant moves this Board to prohibit the
Pacific Regional Director (“Director™), the Superintendent of the Central California Agency
Trov Burdick (“Burdick™ or “Superintendent™), and their managers, employees and munsei

{collectively, “the Secretary™ or “the BIA™). from further implementing actions to “r&organize“l
the California Valley Miwok Tribe pursuant to the Regional Director’s letter until such time a.ii
this Board has heard and decided the appeal filed by Appellant in this case. In support of 1tsi
| Motion, the Appellant will demonstrate that an automatic stay of the BIA’s actions went i tci

effect on the date Appellant filed the instant appeal and that the BIA is in violation of thJ

| automatic stay. Thus. an order from the Board enforcing the automatic stay should be granted.
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{I. The Filing of an Appeal Imposes an Automatic Stay Upon the Finality of the
Regional Director’s Decision and BIA actions to Implement that Decision.

Under the regulations of the Board governing appeais, “no decision, wiich at the imc o3

its rendition is subject to appeal to a Superior auihorily in the Department, shall be mnsidﬂuﬁ
final so as to constitute Departmental action subject to judiciai review under 5 U.S.C. 704, um‘essi
{when an appeal is filed, the official to whom the appeal is made determines that public safety*
protection of trusi resources, or other public exigency requires that the decision be madﬁ
effective immediately.” 25 C.F.R. § 2.6. Similarly, the General Rules Applicable to Pmceadmg,si
ilon Appeal Before the IBIA provide that: “no decision of an administrative law judge, [ndim:i
probate judge. or BIA official that at the time of its rendition is subject to appeal to the B:tlzm:l,]I
will be considered final so as to constitute agency action subject to judicial review under i.
U.S.C. 704, unless it has been made effective pending a decision on appeal by order of 'fhr.'!
Board.” 43 C.F.R. § 4.14(a). |

The Board has interpreted the proper application of these regulations in Wadena 1-',|

Minneapolis Area Director, 30 IBIA 130 (1996). In Wadena, the Board held that under 43

i! C.F.R. § 4314 * [a]n Area [now Regional] Director’s decision appealed to the Board is staved

during the pendency of the appeal. unless placed into immediate effect by the Board. When the

1
Board declines to place an Area Director’s decision into immediate effect, that decision is not inf

effect for any purpose.” Wadena, 30 IBIA 130, 139. .l

In this case, when the Tribe appealed the April 2. 2007 decision issusd by the Paciﬁci
|
Regional Director to the Board. an automatic stav imposed by 25 C.F.R. § 2.6 went into effect!
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Tiwe BIA Agency Oilice has aiready begun the process of “reorganizing” the Iribe by

impiementing the Regional Director's Apnil 2, JU0U/ decision. 1he BIA Agency Uthce
knowang that the inmwmmmmymmmdidemtlw&rmmwﬁd:t
was outimed mn the Regional director’s letier to run before immediately pushing forward with
mmpiementing the proposal. mkwmm’sdmiﬁmmimdmmm,mﬂtdhminé
the Superintendent to push forward wilth its efforts to “heip™ the Tribe reorganize. Ameaginhy:i
m,mawm,zﬂm,&msmmmmmmmmmmmmq
members of the Tribe and proclaiming the Secretary’s intent to reorganize the Tribe.” (See Exhibit 1|
in Appellant’s Brief in Support of its Appeal)

~Of course, the Superintendent’s decision is subiect to the automatic stav orovision in
25 C.FR. § 2.6, which provides that a BIA decision is neither final nor effective pending an
arneal™ ar 117
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s organizational efforts with these non-members Indians. Copy of the Notice filed with
Appeiiant s Briet in Support 01 Appeal.
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The BIA has further demonstrated in writing that its intent to flout the stay in place. In its
June 19, 2007, responding to a letter from Yakima Dixie to withdraw its recognition of Silvia Burley
as an authorized representative of the Tribe; the BIA reaffirmed its recognition of Ms. Burley as a

person of authority in dealing with the Tribe’s 638 contract. However, the Agency nevertheless
i
acknowledged that an appeal has been filed with this Board and that this appeal “has the effect of
suspending the Superintendent’s decision pending resolution of the appeal by the IBIA.™ However,

the BIA stated that it would not halt the reorganization process in defiance of clear policy. Instead

the BIA stated that, “the Agency is going ahead with its assistance but will not recognize the results

of the organization process until the IBIA has issued its decision.” (See'&:dﬁhillh}Appdlani‘s‘
Brief in Support of its Appeal) |
Contrary 10 ihe regulaiions and the clear holding of the Board, the Pacific R 1
Director has directed the Superintendent to proceed with the actions of “reorganizing” the Tri
or the Superintendent has made a unilateral decision to move forward on its own.
Superintendent’'s acknowledgement of the Board automatic stay provisions in the June 19, 200
letter shows that the BIA is well aware of the effect of the Board's regulations. However,

11

Superintendent has continued to send letters, publish notices and encourage individuals to submi
membership applications to the BIA. The BIA’s continued actions to “reorganize” are at th
heart of the Tribe’s appeal to this Board. The BIA’s continued action in moving forward wi
these actions violates its regulations and this Bumd‘ss;:aciﬁchnldingsrep:ﬂingﬂ)eaﬁﬂicaﬁati
of the automatic stay on BIA actions being appealed to this Board. Both the Regional Director
and the Superintendent have failed to heed the BIA and Department of the Interior’s regulations
and this Board’s direction. Because the Board declined to place the decision into immediate
effect, the decision is not in effect for anv purpose. including further proceedings by the
Superintendent.
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The Appellant are concerned that while this appeal is pending, the BIA as they havd

stated n their own documents that they will continue to move forward with ite organization and
membership efforts, The Appellants respectfully requests the Board 1o isene an Order clarifyving,
and enforeing the provisions of the antomatic stay by clarifving the actions the BIA can take with
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inform the Remional Director and the Supenimtendent that ncither may sk any furthes actions .‘]
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Tribe, In addition, that the Dowrd ovder the BIA (o rescind any aciions iuken by the BIAj

q

subsequent 1o the Apiil 2, 20607 lelier from the Reglonad Director, including the notices published

&

by the BiA. The Appeilani also respectiuily requests that the Hoard require the BIA puhiisi'1
notices at e same piaces and duration as its previous notices, informing all interested pamesl
mat the decision of the Kegional Director has been appealed and that the notices published b}i
BIA arc ot no force and etiect during the pendency of this appeal. 1
The Appellant also requests that the Board issue an Order to the BIA to publish th1
requested notice and that the Board issue an Order for the BIA to show cause as to why it shouicq

not be held in contempt for knowingly violating the automatic stay.

Dated this 7th day of November, 2007
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Phitiip B Tuump::un.
General Counsel
Caiifornia Vaiiey Miwok Tribe, ;
92450 Pennsylivania Ave., Suitc 4
Upper Mariboro, MDD 20772
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