United States Department of the Interior

OFFICE OF HEARINGS AND APPEALS
INTERIOR BOARD OF INDIAN APPEALS
ROl NORTH QUINCY STREET
SUITE 300
ARLINGTON, VA 22203

August 14, 2007

Memorandum

Ta: Dircctor, Office of Hearings and Appeals ; //I"’Q
T . é-/a
From:  Chief Administrative Judge, Board of Indian Appﬁ:ﬂ]s
Subject: Request from Tribe for Recusal in California Valley M.twak Tribe v. Pacific Regional
Darector, Docket No. IBIA 07-100-A

The California Valley Miwok Tribe (Tnibe), through Silvia Burley, and represented
by Phillip E. Thompson, Esq., has an appeal pending before the Board of Indian Appeals,
referenced above, which seeks review of an April 2, 2007, du:i*sinn of the Pacific Regional
Dircctor, Burcau of Indian Affairs (Regional Director; BIA). The Regional Director
upheld a decision of the Central California Agency Superintendent (Superintendent), BIA,
to assist the Tribe in organizing a wibal government.! The Board received the Tribe’s appeal
on Apnl 20, 2007.

The Board also has another appeal pending before it that involves this Tribe: an
appeal filed by Ms. Burley’s opponents, in Chadd Everone and Velma Wintebear v. Pacific
Regional Director, Docket No. IBIA 06-70-A. That appeal challenges a decision by the
Regional Dircctor regarding a Public Law 93-638 contract with the Tribe through Ms.
Burley. Appellants in that case contend that Ms. Burley should not be recognized by BIA as
an authority for or as representing the Tribe. Thar appeal has been pending before the
Board since June 1, 2006.

* Burley claims to be Chairperson of the Tribe. BIA apparently recognizes her as the
representatve of the Tribe for government- tt)—*ruw.rn"nenr purpmu bur does nor recogmize
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By letter dated July 25, 2007 (copy artached), Mr. Thompson wrote to me and
requested that 1 issue a show cause order regarding an alleged ex parte communication
berween Judge Debora Luther and Jane Smith, who is counsel for BIA in the Tribe’s
appeal. Mr. Thompson also suggested that Judge Luther be disqualified from participating
in any action involving the Tribe, based on her prior nvolvement in matrers and cases
nvolving the Tribe.

Judge Luther was already recused from participating in cither the Tribe’s appeal or
the Everone appeal, and therefore I declined to issue a show cause order or to inquire further
into Mr. Thompson’s alleganons. [ also noted that in discussing and deciding upon her
recusal, judge Luther and I had no discussions concerning the merits of any issues involving
the Tribe or issues raised in these appeals. A copy of my response, dared July 30, 2007, is
attached.

On August 10, 2007, I reccived another letter from Mr. Thompson, dated August 8,
2007. In that letter (copy artached), the Tribe takes issue with my response, characterizing
it as failing “ro determine the impact of the ex parte communication.” Mr. Thompson
states that I made an “assumption that the conversation did not impact [the Tribe’s] case,”
which “brings into question” whether my “discussions with [Judge] Luther have involved
her past acuvites regarding this tnibe.” Based on “thesc quesnons™ and my action in not
investgaring the Tnbe’s carlier request further, the Tribe now requests that I recuse myself
from hearing the pending appeals.

Section 4.317(b) of 43 C_F_R. contains the rules for the Board of Indian Appcals for
disqualification of an administrative judge:

Disqualification. An administrarive judge may withdraw from a case in
accordance with standards found in the recognized canons of judicial ethics if
the judge deems such action appropnate. If, prior to a decision of the Board,
a party files an affidavit of personal bias or disqualification with substantiating
faces, and rhe administranve judge concerned does not withdraw, the Direcror
of the Office of Hearings and Appeals will determine the marrer of
disqualification.

The ABA Code of Judicial Conduct provides in relevant pare that “[a) judge shall
disqualify himself or herself in a proceeding in which the judge’s impartiality might
reasonably be questioned.” ABA Code of Judicial Conduct, Canon 3E.



I have considered the Tribe’s request, and the grounds stated therein. For the
following reasons, I am declining to recuse myself from hearing these appeals.

First, the Tribe’s concern about the alleged conversation berween Judge Luther and
Ms. Smith s premised on the understanding, which I believe 15 mistaken, thar the
conversation may have constituted an “ex parte communication.” An “ex parte
communication” 1s defined, in relevane part, to include a “communication concerning the
merits of a proceeding between . . . any representative of a party [to a proceeding] and any
Office [of Hearings and Appeals| personnel involved or who may reasonably be expected to
become smvolved in the dectsionsnaking process on that proceeding.” 43 C.F.R. § 4.27(b)
(emphasis added). Because Judge Luther was already recused from any involvement in
cither of the pending appeals involving the Tribe, she fell outside the scope of the personnel
covered by the definition. Based on this threshold determination, I decided not to inquire
into the substance of any alleged conversations that may have occurred berween Judge
Luther and Ms. Smuth. I did inform Judge Luther of Mr. Thompson’s request that she be
recused, but I did not inquire into the substance of any alleged conversation between her
and Ms. Smith. Because Judge Luther was already recused, I considered it advisable not to
mquure into the details of any such alleged conversaton,

Second, as I noted 1in my response to Mr. Thompson's July 25, 2007, leteer, T have
had no discussions with Judge Luther regarding the merits of any issues involving the Tribe
or issues raised in these appeals. When Judge Luther first learned of the Everone appeal
{(which was pending when she arrived at the Board), she informed me that she had advised
BIA in her previous position as an Assistant United States Attorney, on several matters
invelving the dispute concerning the Tribe’s government, including the Public Law 93-638
contract berween BIA and the Tribe. Based on that conversation, we decided that it would
be adwvisable for her to be recused from appeals in which the dispute regarding the Tribe’s
government is implicated. At no tme, however, did we discuss the merits of any issues in
which Judge Luther was involved or the merits of any issues pending before the Board.
When the Tribe filed its subsequent appeal, I had it assigned to me, and Judge Luther has
had no involvement in that case.

I do not believe that my conversations with Judge Luther, which were limited to
denatying the fact of her prior involvement in matters involving the Tribe’s government
(including the ‘638 contract), and identifying pending appeals that apparently implicate the
same underlying dispute, provide any basis on which my impartiality in these proceedings
can reasonably be quesuoned. In addition, I am not aware that any other grounds exist that
warrant my recusal, and I believe that I can impartially, without bias or prejudice,



partcipate in the adjudication ot these appeals* Therefore, I am declining to wichdraw
from this case.

Because I have not withdrawn from these proceedings, I am refernng the matter of
disqualification to you, pursuant to 43 CF.R. § 4.317(b)*

Artachments (3)

cc: Distribution List in Docket Nos. IBIA 06-70-A and 07-100-A (w/ attachments)

* Of course, in light of the two-judge membership of the Board, it will be necessary for an
Acting Administrative Judge to be appointed or assigned ro these cases when they come
under acuve consideration for a decision.

' Counsel’s letter was not in the form of an “afhdavit,” as required by secuon 4.317(b) for a
referral to the Director. However, because counsel indicates that he would file a motion
with the Director if I do not recuse myself, I have treared Appellant’s submission as
sufficient to erigger the regularory provision requiring the Director to make a final
decrerminanion on this matzer.
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DEVELOPMENT CENTER

601 Pennsylvania Avenue
Suite 900, South Building
Washington, D.C. 20005
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July 25, 2007

. BOARD OF N

Steven K. Linscheid LIAN APPEALS
Chief Administrative Judge dﬂ
Interior Board of indian Appeals

801 North Quincy Street e Oé.-—ﬂ'g_..A_ L4

Arhington, VA 22203

Re: Califormia Valley Miwok Tribe v. Pacific
(Docket No, IBIA 07-100-A)

Dear Judge Linscheid:

I am wniting in on behalf of my chent, the Califormia Valley Miwok Tribe, regarding the above-
mentioned action. On or about July 24, 2007, I had a conversation with Ms. Jane Smith an attorney
with the 1S, Department of the Intenior, Office of the Solicitor, Division of Indian Affarrs. From
my understanding, Ms. Smuth is the government’s lead counsel for the above referred case and in the
case Chadd Everone v. Pacific Regional Director, Docket No. IBIA 06-70-A which the Tribe is also

a party.

During the conversation which was mitiated by Ms. Smith as part of 2 consultation requirement for
filing a Motion in another matter, she stated that she had a conversation with Ms. Debroa Luther an
Administrative Judge at the IBIA regarding our case. We believe this communication may have
violated 43 C.EFR. Sec. 4.27(b)(1)'s prohibition against ex parte communications.

As you can understand, my clicnt is concernad about the nature and extent of any communication
the attorneys at the Department may or have had with any Admimistrative Judge at the Interior Board
of Indian Appeals. Pursuant to Section 4.27(b)(2), we understand that as Chief Admimistrative
Judge, you can 1ssue a show cause order to the Department of the Interior to “show cause why 1ts
clamm, motion, or interest should not be dismissed, denied, or otherwise adversely affected;
disciplining olfending Office personnel pursuant to the Department's standards of conduct (43 CFR
part 20); and invoking such sanctions against other offending persons as may be appropriate under
the circumstances.”

We reguest that 2 show cause order be issued m this case. In addinon, we believe that based on her
prior involvement in matters and cases involving the California Valim Miwok Tnbc Judg: Luther
should he disaualified inder Qectinn 4 7701 far haneiman am o atio Do a
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Page 2
July 25, 2007

We appreciate your prompt action on this matter. If you have any questions or require any additional
information, please do not hesitate to contact us.

Sineerely,

California Valley Miwok Tribe

Cc; Ms. Jane Smith
California Valley Miwok Tribe
File



United States Department of the Interior

+ QEFICE OF HEARINGS AND ADMPEALS
[INTERIGHE BOARD OF [NDIAN APPEALS
0L NORTH QUINCY STREET
SUITE 300
ARLINGTON, VA 22203

July 30, 2007

Phillip E. Thompson, Esq.

Narive American Law and Economic
Development Center

601 Pennsylvama Ave.

Suire 200, South Building

Washingron, D.C. 20005

Re:  Chadd Evevone and Velma Whitebear v. Pacific Regional Divector,
Docker No. IBIA 06-70-A
California Valley Mswok Tribe v. Pacific Regional Director,
Docker No. IBIA 07-100-A

Dear Mr. Thompson:

This letter 1s 1in response to your letrer to me dated July 25, 2007, in which you
suggest that an ex parte communication may have occurred berween Ms, Jane Smith, of the
Solicitor’s office, and Judge Debora Luther, concerning the Tribe’s above-referenced appeal.
You request chat I issue a “show cause” order pursuant to 43 C.F.R. 4.27(b){2). You also
suggest that, based on her prior involvement in matters and cases involving the Tribe, Judge
Luther be disqualified from participating in any acnion involving the Tribe.

Please be advised thar Judge Lurher is already recused from partcipatng in these
two appeals and she has had no involvement in cither appeal during her tenure on the
Board. Regardless of whether such recusal would have been required pursuant to che
judicial canons of ethics, Judge Luther and I agreed upon her arrival to the Board thac it
would be prudent tor her to be recused from participating in the Everone appeal, given her
previous involvement, as an Assistant U.sS Arrorney, In various macters involving the
Bureau of Indian Affairs and the Tnbe. Simularly, she has been recused from the
subscquent appeal filed by the Tribe. In discussing and decidmg upon her recusal, Iudgc
Luther and I have had no discussions concerning the meries of any issues involving the
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Obwiously, any derermination regarding Judge Luther’s involvement in furure
appeals char involve the Tribe would be premature.

Because Judge Luther 1s and has been recused from parnicipating in these appeals, I
find no reason to inquire further into your allegations, although I note that you provide no
derails of the alleged substance of the alleged conversanion regarding the Tribe’s casc.

Stmularly, I find no grounds for issuing a show causc order.

Sincerely,

/{/: {/4.,{, oz ACr
s o d ”

Steven K. Linscheid
Chicf Administrative Judge

CC: Distribuction hists for Docker Nos. IBIA 06-70-A and 07-100-A



Distribunion:  [BIA Nos. D6-70-A and

(07-100-A

hullip E. Thompson, Esq.

for Califorma Valley Miwok Tribe

and Silvia Burley
601 Pennsylvania Ave. NW
Suire 900, South Building
Washingron, DC 20005

Yakima Dixic

11178 Sheep Ranch Road
P.O. Box 41

Sheep Ranch, CA 95250

California Valley Miwok Tribe
¢/o 11178 Sheep Ranch Rd.
P.O. Box 41

Sheep Ranch, CA 95250

Californmia Valley Miwok Tribe
c/o 10601 Escondido PL
Stockron, CA 95212

Chadd Evcrone
2140 Sharruck Ave. #602
Berkeley, CA 94704

Velma WhitceBear
213 Downing Dr.
Galr, CA 95632

Superintendent

Cenrral Califormia Agency, BIA
650 Capitol Mazll 8-500
Sacramento, CA 95814

Regiomal Director
Pacific Regional Office
Burcau of Indian Affairs
2800 Cotrage Way
Sacramento, CA 95825

Regional Solicicor

Pacific Southwest Regional Office
U.S. Department of the Intenior
2800 Corrage Way, Room E-1712
Sacramento, CA 958235

Jane M. Srirh, Esq.
Branch of Tribal Government

& Alaska, Division of Indian Affairs
Office of the Sohator
MS-65313-MIB
1849 C Streer, N. W,
Washingron, DC 20240



NATIVE AMERICAN LAW AND ECONOMIC
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601 Pennsylvania Avenue
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Washington, D.C. 20005
03-779-8783
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Cell: 301-535-0438
philliptim crosslink. net
- AUG 10 2007
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August 8, 2007 ol E E [ l
Steven K. Linschewd /

Chief Admimistrative Judge
Interior Board of Indian Appeals
801 North Quincy Street
Arlington, VA 22203

Re: Cahiformia Valley Miwok Tribe v. Pacific Regional Director.
(Docket No. IBIA 07-100-A)

Dear Judge Linscheid:

The Tribe is in receipt of your letter dated July 30, 2007 regarding my client’s request, pursuant to
43 C.F.R. Sec. 4.27(b)(1), relating to the prohibition against ex parte communications. The rule
relating to the prohibition takes into account that parties not subject to an ex parte communications
gencrally do not know the details of the conversation and its impact on the case. The rules provide
a remedy which you have chosen not to use to determine the impact of the ex parte communication.

Your assumption that the conversation did not impact this case brings into question whether your
discussions with Ms. Luther have involved her past activities regarding this ribe. Based on these
questions and your actions in not investigating this matter, the Califorma Valley Miwok Tribe
requests that you recuse yourself from hearing the pending appeals.

Please let us know as soon as you can whether you will recuse yourselt from this matter so that
appropriate Motions can be filed within the Office of Hearing and Appeals. We hope that the
appcarance of a farr and impartial proceeding outweighs any other concerns..

Sincerely,

P P

Phillip.E. Thompson, Esq.
General Counsel

Califorma Valley Miwok Tribe



Ismibution:  [BIA Nos. 06-70-A and
07-100-A

Phillip E. Thompson, Esq.

for California Valley Miwok Tribe
and Silvia Burley

601 Pennsylvania Ave, NW

Suite 900, South Building

Washington, DC 20005

Yakima Dixie

11178 Sheep Ranch Road
'O, Box 41

Sheep Ranch, CA 95250

California Valley Miwok Tribe
¢/o 11178 Sheep Ranch Rd.
I’.O. Box 41

Sheep Ranch, CA 95250

California Valley Miwok Tribe
c/o 10601 Escondido L
Stockton, CA 95212

Chadd Everonc
2140 Shartuck Ave. #6072
Berkelev, CA 94704

Velma WhiteBear
213 Downing Dr.
Galt, CA 95632

Superintendent

Central California Agency, BIA
650 Capitol Mall §-500
Sacramento, CA 95814

Regional Director
Pacific Regional Office
Bureau of Indian Affairs
2800 Cotrage Way
Sacramento, CA 95825

Regional Solicitor

Pacific Southwest Regional Office
LS. Department of the Interior
2800 Cottage Way, Room E-1712
Sacramento, CA 95825

Jane M. Smith, Esq.
Branch of Tribal Government
& Alaska, Division of Indian Affairs
Office of the Solicitor
M5-6513-MIB
1849 C Streer, N.W.
Washingron, DC 20240



